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FOIL-AO- 18576
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


We have received your letter of February 18 in which you sought assistance in obtaining a copy of the Soil Vapor Testing results referenced in the Environmental Assessment Form (EAF) for the Center for Performing Arts & Education Project, and discussed at an Auburn City Council Meeting. You wrote that you were directed to submit a request pursuant to the Freedom of Information Law, which you contend was “in violation of 6 NYCRR 617.12(b)(3), which requires all SEQR documentation to be maintained on file and readily available to the public”. 


The cited provision is part of the regulations promulgated by the Department of Environmental Conservation.


In this regard, we offer the following comments.


First, as a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law.


We do not believe that any of those grounds for denial of access would apply. Moreover, 6 NYCRR §617.12(b)(3) deals specifically with access to SEQR documents and  provides that:

“All SEQR documents and notices, including but not limited to, EAFs, negative declarations, positive declarations, scopes, notices of completion of an EIS, EISs, notices of hearing and findings must be maintained in files that are readily accessible to the public and made available on request.”


We point out that §89(6) of the Freedom of Information Law states that if rights of access conferred by some other provision of law are greater than those conferred by the Freedom of Information Law, nothing in the Freedom of Information Law can be asserted to diminish rights granted by that other law. Therefore, if the regulations provide rights in excess of those granted by the Freedom of Information Law, those rights are preserved. 

Assuming that testing results referenced in the EAF are included in “all SEQR documents,” it is our view that they must be “readily accessible to the public.”


We hope that we have been of assistance.








Sincerely,








Robert J. Freeman








Executive Director









BY:
Chet Godley








Legal Intern
RJF:sb
cc: City Council
