July 15, 2011

Page 2

[image: image1.wmf] SEQ CHAPTER \h \r 1STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT


Committee Members 






                       One Commerce Plaza, 99 Washington Ave., Suite 650










     

  Albany, New York 12231

RoAnn M. Destito









            Tel (518) 474-2518

Robert J. Duffy              









           Fax (518) 474-1927

Robert L. Megna







                 http://www.dos.state.ny.us/coog/index.html
Cesar A. Perales   

Clifford Richner

David A. Schulz

Robert T. Simmelkjaer II, Chair

Franklin H. Stone

Executive Director

Robert J. Freeman








July 15, 2011
FOIL AO 18585
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear 


I have received your letter in which you sought assistance in obtaining a transcript of your grades from Hudson Valley Community College. Your request was denied because you have outstanding financial obligations. You reference the Family Educational Rights and Privacy Act (FERPA) in support of your contention that Hudson Valley should honor your request. Hudson Valley contends that FERPA only gives parents or eligible students the right to inspect and review the student’s education record, and that it does not provide a right to obtain copies.


In this regard, I offer the following comments.


First, FERPA provides only a right to review records. Reference to copies of records appears in §99.10(d) of the federal regulations, which states that the educational agency or institution shall give a parent or eligible student a copy of the records “if circumstances effectively prevent the parent or student from exercising the right to inspect and review the student’s education records.” Nothing in FERPA refers to withholding a record (transcript) until financial obligations are paid.


However, while FERPA may provide only the right to inspect, the New York Freedom of Information may require an agency to prepare copies to be provided upon payment of the requisite fee pursuant to §§87(2), 89(3)(a) and 87(1)(c)


Second, Hudson Valley Community College is clearly an “agency” subject to the Freedom of Information Law. Hudson Valley contends that it is sponsored by Rensselaer County, and supervised by the State University of the State of New York, and although SUNY has authority over the education program and budget, the College is not a state agency. 
Nevertheless, as an entity of local government, we believe that a community college constitutes an agency as that term is defined in the Freedom of Information Law [see 86(3)], and it has so been held by the State’s highest court [Russo v. Nassau County Community College, 81 N.Y.2d 690 (1993)]. 


Third, as a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of any agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law. Also §89(2)(c)(iii) specifies that, unless there is a basis for withholding, an agency must disclose “when upon presenting reasonable proof of identity, a person seeks access to records pertaining to him.” 


Next, relevant may be §89(3)(a), which states in relevant part that “nothing in this article shall be construed to require any entity to prepare any record not possessed or maintained by such entity.”


It is our understanding that there may be several kinds of transcripts, only one of which is "official." As suggested above, the Freedom of Information Law pertains to existing records. It is our understanding that “official” transcripts are not maintained but rather are prepared. Further, to be official, we believe that transcripts must bear the seal of an institution or a certification that the contents are accurate. The affixation of the seal or inclusions of a certification are actions taken in order to prepare an official transcript. If our assumptions are accurate, the release and preparation of an official transcript is not equivalent to a disclosure made under the Freedom of Information Law.


It is contended that "no transcript will be released for anyone whose financial obligations to the college have not been met." If the release of a transcript involves the preparation of a record or the performance of a service other than photocopying an existing record, the College could likely refuse to prepare and release the transcript if money is owned to the College. On the other hand, if a request is made for an existing record pertaining to a student by the student, we believe that an agency would be required to disclose the record in a manner consistent with the Freedom of Information Law and/or the Family Educational Rights and Privacy Act (20 U.S.C. §1232g), so long as the requisite fees chargeable under those statutes are paid.


Lastly, only a court can determine whether an agency has “violated” the law. It is our hope that our opinions are educational and persuasive, and that they serve to resolve problems and promote understanding of and compliance with the law.


We hope that we have been of assistance.







Sincerely,








Robert J. Freeman








Executive Director
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