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Executive Director

Robert J. Freeman
FOIL-AO-18308
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, unless otherwise indicated.
Dear 


I have received your letter and the correspondence relating to it, and I hope that you will accept my apologies for the delay in response.  You have requested an advisory opinion relating to a partial denial of access by the New York City Police Department to records requested by Mr. Eric Goldin.  In addition to the materials that you forwarded, Mr. Goldin sent a copy of a news article published in the Daily News on October 7.


By way of background, according to the article, a vehicle driven by an off duty police officer, Edilio Mejia, “slammed into Goldin, sending his cab careening onto the sidewalk.”  Mr. Goldin sustained serious injuries and has been paralyzed since 1998 when the incident occurred.  Although other police officers who arrived at the scene of the incident did not require Mejia take a breathalyzer exam, those officers were later disciplined for failing to inform supervisors that Mejia had been drinking.  Additionally, a blood test obtained by Mr. Goldin indicated that Mejia’s blood alcohol level far exceeded the legal limit.  The article also revealed that Mejia was arrested in 2002 for drunken driving and later convicted of DUI.  In 2008, he was found guilty on six departmental counts, including vehicular assault and DWI, and was forced to retire.  Less than a year later, he was again charged with drunk driving.


In July, 2009, Mr. Goldin requested records pursuant to the Freedom of Information Law (FOIL) concerning NYPD v. Mejia, a case adjudicated in the Department Advocate’s Office by Commissioner Robert Vinal.  Specifically, he sought “the written recommendation by Commissioner Vidal which was issued approximately November 27, 2007”, as well as “a written copy of Commissioner Kelly’s final decision which was issued on February 11, 2008.”  Before receiving a response to that request, the Department’s Deputy Commissioner – Trials informed Mr. Goldin that in that case, aside from the finding of guilt on six counts, “Mejia signed an agreement to immediately enter into a vested-interest retirement from the Police Department.” The agreement also specifies that Mejia relinquished his right to appeal or seek reinstatement to the Department.  The response to the FOIL request nearly five months after its receipt by the Department states that: "Your request for non-final records pertaining to the disciplinary proceedings against Edilio Mejia is denied.  These records are exempt from disclosure…", citing §87(2)(a), (b), (e) and (g) and §89(2) of FOIL, as well as §50-a of the Civil Rights Law.  The Department disclosed "the relevant portion of NYPD Personnel Order #103…which reflects the disposition of these proceedings", but redacted "non-responsive portions. "  You wrote that the "relevant portion" was "a single page with no indication it was an order written or approved by Commissioner Kelly. "

In this regard, I offer the following comments.


First, when an agency discloses a copy of a record, pursuant to §89(3)(a) of FOIL, an applicant may seek and an agency must, on request, "certify to the correctness of such copy. "  Therefore, Mr. Goldin has the right to ask that the Department confirm in writing that the record made available to him is a true copy of the record, the Personnel Order, that is maintained by the Department. 


Second, as you are aware, FOIL is based on a presumption of access.  Stated differently, all agency records are accessible to the public, except those records "or portions thereof" that may properly be withheld in accordance with the exceptions to rights of access appearing in paragraphs (a) through (k) of §87(2) of that statute.  The phrase quoted in the preceding sentence indicates that agencies must review records sought in their entirety to determine which portions, if any, may justifiably be withheld.


The initial exception cited in response to Mr. Goldin’s request, §87(2)(a), pertains to records that "are specifically exempted from disclosure by state or federal statute. "  One such statute is §50-a of the Civil Rights Law, which provides, in brief, that personnel records pertaining to police and correction officers that are "used to evaluate performance toward continued employment or promotion" are confidential; those records cannot be disclosed absent the consent of the officer who is the subject of the records or a court order. 

             In consideration of its legislative history and intent, it has been advised that §50-a does not apply when the subject of a record is no longer employed as a police officer. Several courts, including the Court of Appeals, have provided direction concerning its application. Specifically, in considering the legislative history leading to its enactment, the Court of Appeals found that §50-a "was designed to limit access to said personnel records by criminal defense counsel, who used the contents of the records, including unsubstantiated and irrelevant complaints against officers, to embarrass officers during cross-examination"[Capital Newspapers v. Burns, 67 NY2d 562, 568 (1986)]. In another decision, which dealt with unsubstantiated complaints against correction officers, the Court of Appeals held that the purpose of §50-a "was to prevent the release of sensitive personnel records that could be used in litigation for purposes of harassing or embarrassing correction officers" [Prisoners' Legal Services v. NYS Department of Correctional Services, 73 NY 2d 26, 538 NYS 2d 190, 191 (1988)]. 

             In short, if a police officer was involved in an arrest or investigation and is called to testify regarding the arrest or investigation, personnel records relating to an officer’s performance cannot be used to harass or embarrass the officer in the context of that litigation. Again, the bar to disclosure imposed by §50-a deals with personnel records that "are used to evaluate performance toward continued employment or promotion." When a person has retired or is no longer employed as a police officer, there is no issue involving continued employment or promotion. That being so, in my opinion, the rationale for the confidentiality accorded by §50-a is no longer present, and that statute no longer is applicable or pertinent.


Also cited in the denial of Mr. Goldin’s request is §87(2)(e), which authorizes an agency to withhold  records that:



“are compiled for law enforcement purposes and which, if disclosed, would:

(i)  interfere with law enforcement investigations or judicial proceedings;




(ii) deprive a person of a right to a fair trial or impartial adjudication;

(iii) identify a confidential source or disclose confidential information         relating to a criminal investigation; or

(iv) reveal criminal investigative techniques or procedures, except routine techniques and procedures…”

In consideration of the fact that the investigation of Mejia and the judicial proceedings concerning him have been concluded, it is unlikely that §87(2)(e) could be properly be asserted, except with respect to the possibility that identifying details pertaining to informants or witnesses might be redacted.  


The two other exceptions cited in the denial of Mr. Goldin’s request are, in my view, most significant.  

      Section 87(2)(g) relates to internal governmental communications and enables an agency to withhold records that:

"are inter-agency or intra-agency materials which are not:

                                    i. statistical or factual tabulations or data;


ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by
the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. 
While inter-agency or intra-agency materials may be withheld, portions of such materials
consisting of statistical or factual information, instructions to staff that affect the public,
final agency policy or determinations or external audits must be made available, unless a
different ground for denial could appropriately be asserted. Concurrently, those portions
of inter-agency or intra-agency materials that are reflective of opinion, advice,
recommendation and the like could in my view be withheld.

Since the denial refers to “non-final records, I point out that one of the contentions offered by the New York City Police Department in a decision rendered by the Court of Appeals was that certain reports could be withheld because they are not final and because they relate to incidents for which no final determination had been made. The Court of Appeals rejected that finding and stated that:

"...we note that one court has suggested that complaint follow-up
reports are exempt from disclosure because they constitute nonfinal
intra-agency material, irrespective of whether the information
contained in the reports is 'factual data' (see, Matter of Scott v. Chief
Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers
Law §87[2][g][111]). However, under a plain reading of §87(2)(g),
the exemption for intra-agency material does not apply as long as the
material falls within any one of the provision's four enumerated
exceptions. Thus, intra-agency documents that contain 'statistical or
factual tabulations or data' are subject to FOIL disclosure, whether or
not embodied in a final agency policy or determination (see, Matter of
Farbman & Sons v. New York City Health & Hosp. Corp., 62 NY2d
75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..." [Gould
et al. v. New York City Police Department, 87 NY2d 267, 276
(1996)].

In short, that a record is "predecisional" or "non-final" would not represent an end of
an analysis of rights of access or an agency's obligation to review the contents of a record.  


One aspect of Mr. Goldin’s request involved “the recommendation by Commissioner Vinal to Commissioner Kelly…”  As noted above, those portions of intra-agency materials consisting of recommendations or opinions may be withheld.  Other portions of that communication consisting of statistical or factual information must, however, be disclosed to comply with law, except to the extent that a different exception might properly be asserted

I point out, too, that it has been held that a record adopted by a decision-maker as the agency’s determination is accessible under §87(2)(g)(iii). In Miller v. Hewlett-Woodmere Union Free School District #14 (Supreme Court, Nassau County, NYLJ, May 16, 1990), the court wrote that:

"On the totality of circumstances surrounding the Superintendent’s decision, as present in the record before the Court, the Court finds that petitioner is entitled to disclosure. It is apparent that the Superintendent unreservedly endorsed the recommendation of the Term [sic; published as is], adopting the reasoning as his own, and made his decision based on it. Assuredly, the Court must be alert to protecting ‘the deliberative process of the government by ensuring that persons in an advisory role would be able to express their opinions freely to agency decision makers’ (Matter of Sea Crest Construction Corp. v. Stubing, 82 A.D. 2d 546, 549 [2d Dept. 1981], but the Court bears equal responsibility to ensure that final decision makers are accountable to the public. When, as here, a concord exists as to intraagency views, when deliberation has ceased and the consensus arrived it represents the final decision, disclosure is not only desirable but imperative for preserving the integrity of governmental decision making. The Team’s decision no longer need be protected from the chilling effect that public exposure may have on principled decisions, but must be disclosed as the agency must be prepared, if called upon, to defend it."

In sum, I do not believe that §87(2)(g) may serve as a basis for withholding if the recommendation in question was adopted by Commissioner Kelly as a final agency determination. If that is the case, in my view, it would be accessible under §87(2)(g)(iii).


The remaining provisions cited in the denial of the request, §§87((2)(b) and 89(2) of FOIL, both state that records or portions of records may be withheld when disclosure would constitute "an unwarranted invasion of personal privacy. " While the standard concerning privacy is flexible and may be subject to conflicting interpretations, the courts have provided substantial direction regarding the privacy of public officers employees. It is clear that public officers and employees enjoy a lesser degree of privacy than others, for it has been found in various contexts that public officers and employees are required to be more accountable than others. With regard to records pertaining to public officers   and employees, the courts have found that, as a general rule, records that are relevant to the performance of a their official duties are available, for disclosure in such instances would result in a permissible rather than an unwarranted invasion of personal privacy [see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (1978); Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); Powhida v. City of Albany, 147 AD 2d 236 (1989); Scaccia v. NYS Division of State Police, 530 NYS 2d 309, 138 AD 2d 50 (1988); Steinmetz v. Board of Education, East Moriches, supra; Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that records are irrelevant to the performance of one's official duties, it has been found that disclosure would indeed constitute an unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup.Ct., Nassau Cty., NYLJ, Nov. 22, 1977].


A determination rendered in relation to departmental charges involving a public employee clearly relate to that person’s duties.  Consequently, insofar as the determination pertains to charges that were sustained, I believe that the determination must be disclosed, for disclosure would constitute a permissible, not an unwarranted, invasion of personal privacy.


One of the attachments that you forwarded is a letter sent to Mr. Goldin by the Deputy Commissioner – Trials in which it was indicated that Mejia "signed an agreement" containing a variety of terms and conditions.  Based on judicial precedent, it appears that the agreement must be disclosed.

In a case involving a settlement agreement between a municipality and a public employee, in Geneva Printing Co. and Donald C. Hadley v. Village of Lyons (Supreme Court, Wayne County, March 25, 1981), a public employee charged with misconduct and in the process of an arbitration hearing engaged in a settlement agreement with a municipality. One aspect of the settlement was an agreement to the effect that its terms would remain confidential. Notwithstanding the agreement of confidentiality, which apparently was based on an assertion that "the public interest is benefitted by maintaining harmonious relationships between government and its employees", the court found that no ground for denial could justifiably be cited to withhold the agreement. On the contrary, it was determined that:

"the citizen's right to know that public servants are held accountable when they abuse the public trust outweighs any advantage that would accrue to municipalities were they able to negotiate disciplinary matters with its employee with the power to suppress the terms of any settlement".

In so holding, the court cited a decision rendered by the Court of Appeals and stated that:

"In Board of Education v. Areman, (41 NY2d 527), the Court of Appeals in concluding that a provision in a collective bargaining agreement which bargained away the board of education' s right to inspect personnel files was unenforceable as contrary to statutes and public policy stated: 'Boards of education are but representatives of the public interest and the public interest must, certainly at times, bind these representatives and limit or restrict their power to, in turn, bind the public which they represent. (at p. 531).A similar restriction on the power of the representatives for the Village of Lyons to compromise the public right to inspect public records in this instance. "
In decisions rendered by the Appellate Division, the facts indicate that they involved persons who left their employment with municipalities in accordance with the terms of agreements with those municipalities. In both instances, it was determined that the agreements were accessible under the Freedom of Information Law. One case involved an agreement concerning a separation from employment that contained a “confidentiality clause” [Village of Brockport v. Calandra 745 NYS2d 662 (2002); affirmed, 305 AD2d 1030 (2003)], and it was determined that the agreement was accessible, and that the confidentiality clause “offends public policy” and “cannot stand” (id., 668). The other dealt with a situation in which a municipality disclosed a settlement agreement with a public employee that included provisions regarding confidentiality and was sued for breach of contract as a result of the disclosure. The municipality contended that disclosure was required by the Freedom of Information Law, and the court agreed, stating that none of the exceptions to rights of access applied [Hansen v. Town of Wallkill, 270 AD2d 390 (2000)].
Lastly, in consideration of the preceding remarks concerning access to records, I direct you to a statement concerning the intent and utility of the Freedom of Information Law, the Court of Appeals found that:

"The Freedom of Information Law expresses this State's strong
commitment to open government and public accountability and
imposes a broad standard of disclosure upon the State and its
agencies (see, Matter of Farbman & Sons v New York City Health
and Hosps. Corp., 62 NY 2d 75, 79). The statute, enacted in
furtherance of the public's vested and inherent 'right to know', affords
all citizens the means to obtain information concerning the day-to-
day functioning of State and local government thus providing the
electorate with sufficient information 'to make intelligent, informed
choices with respect to both the direction and scope of governmental
activities' and with an effective tool for exposing waste, negligence
and abuse on the part of government officers" (Capital Newspapers
v. Burns, supra, 565-566).

Based on the foregoing, I believe that the need to enable the public to make informed choices
and provide a mechanism for exposing waste or abuse can be balanced against the possible
infringement upon the privacy of present or former public officers or employees in a manner
consistent with the preceding commentary.


Should questions arise regarding this opinion, please feel free to contact me.  I hope that I have been of assistance.

Sincerely,









Robert J. Freeman








Executive Director

cc:  Eric Goldin
       Sgt. James Russo 

