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Executive Director

Robert J. Freeman
FOIL-AO-18332
E-Mail
TO:

FROM: Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear,


We are in receipt of your request for an advisory opinion concerning requests for records pursuant to the Freedom of Information Law that are sent to a public employee or official’s personal email account, one that has not been offered as an address to which requests may be sent.


As you know, §89(3) of the Law, as well as the regulations promulgated by the Committee (21 NYCRR (1401.5), require that an agency respond to requests that reasonably describe records sought within five business days of receipt of the request.  Neither the law nor the regulations requires that requests be received or answered by the records access officer directly; the regulations specify that the records access officer has the duty to coordinate an agency(s response to requests (§1401.2). 

Accordingly, we have advised that when requests are received by public employees or officials, their responsibility is either to respond to the request in a timely fashion, or to forward the request to the agency’s records access officer for handling.  To date, we have only considered this question with respect to requests that are submitted on paper.  


We note that it is typical for a person to review mail delivered to a home address on a daily basis.  Based on this observation, in our opinion it would be reasonable for an applicant to expect that a request sent to the home address of a public official or employee would be forwarded to the agency for handling on or about the next business day.  Because of the societal practice of reviewing mail delivered to a home address or post office box on a daily basis, this expectation would seem to be reasonable.


With respect to email, while there are many who check their email accounts on a daily basis, if not more frequently, we do not believe that this practice is as widespread as review of mail delivered through the US Postal Service.  While there may be many reasons why a public official or employee would conduct public business via a private email account, in our opinion, it is not reasonable to expect that every public official and employee will review their private email accounts on a daily or even regular basis.  Accordingly, in our opinion, requests for records sent to private email accounts may be considered differently from those requests mailed to a home address.


From our perspective, every law must be implemented in a manner that gives reasonable effect to its intent, and we point out that in its statement of legislative intent, (84 of the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible." Accordingly, we offer the following suggestions in an effort to develop a  reasonable method to accommodating applicants who send requests for records to private email accounts:


When a request is received in a private email account (1) the applicant should be informed of and directed to submit future requests to the appropriate agency email address, and (2) the request should be forwarded to the appropriate agency email address for handling.  If a subsequent request from the same applicant is sent to the private email address (1) the applicant should be informed of and directed to submit future requests to the appropriate agency email address, (2) the request should be forwarded to the appropriate agency email address, and (3) the applicant should be informed that future requests made to this email address will not receive a response.  In our opinion, this would serve as a reasonable way to manage requests made to a private email account, one that is not intended for receipt of FOIL requests.


Whether a request is answered directly or otherwise, copies of the request and response to it should be forwarded to the records access officer.

With respect to the time limits that apply for an agency’s response to a request, we would expect that a court would consider the reasonableness of the public official or employee’s response to requests that are made to private email accounts, both with respect to any delay that might occur as a result of a person’s failure to review an email account on a regular basis, and the reasonableness of an applicant who fails to direct requests to the appropriate account despite repeated instruction to do so.


We hope that this is helpful.
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