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January 12, 2011
Executive Director

Robert J. Freeman
FOIL-AO-18359

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear  

We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the New York City Department of Finance.  After your initial request was rejected on the ground that locating the records would require an unreasonable amount of programming and you exchanged further correspondence with the records access officer, the Department denied your request for names and addresses of those found to have engaged in parking violations and whether they paid the fines.  Specifically, the Department wrote that 
“…any Finance information that could assist you would be confidential pursuant ot the federal Drivers’ Privacy Protection Law, 18 USC §§2721 through 2725.  Thus this information is ‘specifically exempted from disclosure by … federal statute’.  Public Officers law (“POL”) §87(2)(a).

Additionally, the release of names and addresses would constitute an invasion of personal privacy under Public Officers law (POL) §87(2)(b).”

In this regard, we note that a similar request was made to the City of Albany in 2010, and the City disclosed copies of all of the parking tickets issued during a specific time period that had been dismissed without any court action.  Although the issue at trial was whether to award the applicant attorney’s fees, the underlying issue of access to the records was determined by the agency in accordance with written advice rendered by this office immediately prior thereto, a copy of which is attached.

           
 Assuming that the Criminal Procedure Law §§160.50 or 160.55, do not serve as a basis for a denial of access, we believe that the Freedom of Information Law would govern and that the information that you have requested, if it exists, and if the agency is able to access it with reasonable effort, must  be disclosed.  In brief, that statute is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law.

With respect to the Department’s claim that federal law prohibits disclosure of the records, we note that the Drivers’ Privacy Protection Act (18 U.S.C. §2721 et seq.) applies only to records maintained by state departments of motor vehicles and their contractors.  Because it does not apply to records maintained by city agencies, it does not prohibit disclosure of records in this instance.  (see DPPA §2721[a]). 
            From our perspective, only one of the exceptions to rights of access is pertinent to an analysis of rights of access to the names and addresses of those persons who were issued parking tickets and related fine information.  Section 87(2)(b) authorizes an agency, such as the Department of Finance, to withhold records insofar as disclosure would constitute “an unwarranted invasion of personal privacy.”  Additionally, §89(2)(b) includes a series of examples of unwarranted invasions of personal privacy.
           In considering that standard, the Court of Appeals has referred to items of a highly personal or intimate nature the disclosure of which would be offensive to a reasonable person or ordinary sensibilities [see Hanig v. NYS Department of Motor Vehicles, 79 NY2d 106 (1992)].  Unlike the disclosure of items in the nature of medical information, as in the case of Hanig, which dealt with a disability, personal financial information, a social security number that could be used as a means of attempting to engage in identity theft, a parking ticket indicates little, if anything, of a personal nature.  In  routine circumstances in which vehicles are ticketed, records indicating the payment or non-payment of fines are and have been made available to the public.  For example, the City of Albany has posted the “Top 100 Scofflaws” on its website, identifying those who owe the City the greatest amounts of money due to their failure to pay fines involving parking tickets. Further, we note that the Department of Finance maintains a website that provides parking ticket information on an individual look-up basis, including the status of fine information.
            In sum, it is our opinion that disclosure of the names and addresses of those who have been issued traffic tickets, and the status of any fines levied, would not rise to the level of an “unwarranted” invasion of personal privacy.
            In consideration of the foregoing, we believe that the portions of the traffic ticket records that you seek must be disclosed to comply with law.  

With respect to the ongoing communications that you exchanged with the Department’s records access officer, we note that the Freedom of Information Law requires that an applicant "reasonably describe" the records sought.  It has been held by the Court of Appeals, the state’s highest court, that to deny a request on the ground that it fails to reasonably describe the records, an agency must establish that "the descriptions were insufficient for purposes of locating and identifying the documents sought" [Konigsberg v. Coughlin, 68 NY 2d 245, 249 (1986)].

The Court in Konigsberg found that the agency could not reject the request due to its breadth and also stated that:
"respondents have failed to supply any proof whatsoever as to the nature - or even the existence - of their indexing system: whether the Department's files were indexed in a manner that would enable the identification and location of documents in their possession (cf. National Cable Tel. Assn. v Federal Communications Commn., 479 F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under Federal Freedom of Information Act, 5 USC section 552 (a) (3), may be presented where agency's indexing system was such that 'the requested documents could not be identified by retracing a path already trodden. It would have required a wholly new enterprise, potentially requiring a search of every file in the possession of the agency'])" (id. at 250).

In our view, whether a request reasonably describes the records sought, as suggested by the Court of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency's filing or record-keeping system. In Konigsberg, it appears that the agency was able to locate the records on the basis of an inmate's name and identification number. 

While we are unfamiliar with the record keeping systems of the Department, to the extent that the records sought can be located with reasonable effort, we believe that the request would have met the requirement of reasonably describing the records. In Ruberti, Girvin & Ferlazzo v. Division of State Police [218 AD2d 494, 641 NYS2d 411 (1996)], one element of the decision pertained to a request for a certain group of personnel records, and the agency argued that it was not required to search its files those requested "because such records do not exist in a 'central file' and, further, that FOIL does not require that it review every litigation or personnel file in search of such information" (id., 415). Nevertheless, citing Konigsberg, the court determined that:
"Although the record before this court contains conflicting proof regarding the nature of the files actually maintained by respondent in this regard, an agency seeking to avoid disclosure cannot, as respondent essentially has done here, evade the broad disclosure provisions FOIL by merely asserting that compliance could potentially require the review of hundreds of records" (id.).

If Department staff can locate the records of your interest with reasonable effort analogous to that described above, it would be obliged to do so. As indicated in Konigsberg, only if it can be established that the Department maintains its records in a manner that renders its staff unable to locate and identify the records would the request have failed to meet the standard of reasonably describing the records.  

Due to the existence of the online database through which the public can access related information about the status of fines associated with traffic tickets, it may be that the Department maintains the information that you seek electronically.  If that it is the case, we note that in 2006 §89(3)(a) of the Freedom of Information Law was amended with respect to this issue and provides as follows: 
“When an agency has the ability to retrieve or extract a record or data maintained in a computer storages system with reasonable effort, it shall be required to do so.  When doing so requires less employee time than engaging in manual retrieval or redactions from non-electronic records, the agency shall be required to retrieve or extract such record or data electronically.”

Should extraction of such data require more than two hours of employee time, as the applicant, you could be responsible for actual costs associated therewith.

We hope that this is helpful.
Sincerely

Camille S. Jobin-Davis








Assistant Director
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