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September 9, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We have received your letter addressed to Ms. Jobin-Davis, the Committee’s Assistant Director.


As we understand the situation, you and the Town of Waterloo have been involved in an issue concerning property adjacent to you that is owned by Ms. Mary Schenk. The Town’s code enforcement officer, Mr. Dale Groom, inspected the property, and you wrote that he concluded that a special use permit should be revoked due to non-compliance and prepared a letter to that effect. Mr. Groom, knowing of your interest in the matter, asked that you view the letter in his office. Your husband did so, and you indicated that he reviewed the letter and saw that it was faxed to the Town Attorney.


The letter was apparently a draft that was transmitted by Mr. Groom for consideration by the Town Attorney. When you requested the letter from the Town Clerk, she denied access on the grounds that it is subject to attorney-client privilege and, therefore is confidential, and because it is intra-agency material.  You indicated that “they also state litigation as a reason for withholding this, but [that] the litigation was dismissed in March 2011.”


If my understanding of the facts is accurate, the letter must be disclosed. Had the letter not been shown to your husband, I would agree that it likely could be held on basis of the assertion of the attorney-client privilege and §87(2)(g) of the Freedom of Information Law concerning the authority to deny access to inter-agency or intra-agency materials.

In this instance, however, there appears to have been a knowing and purposeful disclosure to your husband. If that is so, I believe that the Town waived its authority to deny access based on the assertion of the attorney-client privilege or the exception concerning intra-agency materials.


In an effort to share this point of view, copies of this opinion will be sent to Town officials.

We hope that we have been of assistance.







Sincerely,








Robert J. Freeman








Executive Director


RJF:sb
cc: Sandra Ridley, Town Clerk
      Town Board
