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October 3, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Eastchester Fire District.  Specifically, you requested records related to the pension system, payroll, and certain checks and vouchers.  Despite the District’s two-fold response, that it was not clear why, as a commissioner, you would make a FOIL request “when you are already entitled to review the requested documents,” and further, that “the district will provide the information”, to date, no records have been provided.


Initially, we note that there may be confusion regarding access to records of the District by a District Commissioner, as evidenced by the District’s response.  From our perspective, the Freedom of Information Law is intended to enable the public to request and obtain accessible records. Further, it has been held that accessible records should be made equally available to any person, without regard to status or interest [see e.g., Burke v. Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165 (1976) and M. Farbman & Sons v. New York City, 62 NY 2d 75 (1984)]. Nevertheless, if it is clear that records are requested in the performance of one's official duties, the request might not be viewed as having been made under the Freedom of Information Law. In such a situation, if a request is reasonable, and in the absence of a rule or policy to the contrary, we believe that a member of a board should not generally be required to resort to the Freedom of Information Law in order to seek or obtain records.


Viewing the matter from a more technical perspective, one of the functions of a public body involves acting collectively, as an entity. A board of fire district commissioners, as the governing body of a public corporation, generally acts by means of motions carried by an affirmative vote of a majority of its total membership (see General Construction Law, §41). In our view, in most instances, a board member acting unilaterally, without the consent or approval of a majority of the total membership of the board, has the same rights as those accorded to a member of the public, unless there is some right conferred upon a board member by means of law or rule. In the absence of any such rule, a board member seeking records could presumably be treated in the same manner as the public generally. 


In either event, it appears that while the District is not objecting to the release of records, it has not provided access to them.  In this regard, we note that the Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, §89(3) of the Freedom of Information Law states in part that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgment of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied, which shall be reasonable in consideration of the circumstanced relating to the request and shall not exceed twenty business days from the date of such acknowledgment, except in unusual circumstances.  In the event that such unusual circumstances prevent the grant or denial of the request within twenty business days, the agency shall state in writing both the reason for the inability to do so and a date certain within a reasonable time, based on such unusual circumstances, when the request shall be granted or denied.”


If neither a response to a request nor an acknowledgment of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgment, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

“...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”



Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


Here, it appears that while the District acknowledged receipt of the request, it failed to provide access to the requested records, indicating only that it “would provide” the information.  Accordingly, our recommendation is that you appeal to the FOIL Appeals Officer at the District in writing, which would, as explained above, require the District to provide access to and/or copies of all of the records that you have requested within 10 business days. 


We note information provided that the Secretary/Treasurer of the District has resigned from her responsibilities as Records Management Officer (RMO).  Under the provisions of the Arts and Cultural Affairs Law, and under the auspices of New York State Archives, an RMO is responsible for the maintenance and destruction of all of the records of an agency such as the District.  Although sometimes the same person who holds the title of RMO or Public Information Officer, under the Freedom of Information Law, the person designated as responsible for responding to FOIL requests, is the records access officer.  Regardless of this distinction or  whether the District has failed to appoint a person as the records access officer (as required by 12 NYCRR Part 1401.2), it is not the records access officer who ultimately has the legal responsibility for providing access to records. The responsibility for compliance with the Freedom of Information Law remains with the District, for the District is the “agency” subject to the Freedom of Information Law.  Further, it is the District and its governing board that is ultimately liable, should a court find that there has been a violation of the Freedom of Information Law, for payment of any costs and attorney’s fees that are awarded.


Finally, we note that the enforcement provisions of the Freedom of Information Law pertaining to the award of attorney’s fees have been significantly changed from those that you reference.  It is no longer necessary to convince a court that the records are of “clearly significant interest to the general public” or that the District “lacked a reasonable basis in law for withholding the records”.  Now, a court may award attorneys fees when the applicant substantially prevails and either (a) the agency had no reasonable basis for denying access, or (b) the agency failed to respond to a request or appeal within the statutory time.


Should you have any further questions, please advise.








Sincerely,








Camille S. Jobin-Davis







Assistant Director
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cc: 
Chairman Raymond O’Hare

Cara Piliero, Public Information Officer
