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December 12, 2011
E-Mail
TO:


FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


Please accept my apology for the delay in responding to your email request.  You asked various questions about the lengths to which a public employee must go to respond to requests that encompass large volumes of records and the process for responding to requests, including the inspection of records and fees.  In response, and in an effort to provide education and assistance, we offer our comments on various issues.


First, in terms of its philosophy and intent, the Freedom of Information Law is intended to offer maximum access to government records at a minimal price in order that the public may use the law in a manner that is meaningful to their lives or work.  The Court of Appeals appears to have recognized that to be so in Doolan v. BOCES, in which the Court rejected the notion of furnishing information “on a cost-accounting basis” and held that “Meeting the public’s legitimate right of access to information concerning government is fulfillment of a governmental obligation, not the gift of, or waste of, public funds” [48 NY2d 341, 347 (1979)].  Stated differently, giving effect to the Freedom of Information Law is not an extra task that government officials are required to carry out; rather, doing so is part of our governmental duty. 

            Second, and by way of background, §89(1) of the Freedom of Information Law requires the Committee on Open Government to promulgate regulations concerning the procedural implementation of that statute (21 NYCRR Part 1401).  In turn, §87(1) requires the governing body of a public corporation (i.e., a city, town or village, etc.) to adopt rules and regulations consistent with those promulgated by the Committee and with the Freedom of Information Law.  Section 1401.2 of the regulations provides in relevant part that:

“(a) The governing body of a public corporation and the head of an executive agency or governing body of other agencies shall be responsible for insuring compliance with the regulations herein, and shall designate one or more persons as records access officer by name or by specific job title and business address, and when requests are accepted via email, an email address, who shall have the duty of coordinating agency response to public requests for access to records.  The designation of one or more records access officers shall not be construed to prohibit officials who have in the past been authorized to make records or information available to the public from continuing to do so.”
            Section 1401.2 (b) of the regulations describes the duties of a records access officer and states in part that:

“The records access officer is responsible for assuring that agency personnel...

(2) Assist persons seeking records to identify the records sought, if necessary, and when appropriate, indicate the manner in which the records are filed, retrieved or generated to assist persons in reasonably describing records. 

(3) Contact persons seeking records when a request is voluminous or when locating the records sought involves substantial effort, so that agency personnel may ascertain the nature of records of primary interest and attempt to reasonably reduce the volume of the records requested.  

(4)   Upon locating the records, take one of the following actions:
(i)   make records promptly available for inspection; or
(ii)  deny access to the records in whole or in part and explain in writing the reasons therefor.

(5)   Upon request for copies of records:
(i)    make a copy available upon payment or offer to pay established  fees, if any; or
(ii)  permit the requester to copy those records...”
            In short, the records access officer must “coordinate” an agency's response to requests.  Frequently, the records access officer is an agency officer or employee who has familiarity with an agency’s records.  For example, the town clerk is designated as records access officer in the great majority of towns, for he or she, by law, is also the records management officer and the custodian of town records.  


Third, reference was made to “we don’t have the work force or time to keep up” when faced with voluminous requests.  While we would conjecture that in most small units of local government, records are often relatively easy to locate, when that is not so, when records cannot be found with reasonable effort, it has been advised that the request does not “reasonably describe” the records sought as required by §89(3)(a) of the Freedom of Information Law. 


Based on the language of the law and its judicial construction, a request made for a specific document or documents, or in the example that you raise “every piece of paper on file for a specific location” does not necessarily indicate that a person seeking the record has made a valid request that must be honored by an agency. In considering the requirement that records be “reasonably described”, the Court of Appeals has indicated that whether or the extent to which a request meets the standard may be dependent on the nature of an agency’s filing, indexing or records retrieval mechanisms [see Konigsburg v. Coughlin, 68 NY2d 245 (1986)]. When an agency has the ability to locate and identify records sought in conjunction with its filing, indexing and retrieval mechanisms, it was found that a request meets the requirement of reasonably describing the records, irrespective of the volume of the request. By stating, however, that an agency is not required to follow “a path not already trodden” (id., 250) in its attempts to locate records, we believe that the Court determined, in essence, that agency officials are not required to search through the haystack for a needle, even if they know or surmise that the needle may be there.


For purposes of further illustration, assuming that the county telephone directory is a town record and that you request portions of the directory identifying those persons whose last name is “Johnson”, the request would meet the requirement of reasonably describing the records, for items in the directory are listed alphabetically by last name. Even if there were ten thousand Johnsons, the request would be valid. But what if you request those listings in the directory identifying all of those persons whose first name is “John?” The request is specific and it is certain that, as a common first name, there are such entries. Nevertheless, to locate the entries pertaining to persons whose first name is John would require an entry by entry search of the entire directory. Despite the specificity of the request and the certainty that the entries sought are included within the record, the request, in our opinion, would not “reasonably describe” the records as required by the Freedom of Information Law.


In short, agency staff are not required to engage in herculean or unreasonable efforts in locating records to accommodate a person seeking records. 


Finally, and in an effort to be more efficient, following are links to advisory opinions that we believe you will find relevant with respect to your questions regarding the inspection of records and the fees that an agency may charge for the copying of records.  


We hope that this is helpful.

CSJ:sb
http://www.dos.ny.gov/coog/ftext/f18106.html
http://www.dos.ny.gov/coog/ftext/F18620.doc
http://www.dos.ny.gov/coog/ftext/f18598.doc
