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February 3, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


This is in response to your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Town of East Greenbush.  Please accept our apology for the delay in responding.


As indicated, you were denied access to a copy of the draft ethics code which was distributed to members of the Town Board and the Ethics Board, but not the public, during a discussion at a Town Board meeting.  You indicated that the draft code was not only discussed in great detail at the meeting, but that “each member of the five (5) person Ethics Board read aloud a portion or section of the revised code out loud to the Town Board.  This process continued for several hours and each member of the Ethics Board read aloud two or more sections of the draft of the ethics code.” (Emphasis yours.)  


On appeal, you were informed that the document “is still an interagency memorandum.  It is not yet in a format for consideration of a local law.  It will be in the correct format before the public hearing, and it will then be available for public viewing.”

In this regard, we note that the Freedom of Information Law is applicable to all records maintained by or for an agency, such as a town, and §86(4) of that statute defines the term “record” expansively to include:

“any information kept, held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form whatsoever including, but not limited to, reports, statements, examinations, memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs, drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or codes.”

Based on the foregoing, as soon as a document is prepared for or maintained by an agency, it constitutes a “record” that falls within the coverage of the Freedom of Information Law. That a document is characterized as a “draft” or a “work in progress” is, in our view, not necessarily determinative of whether it must be disclosed or may be withheld.


Second, as a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


If the proposed code had only been discussed “at length” during an open meeting, we might agree that it could be withheld – at least up until February 2, 2012, as outlined below.  Although there is no exception in FOIL dealing specifically with drafts or works in progress, §87(2)(g) pertains to internal governmental communications and authorizes an agency to withhold records that:

“are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by the comptroller and the federal government...”

It is noted that the language quoted above contains what in effect is a double negative. While inter- agency or intra-agency materials may be withheld, portions of such materials consisting of statistical or factual information, instructions to staff that affect the public, final agency policy or determinations or external audits must be made available, unless a different ground for denial could appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective of opinion, advice, recommendation and the like could in our view be withheld.


Again, a draft proposed code prepared by a government officer or employee reflects a recommendation that may be approved, modified or rejected and, therefore, may ordinarily be withheld. The facts in this instance, however, in our opinion, dictate that the proposal be disclosed in great measure, or perhaps in its entirety. It has been advised on many occasions that insofar as the contents of records are disclosed through discussion at a meeting open to the public, they must be made available in response to a request made under the Freedom of Information Law. In short, public discussion reflective of the contents of the records, and a public reading of the record, results in a waiver of the ability to deny access. 


Viewing the matter from a different vantage point, since tape recordings of open meetings were found to be accessible to the public under the Freedom of Information Law more than thirty years ago (Zaleski v. Hicksville Union Free School District, Supreme Court, Nassau County, NYLJ, December 27, 1978), those portions of records read aloud or otherwise disclosed and captured on tape would be public. 


In a case in which there was an “inadvertent disclosure” of a record, it was found that the disclosure did not create a right of access on the part of the person who viewed the record [see McGraw-Edison v. Williams, 509 NYS2d 285 (1986)]. Conversely, however, if a disclosure was not inadvertent, but rather purposeful, as in a situation in which members of boards read aloud portions of a record, or read the record aloud in its entirety, during a meeting at which anyone present could have heard, we believe that a public disclosure would have occurred and that the ability to deny access to that record would have been waived.


In sum, based on the facts as you presented them, at the very least, we believe that the Town is required to disclose those portions of the record that were read aloud.


As referenced earlier, we bring to your attention an amendment to the Open Meetings Law effective on February 2, 2012.  The goal of a new section 103(e) is simple:  those interested in the work of public bodies should have the ability, within reasonable limitations, to see the records scheduled to be discussed during open meetings prior to the meetings.  The entire text of the amendment is as follows:

(e) Agency records available to the public pursuant to article six of this chapter, as well as any proposed resolution, law, rule, regulation, policy or any amendment thereto, that is scheduled to be the subject of discussion by a public body during an open meeting shall be made available, upon request therefor, to the extent practicable as determined by the agency or the department, prior to or at the meeting during which the records will be discussed.  Copies of such records may be made available for a reasonable fee, determined in the same manner as provided therefor in article six of this chapter.  If the agency in which a public body functions maintains a regularly and routinely updated website and utilizes a high speed internet connection, such records shall be posted on the website to the extent practicable as determined by the agency or the department, prior to the meeting.  An agency may, but shall not be required to, expend additional moneys to implement the provisions of this subdivision.


In short, when an agency schedules a proposed law, rule or regulation for discussion during a public meeting, it is required to make the record available to the public, to the extent practicable, online and prior to or at the meeting during which the record is discussed.


We hope that this is helpful.








Sincerely,








Camille S. Jobin-Davis







Assistant Director
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cc: Joseph Liccardi, Town Attorney
