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Executive Director

Robert J. Freeman
OML-AO-4996
E-Mail
TO:

FROM: Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:

We have received your request for an advisory opinion concerning application of the Open Meeting Law to the actions taken by the Rotterdam Industrial Development Agency at its meeting on September 30.  Specifically, the Agency entered into executive session to discuss issues pertaining to a PILOT agreement with the owner of a local apartment complex known as Long Pond Village.  The motion was based on the premise that publicity would adversely affect the value of Long Pond Village, the owners of which are in the process of selling the property to another private entity.

A newspaper article that you submitted in conjunction with your request, dated September 4, 2010, indicated the current assessed value of the property and the terms of the existing PILOT agreement, along with statements attributed to the Chairman of the Metroplex Development Authority.  According to a news article, Metroplex “handles administrative issues” for the Agency. Apparently, the PILOT agreement will terminate upon the sale of the property, unless a new agreement is reached with the Agency.

By way of background, as you are aware, the Open Meetings Law requires that a procedure be accomplished, during an open meeting, before a public body may enter into an executive session. Section 105(1) states in relevant part that: 

"Upon a majority vote of its total membership, taken in an open meeting pursuant to a motion identifying the general area or areas of the subject or subjects to be considered, a public body may conduct an executive session for the below enumerated purposes only..."

As such, a motion to conduct an executive session must include reference to the subject or subjects to be discussed, and the motion must be carried by majority vote of a public body's total membership before such a session may validly be held. The ensuing provisions of §105(1) specify and limit the subjects that may appropriately be considered during an executive session.

In this regard, as you are aware, the Open Meetings Law is based upon a presumption of openness. Specifically, the Law requires that meetings be conducted open the public, except to the extent that an executive session may be held in accordance with the provisions of paragraphs (a) through (h) of §105(1). The provision on which the Agency relied on to enter into executive session is §105(1)(h). That provision permits a public body to enter into executive session to discuss:

"the proposed acquisition, sale or lease of real property or the proposed acquisition of securities, or sale or exchange of securities held by such public body, but only when publicity would substantially affect the value thereof."

Based on the foregoing, it is clear that §105(1)(h) does not permit public bodies to conduct executive sessions to discuss all matters that may relate to the transaction of real property; only to the extent that publicity would "substantially affect the value of the property" can that provision validly be asserted.


In our opinion, §105(1)(h) is designed to shield discussions regarding a governmental entity’s sale or acquisition of real property when disclosure would affect the government’s interest in the value of such property.  The rationale underlying that provision, in our opinion, does not involve protection of the interests of private parties in the sale of real property, but rather the government’s ability to engage in an agreement or transaction optimal to the taxpayers and in their best interest.  In short, it is our opinion that this provision does not apply when the government is not the seller or purchase of a parcel.  


Accordingly, we do not believe that the provision cited by the Agency, §105(1)(h), would serve as a valid basis for conducting an executive session.

We hope that we have been of assistance.

CSJ: JBG

cc: M. Cornelia Cahill, Counsel to the Rotterdam Industrial Development Agency

