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December 22, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records submitted to zoning or planning boards.  Specifically, you asked whether there are previous opinions prepared by this office pertaining to access to written comments submitted, and indicated your concerns about a recently adopted procedure of the Zoning Board of Appeals of the Town of Milo.  It is in this regard that we offer various comments.  


First, although this is an issue that our office has previously considered, after reviewing our records we are unable to locate an advisory opinion that addresses your particular questions.  

As a general matter, the Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law. We note that the introductory language of §87(2) refers to the ability to withhold “records or portions thereof” that fall within the grounds for denial that follow. The phrase quoted in the preceding sentence indicates that there may be instances in which a single record includes both accessible and deniable information, and that an agency is required to review a record that has been requested to determine which portions, if any, may properly be withheld.


The exception to rights of access of primary significance with respect to submissions from the public, in our view, pertains to the protection of privacy, and §87(2)(b) permits an agency to deny access to records insofar as disclosure would constitute “an unwarranted invasion of personal privacy.” It has consistently been advised that those portions of a complaint or other record which identify complainants may be deleted on the ground that disclosure would result in an unwarranted invasion of personal privacy. We point out that §89(2)(b) states that an “agency may delete identifying details when it makes records available.” Further, the same provision contains five examples of unwarranted invasions of personal privacy, the last two of which include:

“iv. disclosure of information of a personal nature when disclosure would result in economic or personal hardship to the subject party and such information is not relevant to the work of the agency requesting or maintaining it; or

v. disclosure of information of a personal nature reported in confidence to an agency and not relevant to the ordinary work of such agency.”
In our opinion, what is relevant to the work of the agency is the substance of the complaint, i.e., whether or not the complaint has merit. The identity of the person who made the complaint is often irrelevant to the work of the agency, and in most circumstances, we believe that identifying details may be deleted.


There is a difference, however, in our opinion, between complaints and comments that would be made at a public meeting or hearing but instead are submitted in writing.  The difference, in our opinion, is that there is no expectation that what is said at a public meeting or hearing is private.  Case law indicates, for example, that a tape recording of an open meeting is accessible for listening and/or copying under the Freedom of Information Law [see Zaleski v. Board of Education of Hicksville Union Free School District, Supreme Court, Nassau County, NYLJ, December 27, 1978].


The fact that any person could have heard the content of the recording of the meeting, in our view, constitutes a waiver of the capacity to withhold what has become part of the public domain. As stated in a decision in which the ability to prohibit the use of audio tape recorders at open meetings was rejected, the Appellate Division determined that:

“[t]hose who attend such meetings, who decide to freely speak out and voice their opinions, fully realize that their comments and remarks are being made in a public forum. The argument that members of the public should be protected from the use of their words, and that they have some sort of privacy interest in their own comments, is therefore wholly specious” [Mitchell v. Board of Education of Garden City School District, 113 AD 2d 924, 925 (1985)].


Additionally, the nature of comments invited to be submitted during the course of a recognized “comment period” (i.e., between certain dates) is different from unsolicited comments, for it is likely that they do not contain allegations about particular people for which a complainant believes some agency investigation and/or action is warranted.   For the most part, it is likely that comments reviewed at the agency’s request, are relevant to a pending application or proposal before the public body. Accordingly, it is our opinion, due to the difference in the nature of comments versus complaints, and based on the above analysis, that disclosure of comments and the identities of those who make them would not be an unwarranted invasion of personal privacy.


That said, there are times when issues in a community become so contentious that those who would typically engage in discussion in a public forum will choose to submit written comments in lieu of expressing their opinions in public in order to avoid unpleasant backlash.  When tempers flare and communities are strongly divided, in our opinion,  there may be grounds on which an agency could rely in order to show that disclosure of the identities of those making written comments would cause an unwarranted invasion of personal privacy or perhaps endanger life or safety.  As stated by the Court of Appeals, the exception in the Freedom of Information Law pertaining to the protection of personal privacy involves details about one's life “that would ordinarily and reasonably be regarded as intimate, private information” [Hanig v. State Department of Motor Vehicles, 79 NY2d 106, 112 (1992)].   In these situations, we suggest that an agency denying access would face questions of fact regarding the level of disagreement, the nature of the issue, and the degree to which an ordinary person of reasonable sensibilities would react to the disclosure of comments coupled with the identity of the person making the comments.


Further, we note that the Freedom of Information Law is permissive; even in situations in which an agency may withhold records or portions of records, it is not obliged to do so [see Capital Newspapers v. Burns, 67 NY2d 562, 567 (1986)].  There are many situations in which an agency may choose to release information that it might otherwise have the authority to withhold.  Therefore, in our opinion, for the Zoning Board to limit its ability to release comments without permission from the submitting party would be contrary to law.  


Finally, although you did not raise it in your correspondence, we note that the procedures you sent include a requirement that speakers identify themselves by name and address.  Because we have addressed this issue in previous advisory opinions, I enclose two for your reference.


We hope that this is helpful.








Sincerely,








Camille S. Jobin-Davis







Assistant Director
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