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Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 404 to Title 3NYCRR.
Statutory authority: Banking Law, art. 12-C, section 587
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons under lying thefinding of necessity: Chapter 629 of the
Laws of 2002, which became effective on April 7, 2003, made substantial
changes to the conduct of the business of budget planning in this State.
Amendments made to article 12-C of the New York Banking Law and
article 28-B of the New York General Business Law necessitated the
emergency adoption of Part 402 of the Superintendent’s Regulations on
that date.

It has come to the attention of the Banking Department that many
licensed budget planners utilize third party entitiesto assist them in distrib-
uting the monies of debtors to their creditors. Likewise, many applicants

for a budget planning license have indicated in their application that they
intend to conduct their budget planning activitiesin asimilar fashion. This
type of “outsourcing”, in which an entity other than the licensee which has
a contract for budget planning services with a debtor has access to or
controls the monies of debtors, raises the possihility that those monies will
not be sufficiently protected, as intended by the Legidature. The rule is
proposed in order to provide protection to debtors when a third party
“outsourcer” is used in the process of paying debtor funds to creditors of
the debtors. Specificaly, if the third party “outsourcer” is another budget
planner licensed under article 12-C of the New York Banking Law, the
amount of that licensee's bond or assets placed on deposit, as the case may
be, the proceeds of which constitute a trust fund to reimburse payments
made by debtors that have not been properly distributed to their creditors,
must be increased to reflect the additional amount of debtors’ funds that it
has access to or controls as a result of its “outsourcing” activities. How-
ever, if the licensed budget planner which utilizes another licensed budget
planner as an “outsourcer” places assets on deposit pursuant to section
580(4) of the Banking Law in an amount sufficient to cover the debtors
funds that the licensed “outsourcer” has access to or controls, then the
licensed “outsourcer” would not be required to obtain a surety bond in a
greater amount, or place additional assets on deposit to cover the additional
amount of debtors' funds that it has access to or controls, as aresult of its
outsourcing activities. In such case, the monies of debtors would be fully
protected by the original licensee’ s asset deposit.

If the third party “outsourcer” is not a licensed budget planner in New
York State, the issue of the safety of the monies of the debtors becomes
more paramount as an entity unregulated by and probably unknown to the
Banking Department will have access to or control of the monies of
debtors. In such case, unless the licensed budget planner places assets on
deposit sufficient to cover the debtors' funds that the non-licensed “out-
sourcer” has access to or controls, the non-licensed “ outsourcer” would be
required to place assets on deposit sufficient to protect the monies of the
debtors that it has access to or controls as a result of its “outsourcing”
activities.

The proposal aso contains provisions relating to the contractua rela-
tionship between the licensed budget planner and the service provider,
which give protection to debtors who may be adversely affected if the
contract between the licensee and the service provider is terminated.

The primary legislative objective of chapter 629 is to provide greater
consumer protection to New York residents who contract with licensed
budget planners for budget planning services. Accordingly, considering
the foregoing, emergency adoption of this Proposal is necessary and appro-
priate.
Subject: Regulation of budget planning activities conducted by entities
licensed under article 12-C of the Banking Law.
Purpose: To set forth the regulatory requirements and standards of opera-
tion for entities licensed under article 12-C of the Banking Law to conduct
the business of budget planning when the licensees use the services of
third-party entities in making payments of debtor funds to creditors of the
debtors.
Text of emergency rule:

Part 404
Budget Planners/Delegation of Certain Activities
§ 404.1 Definitions.
For purposes of this Part:

(&) The term “debtor” shall mean an individual who enters into a

contract with a licensee and is at that time a New York resident.
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(b) The term “licensee” shall mean an entity licensed pursuant to the licensee service provider, or are in the chain diodistalthe
Article 12-C of the New York Banking Law. creditors of the licensee’s debtors.

(c) The term “licensee service provider” shall mean an entity licensed (c) Unless the licensee maintains assets on dapositisurety
pursuant to Article 12-C of the New York Banking Law that holds, or has bond, pursuant to Banking Law Section 580.4, tea@meimmhis/
access to, or can effectuate possession of, by any means, the monies of her discretion, may require the licensee serioaebpaova&arger
another licensee’s debtors, or distributes, or is in the chain of distribution surety bond or maintain a greater amouns afnadepbsit for the
of such monies, to the creditors of such debtors, pursuant to an agreement protection of debtors in accordance with thectandisoms as set
or contract with the licensee. This term shall not include entities that solely forth in Superintendent’s Regulation Part$0202.8nd 402.7 in
provide the electronic routing and settlement of financial transactions and connection with the services being providedebgeabesérvice pro-
their sponsoring banks. vider to the licensee as described in section 404.3(a) of this Part.

(d) The term “non-licensee service provider” shall mean an entity that (d) Alicensee shall not use a licensee servicamibiiddicensee
holds, or has access to, or can effectuate possession of, by any means, the receives written notice from the Superimaimtetitaiche Super-
monies of a licensee’s debtors, or distributes, or is in the chain of distribu- intendent has received a copy of the liceespesiler’'s bond or
tion of such monies, to the creditors of such debtors, pursuant to an asset deposit agreement, if required under SectiohtAi34Rz (.

agreement or contract with the licensee. This term shall not include enti-  (e) Notwithstanding the provisions of Section 404.3(c) of this Part, if a
ties that solely provide the electronic routing and settlement of financial licensee maintains a surety bond and seeks to utilize a licensee service

transactions and their sponsoring banks. provider, as defined in section 404.1(c) of this Part, the Superintendent, in
(e) The term “control party” shall mean with respect to a licensee, any his/her sole discretion, may permit the use ofaém miéetmanism to

individual or entity that possesses, directly or indirectly, the power to the licensee service provider obtaining a langéoedret maintain-

direct or cause the direction of the management and policies of a licensee. ing a greater amount of assets on depodityitbrtkistearposes of

With respect to a non-licensee service provider it shall mean any individ- Section 580.4 of Article 12-C of New York's 8amkiddHe require-

ual or entity that has a 10% or more ownership interest in the non-licensee ments of this Part.

service provider and/or any individual or entity that possesses, directly or  (f) If the use of an alternate mechanism pursuant to Section 404.3(e) of
indirectly, the power to direct or cause the direction of the managementthis Part is proposed by a licensee, the licensee must provide a description
and policies of a non-licensee service provider. of the alternate mechanism and a copy of all applicable documents and
§ 404.2 Explanatory note. records, as well as any other information requested by the Superintendent,
Section 580.4 of Article 12-C of the New York Banking Law requires in connection with obtaining and/ or using the alternate mechanism, in-
licensees to obtain a surety bond, or in lieu of obtaining such a bond, cluding all contracts/agreements pertaining or related thereto.

maintain certain assets on deposit, which constitute a trust fund to be used (g) If a licensee proposes the use of amadieaném to a
to reimburse payments made by debtors that have not been properly licensee service provider obtaining a larger surety ibtaidiog ma
distributed by the licensee to the creditors of the debtors. In circumstances greater amount of assets on deposit, petican#S)(e) of this
in which a licensee uses a licensee service provider or a non-licensee Part, use of the alternate mechanism shall noteteuperrhie
service provider to hold, or have access to, or to effectuate possession of, licensee receives written notice from threlSoiptian tee/she has no
by any means, the monies of a licensee’s debtors, the services of such objection to such alternate mechanism.

service providers shall be subject to the terms and conditions set forth in  § 404.4 Servicing By A Non-Licensee Service Provider.
sections 404.3, 404.4, 404.5 and 404.6 of this Part, in order to provide the  (a) If a licensee seeks to utilize a non-licensee service provider to hold,
consumer protections afforded to licensees’ debtors as mandated undebr have access to, or to effectuate possession of, by any means, the monies
Article 12-C of the New York Banking Law. of the licensee’s debtors in contract with the licensee for budget planning

In complying with these terms and conditions, a licensee that obtains aservices, or to distribute, or to be in the chain of distribution of such
surety bond pursuant to Section 580.4 of the Banking Law and uses thenonies, to the creditors of the licensee’s debtors, the licensee shall give the
services of a licensee service provider as described, is required to use &uperintendent ten days written notice of its intention to do so.
licensee service provider that either obtains a surety bond or maintains  (b) Notice to the Superintendent shall contain the following informa-
assets on deposit, in accordance with the provisions of Banking Lawtion:
Section 580.4. Similarly, if the licensee obtains a surety bond and uses the (1) Name and address of the non-licensee service provider.

services of a non-licensee service provider as described, the licensee is (2) Name, address, social security number and resume of the officers
required to use a non-licensee service provider that maintains assets orynd directors of the non-licensee service provider, any other individual(s)
deposit, in accordance with the provisions of Section 404.4(c)(2) of thiswho supervises the daily operations of the non-licensee service provider
Part. and any persons having a 10% or more ownership interest, directly or
If, however, a licensee elects to maintain assets on deposit pursuant tandirectly, in the non-licensee service provider. If an individual(s) has a
Banking Law Section 580.4 and uses the services of a licensee service0% or more ownership interest in the non-licensee service provider and
provider or a non-licensee service provider as described, there is nosuch individual is not a control party of the licensee with whom the non-
requirement that the licensee service provider or the non-licensee serviceicensee service provider is in contract to provide the services described in

provider obtain a surety bond or maintain assets on deposit. The licenseesection 404.4(a) of this Part, such individual shall provide an affidavit
service provider would, of course, be required to obtain a surety bond Or attesting to that fact.

maintain assets on deposit with respect to its own contracts with debtors (3) A description of the services to be provided to the licensee by the
for budget planning services, pursuant to Banking Law Section 580.4. non-licensee service provider.
§ 404.3 Servicing By a Licensee Service Provider. (4) A copy of the agreement or contract between the licensee and the

(a) If a licensee seeks to utilize a licensee service provider to hold, ornon-licensee service provider with respect to the provision of any or all of
have access to, or to effectuate possession of, by any means, the moniestaé services described in section 404.4(a) of this Part.
another licensee’s debtors in contract with the licensee for budget plan- (5) The highest daily amount of debtor funds to be held by the non-
ning services, or to distribute, or be in the chain of distribution of such |icensee service provider, or to which access is given to the non-licensee
monies to creditors of the licensee’s debtors, the licensee shall give theservice provider, or to which possession can be effectuated, by any means,

Superintendent ten days written notice of its intention to do so. by the non-licensee service provider, or which are distributed by the non-
~ (b) Notice to the Superintendent shall contain the following informa- licensee service provider, or are in the chain of distribution, to the credi-
tion: tors of the debtors.
(1) Name and address of the licensee service provider. (c) A licensee shall not use a non-licensee service provider for the
(2) A description of the services to be provided by the licensee services described in section 404.4(a) of this Part until:
service provider. (1) The non-licensee service provider gives the Superintendent or

_ (3) A copy of the agreement or contract between the licensee and théhis/her authorized representative written authorization to examine all
licensee service provider with respect to the provision of any or all of the books, records, documents and materials, including those maintained in

services described in section 404.3(a) of this Part. electronic form, as they relate to the debtors monies held by, or distributed

(4) The highest daily amount of debtor funds of the licensee to be by the non-licensee service provider to the creditebsons tlaes the
held by the licensee service provider, or to which access is given to the superintendent in his/her discretion deemsmpoeesahe inter-
licensee service provider, or to which possession can be effectuated, by ests of the debtors. The cost of such examimatmmrrehdly the
any means, by the licensee service provider, or which are distributed by licensee in contract with the non-licensee seesicanutov
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(2) Unless the licensee maintains assets on deposit in lieu of a suretyset forth in the contracts between the licensed budget planner and the
bond, pursuant to Banking Law Section 580.4, the non-licensee serviceDebtors. Debtors pay afee to licensed budget planners for this service.
provider shall maintain assets on deposit for the protection of the debtors  Typically, Debtors who enter into such contracts with licensed budget
whose monies it holds, or has access to, or can effectuate possession of, pyanners have incurred significant amounts of consumer debt primarily
any means, or which are distributed, or are in the chain of distribution, by through credit-card financed purchases. The expansion of unsecured con-
the non-licensee service provider, to the creditors of the debtors. Thesumer credit to the general public has resulted in an explosion of consumer
maintenance of such assets shall be in accordance with the terms andlebt. This has created situations where credit has been extended to, and
conditions as set forth in Superintendent’'s Regulation Parts 402.6 andutilized by, individuals who, if not for the available credit, would have
402.7; and been unable to engage in such consumer spending based on their disposa-

(3) All information required in subdivision (b) of this section and a ble income. Individuals who have no funds to repay such debts may only
copy of the non-licensee service provider s asset deposit agreement, ifiossibly resolve their financial problems by either seeking out personal
required under Section 404.4(c)(2) of this Part, have been provided to thebankruptcy or by looking to the services provided by credit counselors or
Superintendent, and the licensee receives written notice from the Superinkicensed budget planners. Debtors often have little ability to satisfy their
tendent confirming that the Superintendent has received all such informa-creditors without the use of a structured payment plan negotiated with the
tion. creditors that may include some modification of the outstanding debt due

(d) Notwithstanding the provisions of Section 404.4(c)(2) of this Part, if to the creditor. Licensed budget planners perform an intermediary role
a licensee maintains a surety bond and seeks to utilize a non-licensedetween the Debtors and the creditorsin negotiating apayment plan and in
service provider, as defined in Section 404.1(d) of this Part, the Superin-insuring that periodic payments are made to the creditors.
tendent, in his/her sole discretion, may permit the use of an alternate  Under these circumstances the individuals in debt are often in dire
mechanism to the non-licensee service provider maintaining assets oreconomic circumstances. Consequently, they are potential targets of per-
deposit, consistent with the purposes of Section 580.4 of Article 12-C ofsons or entities that may seek to take advantage of them by accepting fees
New York's Banking Law and the requirements of this Part. for the promise of services or programs that may not actually eliminate the
(e) If the use of an alternate mechanism pursuant to Section 404.4(d) ofebt.
this Part is proposed by a licensee, the licensee must provide a description Tpe Legislature in amending various sections of Article 12-C of the
of the alternate mechanism and a copy of all applicable documents andyay Y ork Banking Law, which provides for the licensing and regulation
records, as well as any other information requested by the Superintendentgs antities engaged in the business of budget planning, did so generally to
in connection with obtaining and/or using the alternate mechanism, in- ogtaplish a more rigorous regulatory environment within which entities
cluding all contracts/agreements pertaining or related thereto. licensed under New York law may engage in the business of budget
(f) If a licensee proposes the use of an alternate mechanism to a NONp|anning. The Legislature addressed, among other things, the inherent
licensee service provider maintaining assets on deposit pursuant to Secrisks associated with the payment of Debtor funds to creditors when
tion 404.4(d) of this Part, use of the alternate mechanism shall not be peptors choose to have such payments made via the services of alicensed
permitted until the licensee receives written notice from the Superintendenbudget planner instead of paying their creditors directly. Specifically, as
that he/she has no objection to such alternate mechanism. one way of increasing consumer protections for the Debtors who contract
§ 404.5 Termination of Agreements or Contracts. _ with licensed budget planners in order to pay the debts they owe to
(a) Every agreement or contract between a licensee and a licenseecreditors, Article 12-C was amended to require licensed budget plannersto
service provider, or a non-licensee service provider, to hold, or have ohtain a surety bond or place assets on deposit, the proceeds of which
access to, or to effectuate possession of, by any means, the monies of t@enstitute a trust fund to reimburse payments made by debtors that have
licensee’s debtors in contract with the licensee for budget planning ser- not properly been paid to their creditors.
vices, or to distribute, or be in the chain of distribution of such monies, to | addition to the amendments to Article 12-C of the New Y ork Bank-
creditors of such debtors, shall provide that the agreement or contract ing Law, amendments were aso made to Article 28-B of the New York
shall not be terminated without at least 30 days written notice to the party General Business Law in connection with the business of budget planning.
against whom termination is being sought. _ . Specifically, Section 455 of Article 28-B of the New York General Busi-
(b) A licensee shall immediately notify the Superintendent, in writing, ness | aw requires a person or entity, wherever located, that enters into a
of such termination, upon the sending of by the licensee, or upon theggntract for budget planning with an individual then resident in New Y ork

receipt by the licensee, of the notice of termination.
§ 404.6 Compliance.

Compliance with this Part shall be required on or before May 18, 2004.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Registest some
future date. The emergency rule will expire June 16, 2004.

Text of emergency ruleand any required statements and analyses may
be obtained from: Christine M. Tomczak, Secretary to the Banking
Board, Banking Department, One State St., 6th FI., New York, NY 10004-
1417, (212) 709-1642, e-mail: christine.tomczak @banking.state.ny.us
Regulatory Impact Statement

1. Statutory Authority:

Section 587 of Article 12-C of the New York Banking Law, as
amended by chapter 629 of the laws of 2002, provides the statutory
authority for the Superintendent to propose this rule with respect to entities
licensed under Article 12-C of the Banking Law to conduct the business of
budget planning. Provisions of chapter 629 include the enactment of
amendments to Article 12-C of the New York Banking Law and Article
28-B of the New Y ork General Business Law that relate to the business of
budget planning. Article 12-C of the New Y ork Banking Law provides for
the licensing and regulation of entities engaged in the business of budget
planning. The business of budget planning is defined in Section 455 of
Article 28-B of New York’s General Business Law.

2. Legidative Objective:

Entities that are licensed under Article 12-C of the New Y ork Banking
Law to conduct the business of budget planning are authorized to enter into
contractswith individuals (“ Debtors") who seek to pay off their debts. The
Debtors agree to pay sums of money periodicaly to the licensed budget
planner. Thelicensed budget planner in turn uses the money received from
the Debtors to pay the creditor(s) of the Debtors based on payment terms

State, to first obtain alicense from the Superintendent of Banks to conduct
the business of budget planning. Such a license is obtained pursuant to
Article 12-C of the New Y ork Banking Law. Because of the requirement
that out-of-state entities that contract with New Y ork residents for budget
planning services be licensed under the Banking Law, New Y ork residents
who partake of the budget planning services offered by the out-of-state
entities will also be afforded the consumer protections that have been put
in place under Article 12-C of the Banking Law.

The proposed new Part 404 sets forth aframework for the regulation of
entities licensed under Article 12-C of the New Y ork Banking to conduct
the business of budget planning, when such licensees use third party
entities in distributing the monies of Debtors to creditors. New Part 404
was drafted in furtherance of the public policy objectives that the Legisla
ture sought to advance in enacting the amendments to Article 12-C of the
New York Banking Law, in particular, Section 580(4), by providing pro-
tection when third party entities are used in distributing Debtor monies to
creditors.

3. Needs and Benefits:

Proposed new Part 404 is needed to enable the Banking Department to
carry out its existing supervisory and regulatory responsibilities with re-
spect to entities licensed under Article 12-C of New Y ork’s Banking Law
to conduct the business of budget planning. Specifically, when Banking
Law Section 580(4) was recently enacted, it placed the requirement upon
licensed budget planners to obtain a surety bond or place assets on deposit,
the proceeds of which constitute a trust fund to reimburse payments made
by Debtors that have not been properly paid to their creditors. Since the
enactment of the legislation, members of the Banking Department staff
have received numerous applications from prospective licensees. Exten-
sive discussions were had at meetings and in telephone conversations with
a number of the prospective licensees, as well as with current licensees,
regarding the operations of their budget planning businesses. This was
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done in order to assess whether the business practices of the budget
planning industry conformed to the consumer protections standards set
forth in the new laws. The Department learned from many of the prospec-
tive and current licensees that with respect to the Debtors that they arein
contract with for budget planning services, it is their practice to use third
party entities in distributing the Debtors' monies to creditors. The third
party entities that they contract with for such services are generaly for-
profit entities that are not, themselves, licensed to conduct the business of
budget planning. However, one current licensee indicated that it uses the
services of another New York State licensed budget planner in order to
distribute Debtors' monies to creditors. The current and prospective licen-
seesexplained that it is necessary for them to use the services of third party
entities in this way primarily because they do not have the computerized
technology, staffing, and budgetary resources to provide the critical ser-
vices performed by the third party entities.

Nevertheless, thistype of “outsourcing” to athird party entity, in which
an entity other than the licensee which has a contract for budget planning
services with a Debtor, holds, or has accessto, or can effectuate possession
of, by any means, the monies of alicensee’ s Debtors, or distribute, or isin
the chain of distribution of such monies, to the creditors of such Debtors,
raises the possibility that those monieswill not be sufficiently protected, as
intended by the Legislature when it put into law the bond/asset deposit
requirement as set forth in Section 580(4) of New Y ork’s Banking Law.

The rule is proposed in order to accommodate the budget planning
industry’s operational need to use the third party entities in distributing
Debtor fundsto creditors. At the sametime, the rule provides the consumer
protections afforded by the recently enacted budget planning legislation as
set forth in Baking Law Section 580(4). In particular, if the licensee uses a
third party entity in distributing Debtor funds to creditors, and the licensee
elects to place assets on deposit, which assets congtitute a trust fund to
reimburse payments made by Debtors if not properly paid to their credi-
tors, the rule alows for the use of such athird party entity and places no
additional bond/asset deposit requirements on the third party entity. If, on
the other hand, the licensee el ects to obtain a surety bond rather than place
assets on deposit, the licensee may only use athird party entity in distribut-
ing Debtor fundsif the third party entity places assets on deposit or obtains
asurety bond, as the case may be.

Budget Planning is a regulated financia service in New York State.
Therefore, it is the obligation of the Superintendent of Banks, as the State
financia regulator, to establish a rule as proposed in accordance with the
legidative intent to protect vulnerable consumers from entities that may
operate without the necessary business standards required to appropriately
provide budget planning services. It is the Banking Department’s belief
that the rule as proposed is necessary. It provides the mechanism by which
the budget planning entities that are currently licensed, as well as those
seeking to obtain such alicense, can continue to operate using the services
of third party entitiesin distributing Debtor funds to creditors. At the same
time, the rule satisfies the legislative requirement as set forth in Banking
Law Section 580(4) to provide certain protection to Debtors in contract
with licensees, in cases where third party entities are used by the licensees
in distributing Debtor funds to creditors.

4. Costs:

(a) Coststo State Government:

None.

Any and all additional examination costs that may be incurred by the
Banking Department, as aresult of the requirements of the ruleimposed on
the licensees that use third party entitiesin the distributing Debtor fundsto
creditors, will be borne by the licensees.

(b) Coststo Local Government:

None.

(c) Coststo Regulated Entities:

The proposed rule allows licensees to use third party entitiesin distrib-
uting Debtor fundsto creditors. In summary, Part 404 provides the follow-
ing. If a licensee elects to maintain assets on deposit and utilizes the
services of athird party entity in distributing Debtor funds to creditors,
(whether or not the third party entity is, or is not, another budget planner
licensed in New York) there is no requirement that the third party entity
obtain a surety bond or place assets on deposit with respect to the business
of the licensee that it is servicing. If a licensee elects to obtain a surety
bond and utilizes the services of athird party entity in distributing Debtor
funds, which entity isalso alicensed budget planner in New Y ork, the third
party entity must either obtain a surety bond or maintain assets on deposit
with respect to the business of the licensee that it is servicing. If the
licensee elects to obtain a surety bond and utilizes the services of athird
party entity in distributing Debtor funds, which entity is not a New Y ork

4

licensed budget planner, the third party entity must maintain assets on
deposit with respect to the business of the licensee that it is servicing.

A licensee is likely to incur no costs if it uses a third party entity in
distributing Debtor funds and elects to maintain assets on deposit, rather
than a surety bond. The reason being, that a licensee has to purchase a
surety bond, whereas, by placing assets on deposit, the licensee does not
have to make such a purchase. Moreover, when assets are placed on
deposit, the licensee has the ability to earn interest on the deposited funds.

It is possible, however, that in circumstances where a licensee may not
have al, or part of, the necessary funds to place on deposit, that it could
incur some costs in connection with borrowing funds for its required
deposit. The Banking Department is unable to determine what the costs to
thelicensees would be under those circumstances since the cost of borrow-
ing funds is typically dependent upon factors such as, the amount of the
borrowing and the financial condition of the entity doing the borrowing.
Therefore, it is not possible to estimate, even in a general way, such
borrowing costs. However, should costs be incurred to make the asset
deposit, those costs will not outweigh the benefits derived by maintaining
the assets on deposit should Debtor funds not be properly paid to creditors.

(d) Costs to the Banking Department for Implementation and Contin-
ued Administration of the Rule:

The rule requires Banking Department staff to review contracts or
agreements that licensees have entered into, or plan to enter into, regarding
the licensees use of third party entities in distributing Debtor funds to
creditors. This review is done in order to assess compliance with rule to
ensure, that where third party entities are involved, the Debtorsin contract
with the licensees are afforded the consumer protections provided by the
bond/asset deposit requirements of Section 580(4) of the New Y ork Bank-
ing Law. The Banking Department expects that its costs to implement and
administer the rule will be minimal.

5. Local Government Mandates:

The proposed rule imposes no burdens on local governments.

6. Paperwork:

The reporting requirements as set forth in the rule will enable the
Banking Department to provide the necessary supervisory oversight of the
licensees, in furtherance of the legidative objective to provide more con-
sumer protections for debtors in contract with licensees for budget plan-
ning services.

Under the proposed rule, licensed budget planners will have to provide
the Banking Department with the following information: a) the name and
address of the third party entity used in distributing debtor funds to credi-
tors, b) a description of the services being provided by the third party
entity, c) a copy of the agreement or contract entered into with the third
party entity, d) information regarding the highest daily amount of Debtor
funds that the third party entity will be providing services for under the
contract or agreement, and €) information with respect to the termination
of any such agreement or contract. All of thisinformationis of the type that
licensees using third party entities in distributing Debtor funds will have
readily available to provide to the Banking Department.

7. Duplication:

None.

8. Alternatives:

(a) Proposal —Asiis previously discussed in the Legidlative Objective
Section contained herein, the recent amendments to Article 12-C, Section
580(4) of New York’s Banking Law include the requirement that New
Y ork State licensed budget planners obtain asurety bond, or in lieu of such
bond, place certain assets on deposit to be used to reimburse payments
made by Debtorsthat have not been properly distributed to creditors. Since
the enactment of the legislation, Banking Department staff met with cur-
rent and prospective licensees and learned that these businesses require the
use of the services provided by third party entities in distributing Debtor
funds. The rule was proposed keeping in mind both the legislative intent in
enacting the bond/asset deposit requirements to provide increased con-
sumer protection to New Y ork residents in contract with licensees should
their payments not be properly distributed to creditors, and the need that
current and prospective licensees have in using the services of third party
entities in distributing such payments. The rule allows licensees to use the
services of third party entitiesin thisway, and also provides the Debtorsin
contract with the licensee the consumer protections afforded under Section
580(4) of the Banking Law, as mandated by the Legislature.

(b) Do not propose the rule.

If this dternative were considered, the Banking Department would
have to require that licensees not use the services of third party entitiesin
distributing Debtor funds to creditors, in order to provide Debtors the
consumer protections afforded under Section 580(4) of the Banking Law.
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This dternative is not feasible because, as many current and prospective
licensees explained to the Banking Department, they need to use the
services of the third party providersin distributing Debtor funds. The need
results primarily because they do not have the computerized technology,
staffing and budgetary resources to provide the critical services that they
perform.

Under these circumstances, the Banking Department believesthat if the
rule was not proposed, licensed budget planners would have to be prohib-
ited from using third party entitiesin distributing Debtor funds. This could
be severely harmful to the budget planning industry, particularly since, the
inability to use the third party entities may prevent the licensees from
continuing to operate their businesses. Moreover, the inability to use the
third party entities may prevent many prospective licensees from seeking a
budget planning license in New York because they may not be able to
operate without the services of the third party entities. Accordingly, the
proposed rule is needed not only to provide consumer protection to Debt-
ors as mandated by Section 580(4) of the Banking Law, but also to prevent
putting certain current licensees out of business, and to enable certain
prospective licensees the opportunity to conduct the business of budget
planning in New Y ork.

9. Federa Standards:

None.

10. Compliance Schedule:

Compliance with the rule is required on or before May 18, 2004.
Regulatory Flexibility Analysis

Therule affects entities that are licensed under Article 12-C of the New
York Banking Law to conduct the business of budget planning. Section
579 of Article 12-C requires entities that conduct the business of budget
planning to be Type B not-for-profit corporations under New Y ork’s Not-
For-Profit Corporation Law. Under New Y ork’s Not-For-Profit Corpora-
tion Law, there can be no ownership interest in Type B not-for-profit
corporations. Accordingly, there can be no ownership interest in budget
planners licensed in New Y ork.

No local governments are licensed to conduct the business of budget
planning, and al of the budget planners currently licensed under Article
12-C of the New Y ork Banking Law have less than 100 employees.

When the Legislature enacted the recent amendments to Article 12-C
of the New York Banking Law, it established a more rigorous regulatory
environment within which entities licensed under New York Law were to
engage in the business of budget planning. This was done in order to
provideincreased consumer protection to New Y ork residents that contract
for budget planning services with licensees.

The recent amendmentsto Article 12-C of the New Y ork Banking Law
include the bonding/asset deposit requirements set forth under Section
580(4) of Article 12-C. In particular, Section 580(4) requires licensees to
obtain a surety bond, or in lieu of obtaining such a bond, maintain certain
assets on deposit, the proceeds of which constitute a trust fund to the used
to reimburse payments made by debtors that have not been properly
distributed to creditors.

In response to the legislation, members of the Banking Department
staff met with and/or had conversations with current and prospective
licensees. Asis more fully described in the Regulatory Impact Statement,
the Banking Department learned that many of the current and prospective
licensees require the services of certain third party entities in distributing
debtor funds to creditors. Accordingly, the rule was proposed in response
to the industry need to use third party entities in this way. The rule is
flexiblein that it allows licensees to use the services of third party entities,
who may be small business, in distributing debtor fundsto creditors. At the
same time, it provides the consumer protections afforded under Section
580(4) of the Banking Law, as mandated by the Legislature, to the debtors
in contract with the licensees for budget planning services. The rule en-
sures that debtors’ funds will be protected, as mandated by the statute,
irrespective of which entity has control over and/or access to the funds.

Specifically, due to the servicing relationship between the licensee and
the third party entities, when alicensee elects to use a third party entity in
distributing debtors funds to creditors, under the proposed rule, the licen-
see can choose to either place assets on deposit, or obtain a surety bond. If
the licensee places assets on deposit, there are no bond/asset deposit
requirements placed on the third party entity. If the licensee electsto obtain
abond, the third party entity can either place assets on deposit or obtain a
surety bond, as the case may be, with respect to the budget planning
business of the licensee that it services.

Based on the dialogue that the Banking Department had with current
and prospective licensees regarding their need to use third party entitiesin
distributing debtor funds to creditors, it is not apparent, thus far, that the
rule will impose any appreciable or substantial adverse impact on entities
licensed under New Y ork Law to conduct the business of budget planning.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysis is not submitted because the rule
does not result in any hardship to a regulated party in a rura area. The
legislature mandated under Section 580(4) of the New Y ork Banking Law,
that licensees obtain a surety bond or place certain assets on deposit, the
proceeds of which constitute atrust fund to be used to reimburse payments
made by debtors that have not been properly paid to creditors. In order to
provide debtors with the consumer protections afforded under Section
580(4), the proposed rule allows licensees that use third party entities in
distributing debtor funds to creditors to either place assets on deposit or
obtain asurety bond. If the licensee elects to obtain the surety bond, it must
only use the services of a third party entity that also places assets on
deposit or obtains a surety bond, asthe case may be, in connection with the
licensees business that it is servicing. If the licensee elects to place assets
on deposit, no bond/asset deposit requirements are placed on the third
party entity.

There is nothing about the character and nature of the rules require-
ments that would make it difficult for, or prevent, licensed budget planners
from complying with the rule based on a particular office location. Accord-
ingly, it is unlikely that the rule would cause regulated parties to seek
flexibility with respect to any part, or parts thereof, even if the regulated
parties were located in a designated rural area as defined in New York
State Executive Law Section 481(7).

To the extent that the rule, if adopted, may have any impact on rura
areas, it hasthe ability to provideincreased consumer protection to debtors
residing in rural areas who enter into contracts with licensees for budget
planning services, when such licensees use the services of third party
entities in distributing debtors funds to creditors.

Job Impact Statement

The purpose of Article 12-C of the New York Banking Law, which
provides for the licensing and regulation of persons or entities engaged in
the business of budget planning, is to ensure that budget planners operate
in accordance with rigorous standards. Recent amendmentsto Article 12-C
of New York Banking Law and Article 28-B of New York’'s General
Business Law were adopted in connection with the business of budget
planning to increase consumer protections for the clients of licensed
budget planners.

In particular, Section 580(4) of Article 12-C of the New Y ork Banking
Law was recently amended in connection with budget planning in New
York State. It requires licensees to obtain a surety bond, or in lieu of
obtaining such a bond, to maintain certain assets on deposit, the proceeds
of which constitute a trust fund to be used to reimburse payments made by
debtors that have not been properly distributed to creditors.

Asisexplained in the Regulatory Impact Statement, it has cometo the
attention of the Banking Department that both current and prospective
licensees require the services of third party entities in distributing debtors
to creditors. The rule has been proposed in order to allow the licensees to
continue using such third party entities in the operations of their busi-
nesses. At the same time, the rule provides the consumer protections
afforded under Section 580(4) to debtors that contract with licensees for
budget planning services when the licensees use third party entities in
distributing the funds of the debtors to creditors.

Under therule, if alicensee electsto use athird party entity in distribut-
ing debtor funds to creditors, a licensee can choose to either place certain
assets on deposit or obtain a surety bond, the proceeds of which constitute
a trust fund to reimburse payments made by debtors that have not been
properly paid to creditors. If alicensee places assets on deposit, thereisno
bond/asset deposit requirement placed on the third party entity. If alicen-
see, instead, chooses to obtain a surety bond, the rule requires that the third
party entity place certain assets on deposit, or obtain a surety bond, as the
case may be, with respect to licensees business that it services.

Accordingly, based on the rule's requirements, it will have no impact
onjobsin New York State.
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EMERGENCY
RULE MAKING

Regulation of Budget Planning Activities

1.D. No. BNK-14-04-00002-E
Filing No. 322

Filing date: March 19, 2004
Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of Part 402 and addition of new Part 402 to Title 3
NYCRR.

Statutory authority: Banking Law, art. 12-C, section 587

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Chapter 629 of the
laws of 2002 is effective April 7, 2003. Provisions of chapter 629 include
the enactment of amendments to Article 12-C of the New York Banking
Law and Article 28-B of the New Y ork General Business Law that relateto
the business of budget planning. Article 12-C of the New Y ork Banking
Law provides for the licensing and regulation of entities engaged in the
business of budget planning. The business of budget planning is defined in
Section 455 of Article 28-B of New York’s General Business Law.

As a result of the amendments to Article 12-C of the New York
Banking Law, the operations of entities currently licensed in New Y ork to
conduct the business of budget planning may be extensively affected, on or
after April 7, 2003. In addition, due to the amendment of Section 455 of
Article 28-B of New Y ork’s General Business Law, the operations of out-
of-state entities that will be newly subject to New Y ork’ slicensing require-
ments in order to conduct the business of budget planning with New Y ork
residents will be similarly affected.

Specifically, the amendments to the rule known as Part 402 of Title 3
NY CRR, include new requirements established by Chapter 629, as well as
expanded regulatory requirements developed by the Banking Department,
the majority of which areintended to effectuate stronger consumer protec-
tion for existing and potential clients of licensed budget planners. In
addition, the amendments to Part 402 include various requirements cur-
rently imposed on licensed budget planners under existing law and Super-
intendent's Regulations, as well as administratively. Accordingly, the
amendments to Part 402 establish a significantly broader regulatory
scheme pursuant to which licensees and potentia licensees will be re-
quired to conduct the business of budget planning.

The primary legislative objective of chapter 629 is to provide greater
consumer protections to clients of licensed budget planners. Such protec-
tions are provided in various ways, including the regulation of out-of-state
entities engaging in budget planning activities with residents of this State.
Industry representatives have informed the Banking Department that a
significant number of out-of-state entities are expected to seek licenses
under the Banking Law to conduct the business of budget planning. There-
fore, it is paramount that not only current licensees be made aware of the
expanded regulatory requirements prior to the effective date of chapter 629
in order that their business operations, especially those aspect of their
operations that provide consumer protections conform to the new statutory
and regulatory standards, but that potential licensees from out-of-state and
in-state be put on notice as well. Accordingly, emergency adoption of this
ruleis necessary.
Subject: Regulation of budget planning activities conducted by entities
licensed under article 12-C of the Banking Law.
Purpose: To set forth the regulatory requirements and standards of opera-
tion for entities licensed under article 12-C of the Banking Law to conduct
the business of budget planning.
Text of emergency rule: Part 402 isrepealed and anew Part 402 is added
to read as follows:

Part 402
Budget Planners.
§ 402.1 Definitions.
For purposes of this Part:

(a) The term “control party” shall mean any individual or entity that

(c) The term “capital certificate” shall have the same meaning as is set
forth in Article 5 of the New York Not For Profit Corporation Law.

(d) The term “debtor” shall mean an individual who enters into a
contract with a licensee while the individual is a New York resident.

(e) The term “licensee” shall mean any entity licensed pursuant to
Article 12-C of the New York Banking Law.

§ 402.2 Application for a license.

(a) Application form. Application for a license shall be made upon a
form provided by the New York State Banking Department (“Banking
Department”). Each application shall be signed by every individual or
entity that will be a control party if a license is granted.

(b) Application procedure. Applications should be delivered to the New
York State Banking Department, Attn: Licensed Financial Services Divi-
sion, and must be accompanied by check payable to the order of “Superin-
tendent of Banks of the State of New York”, for an investigation fee in the
statutory amount. The application shall include the following information:

(1) The exact name and the address of the applicant and its date of
incorporation.

(2) The name and the complete business and residential address and
occupation of each director, whether or not a member of the governing
board, and any other individual who supervises the daily operations of the
applicant.

(3) The complete address where the business of the applicant is to be
conducted, showing the street and number, if any, post office and building
and room number, if any, the office building and room number, if any, and
the municipality, county and state.

(4) If the applicant engages in the business of budget planning, as
defined in Section 455(1) of the New York General Business Law, in
another state(s), identify such state(s) and provide the name and address of
the regulatory agency, if any.

(5) A copy of the applicant’s filing receipt, certified by the Secretary
of State of New York, or, for out of state budget planners, a certificate of
qualification to do business certified by the Secretary of State of New York.

(6) A copy of the applicants bylaws.

(7) Letter of Tax Exemption from the Internal Revenue Service
indicating 501(c)(3) tax status, if applicable.

(8) Charities Registration Statement from the State of New York
Office of the Attorney General, Charities Bureau.

(9) Schedule providing the following information with respect to
each control party: name, prospective corporate title with licensee, em-
ployer's name, occupation and title, business address, and residential
address.

(10) The name and residence of each holder of capital certificate
whether voting or non-voting and/or subvention certificate.

(11) Documentation demonstrating that a director, whether or not a
member of the governing board, of such applicant has at least one year of
experience in financial services or related fields applicable to budget
planning. The superintendent may require that a director have more than
one year experience if it is determined that such enhanced experience is in
accordance with the purposes of Article 12-C of the New York Banking
Law.

(12) A set of completed fingerprint cards must be submitted by each
individual who signs the application. In the case of an applicant which is
not a natural person, each control party shall submit completed fingerprint
cards.

(13) A background report prepared by an independent licensed
private investigation firm for every applicant. In the case in which an
individual is signing an application on behalf of an applicant that is not a
natural person, a background report shall be prepared for both such
individual and the entity for which he or she is signing the application.

(14) A description of the services that will be provided to the debtor
by the applicant citing specifically the topics to be discussed and the
related timeframes involved.

(15) A litigation affidavit prepared for each applicant.

(16) A statement of merit describing the proposed operation includ-
ing but not limited to: 1) a list of all fees to be charged by the applicant 2)
the sources of funding and financing available to the applicant and 3) a
business plan which describes in detail the budgeting, educational, and
counseling services to be offered; the policies and procedures governing
each such service including the curriculum to be utilized to provide the

possesses, directly or indirectly, the power to direct or cause the directioneducational services; the person(s) responsible for administering each

of the management and policies of a licensee.

such service and the training to be provided to employees engaged in the

(b) The term “director” shall mean any member of the governing rendering of each such service.

board of the licensee whether designated as a director, officer, trustee,

manager, governor or by any other title.
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ments shall include a balance sheet, a statement of revenues and expenses, the lower of principal amount or market claliaegeorosismaller
and a statement of cash flows. amount as the superintendent may require.
(18) A copy of the contract to be used with debtors or potential (b) In addition to the assets described in paragraph (a) of this section,
debtors which shall at a minimum include: the following assets are eligible for deposit for purposes of this Part:
() a complete list of the debtor's obligations to be adjusted, (1) commercial paper payable in dollars in the United States pro-
including the name of each creditor; vided such paper is accorded the highest rating of a rating service desig-

(ii) the total fees agreed to for such services, including any adjust- nated by the Banking Board pursuant to section 61.1 of Part 61 of this
ments for estimated available rebates from creditors, provided that noth- Title. In the event that an issue of commercial paper is rated by more than
ing in this subdivision shall require a licensee to share rebates with its 0ne designated rating service, it must have the highest rating of each;
clients; (2) negotiable certificates of deposit that are payable in the United

(iif) the commencement and termination date of the contract; States and issued by an unaffiliated domestic banking institution or a

(iv) a pro forma statement of the total fees to be charged, includ- domestic office of an unaffiliated foreign banking corporation;
ing expected available rebates from creditors, expressed as a percentage (3) banker's acceptances that are payable in the United States and
of the total obligations, principal and interest to be adjusted under such 'SSuéd by an unaffiliated domestic banking institution or a domestic office
contract. of an unaffiliated foreign banking corporation;

§ 402.3 Services to be provided by licensee. (4}) bonds which have an investment grage rating from either
(a) Every licensee shaFI)I make ar¥ initial assessment of the potentiaIMOOdys !nvestprs Ser\{lces, Inc., Standard & Poor’s Corporation or Fitch
debtor’s financial situation taking into account at a minimum, the potential Investcs)rs Scir\gfhee’rlgcqe?ni aporoved by the erintendent unon written

debtor’s available and projected income and the existence of other liquid |iC(at)i()Srl: SSEts as approv y superi upon wri
assets as well as the potential debtor’s indebtedness to determine if it is irftPP it th' intendent determi that t which otherwi
the best economic interest of the potential debtor to enter into a budget (€) € superintendent cetermines that an asset which otherwise

planner contract. If not, the licensee shall recommend that the potential dU@lifies under subdivisions (1) through (5) of this section is valued for
debtor seek legal or other appropriate advice as to other alternatives, PUrPoses of this Part at less than the amount otherwise required by this
including bankruptcy. Part, the superintendent shall so notify the licensee which shall thereafter

(b) Every licensee shall provide adequate budgeting, educational anclvalute such asset for purposes of this Part as directed by the superinten-
- - . : ) ent.
counseling services directly to the debtor, consistent with the purposes 01d (d) Within 90 days of the effective date of Banking Law Section 580, as

Article 12-C of th'.a New York Banking Law. . amended by Chapter 629 of the laws of 2002, which date is April 7, 2003,
(c) Upon receipt of funds from the debtor, the licensee shall promptly o5 jicensee shall comply with the provisions of this section.
transmit such funds, less any contractual fees which are due and owing to § 402.7 Deposit agreement; certificate of licensee

it from the debtor, to the creditor(s). A licensee, which elects to deposit assets of the type listed in section
§ 402.4 Duration of qualifier experience. ) ) . 402.6, shall execute with an approved depository a deposit agreement,
If at any time the licensee ceases to be in compliance with the requireyhich shall be in the form prescribed by the Licensed Financial Services
ment of section 402.2(b)(11) of this Part, it shall notlfy th_e superintendent pjvision of the Banking Department. An executed copy of such deposit
within ten calendar days of such noncompliance. Within three calendar agreement shall be filed with the superintendent. As part of the deposit
days of making such notification, the licensee shall submit to the superin-agreement, the licensee shall agree that prior to the release or substitution
tendent, the name and quallflcatlons of any other director, Whether or not of any pledged assets subject to the deposit agreement, the licensee shall
a member of the governing board, who has been engaged by the licensee {fle a certificate with the depository which shall specify the following:
satisfy the requirements of section 402.2(b)(11). (a) the complete title of each pledged asset being withdrawn;
§ 402.5 Provision for surety bond. (b) the complete title of each pledged asset being deposited in place
(a) Except as provided in section 402.6 below, every licensee shall filethereof;
with the superintendent a corporate surety bond in the principal amount of  (c) the interest rate, series, serial number (if any), face value, maturity
$250,000, or such larger or smaller amount as the superintendent maydate, call date, principal amount and market value of each replacement
require. If the licensee is notified that a larger bond is required, such pledged asset;

larger bond shall be in full force within 30 days. A copy of the larger bond (d) the aggregate principal amount of all such replacement pledged
shall be submitted to the superintendent. The corporate surety bond regssets:
quired by the section shall be issued by a bonding company or insurance  (g) the amount, if any, of the funds being withdrawn or deposited; and
company authorized to do business in this State. The form of the bond shall (15 certification that any pledged assets being deposited in exchange
be obtained from the Licensed Financial Services Division of the Banking g, pledged assets being withdrawn comply as to type with the provisions
Department. ) ] of section 402.6, and that, after giving effect to the exchange, the aggre-
(b) Such bond shall be in favor of the superintendent. The bond, orgate of all pledged assets remaining on deposit by the licensee, based in
deposit agreement entered into pursuant to section 402.7 below, shalkhe case of such pledged assets upon the principal amount or market value,
contain substantially the following language: “The proceeds of this [bond/ whichever is lower, shall be $250,000, or such larger or smaller amount as
deposit agreement] shall constitute a trust fund in favor of the superinten-the superintendent may require.
dent to be used exclusively to reimburse payments by debtors that have not § 402.8 Reports of changes in directors, bylaws and certificate of
been properly distributed to creditors or to reimburse fees determined byincorporation of licensee.
the superintendent to be improperly charged or collected and, in the event (a) The licensee shall notify the superintendent in writing, within 10
of the insolvency, liquidation or bankruptcy of such licensee, to pay out-gays of the following: (1) the name and address of any director or individ-
standing banking department examination costs and assessments. ual who supervises the daily operations of the licensee who terminates or
(d) Within 90 days of the effective date of Banking Law Section 580, asalters his or her status with the licensee; and (2) the name of any individual
amended by Chapter 629 of the Laws of 2002, which date is April 7, 2003,vho becomes associated with the business of the licensee as a director or

each licensee shall comply with the provisions of this section. any new individual who supervises the daily operations of the licensee.
§402.6 Deposit of assets in lieu of surety bond; assets eligible for Any new director or individual shall also furnish a resume. The superin-
deposit. tendent may request other information and documentation from the licen-

(a) A licensee, in lieu of obtaining a bond pursuant to this Part, may see in determining whether to approve any such director or individual. If
keep on deposit in a branch of a bank, savings bank, savings and loarthe superintendent objects to any new director or individual, the superin-
association, trust company, private banker, national bank, federal savingstendent shall notify the licensee of such objection setting forth the reasons
bank, or federal savings and loan association, located in this State, re-therefore.

gardless of whether the principal office of the foregoing institution is (b) If the superintendent finds that a proposesttmywaio is not
located within or without this State, subject to the approval of the superin- a control party, fails to meet the standattisrssettion 581 of the
tendent, interest-bearing bonds, notes, debentures, or other obligations of New York Banking Law, the superintendent hsaprodribon from
the United States or any agency or instrumentality thereof, or guaranteed serving in any capacity on behalf of the licente= case of an
by the United States, or of this State, or of a city, county, town, village, application for a change of control, denyisatbrapie superinten-
school district, or instrumentality of this State or guaranteed by this State, dent may request other information and diocufremtdte licensee
or dollar deposits. The amount of the deposit shall be $250,000 (based on in determining whether to approve any suchtdéettperintendent
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objects to any new director, the superintendent shall notify the licensee of factors as the superintendent shall deefrheelmesnsee may imple-
such objection setting forth the reasons therefore. ment the modified fee structure unless the superintendent disapproves o
(c) The licensee shall submit to the superintendent changes to itsthe change(s) in writing within thirty days of notification of the proposed
bylaws or certificate of incorporation within 30 days of such change. change(s) unless such time period is extended in writing by the superinten-
§ 402.9 Debtors contact with licensees and Banking Department. dent.
(a) Every licensee must establish either (i) a toll-free number or (ii) a § 402.15 No commingling of licensee’s funds.
phone number which may be called “collect” for the purpose of enabling (a) Accounts established by the licensee to maintain debtor(s) funds
debtors to make inquiries of or complaints to the licensee. Every debtormust be held in the title of “Budget Planner as Agent for the Benefit of
must be informed, in writing, of this phone number and the Banking Principal(s) (i.e. Debtor(s)).” The licensee must maintain, at all times,
Department's toll-free phone number at the time he or she executes thelebtor records in such a manner as to make ascertainable the interests of
contract. the debtors, i.e., the records must sufficiently identify the deposit balance
(b) Every licensee shall furnish to the debtor at least quarterly a of each debtor on any given day.
periodic statement of account on which the Banking Department's toll-free  (b) Accounts must be maintained in a branch of a bank, savings bank,
telephone number, 1-800-522-3330, shall be set forth conspicuously in akavings and loan association, trust company, private banker, national
least ten point bold type. bank, federal savings bank, or federal savings and loan association, lo-
§ 402.10 Right of debtors to rescind contract. cated in this State, regardless of whether the principal office of the forego-
(a) Every contract between a licensee and a debtor must provide thating institution is located within or without this State.
the debtor may rescind the contract until midnight of the third business day  § 402.16 Licensee’s privacy policy.
after the day on which the debtor signed the contract. The licensee shall  Each licensee shall comply with the privacy provisions contained in
expressly inform every debtor of such provision prior to or simultaneously Title V of the “Gramm-Leach-Bliley Act” of 1999, which is found in 15
with the execution of the contract. S United States Code Section 6801 et seq., and the regulations promulgated
~ (b) Notice of rescission is effective when it is given in writing to the thereunder by the Federal Trade Commission, which are found in Title 16,
licensee by the debtor. Code of Federal Regulations, Part 313 et seq. 15 United States Code
(c) Notice of rescission, if given by mail, shall be deemed given whenSection 6801 et seq. and Title 16, Code of Federal Regulations referred to
deposited in a mailbox with the correct address and proper postage. herein, may be viewed at the New York State Banking Department, located
(d) If a debtor exercises the right of rescission within the timeframe at One State Street, New York, NY 10004 and the Department of State
specified in this section, the licensee shall promptly return to the debtor all ocated at 41 State Street, Albany, NY 12231. The United States Code is
fees associated with the contract that were paid to it by the debtor. Suctpublished by the Office of the Law Revision Council of the House of
fees shall not include reasonable counseling fees imposed on debtorRepresentatives. This publication is for sale by the United States Govern-

separate and apart from the execution of a budget planner contract. ment Printing Office, Superintendent of Documents, Mail Stop: SSOP,
§ 402.11 Term and termination; assignment. Washington, DC 20402-9328. The Code of Federal Regulations is pub-
(a) Every contract between a licensee and a debtor shall be limited to alished by the Office of the Federal Register; National Archives and
payment period not to exceed 60 months. Records Administration. The Code of Federal Regulations is for sale by

(b) Every contract between a licensee and a debtor shall contain athe U.S. Government Printing Office, Superintendent of Documents, Mail
provision which states that the debtor may terminate the contract upon 10Stop: SSOP, Washington, DC 20402-0001.
days written notice to the licensee without any fee or penalty. Upon  §402.17 Office Display.
receiving such notice, the licensee shall return to the debtor all monies  (a) Every licensed budget planner shall display in full public view at
received from the debtor which are in its possession. No licensee shalhoth its principal office and any branch office in New York State, a sign(s)

communicate any derogatory information about a debtor to a creditor which shall be no less than 20 inches wide and 12 inches high with letters
based solely on the fact that a debtor has terminated his or her contractone-half inch in size indicating:

with the licensee. Derogatory information does not include notification (1) the name and principal address of the licensee;

that the debtor is no longer a client. . (2) that the budget planner is licensed and regulated by the New
(c) Every contract between a licensee and a debtor shall contain avy ok State Banking Department; and

provision which states that the contract may not be assigned without the (3) that if a debtor has anil inquiries or complaints, he or she may

written consentfof_ the gebtor._ . call the Banking Department’s toll-free number, 1-800-522-3330, write to
§ 402.12 Unfair or deceptive acts or practices. . the New York State Banking Department, c/o Consumer Services Division,
No licensee shall seek to avoid compliance with this Part by any device,nne state Street, New York, New York 10004, or submit a complaint filed

subterfuge or pretense whatsoever. . electronically via the Banking Department's website at
8 402.13 Reports to be filed with the superintendent. www.banking.state.ny.us.

(@) Each licensee shall annually, on or before the first day of February, () The sign required in subdivision (a) of this section must be in the
furnish a report containing the following information and documentation, English language and in any other predominant language(s) spoken by the
which shall be certified as accurate b_y a control party: _ debtors of the licensee.

E:Il') Nurrbe;jr of clients nationwide and number of debtors in the ) the ahove information shall be conspicuously displayed in at least
preceding calenaar year;, | S __ten point bold type in the appropriate language(s) on the front page of
(2) Number of new clients nationwide and number of new debtors in every contract with every debtor.
the preceding calendar year; ) R § 402.18 Change of location.
(8) For debtors, a schedule of fees charged, including initial fee, A licensee seeking to change the location of one of its offices must give

monthly fee and specific details as to how these fees are computed,; . > . k
(23 The agre?ament utilized for debtors if it has been mogified since \_1_vrr]|ttentr_1ot|ctre1 tﬂ the superintendent at least 30 days prior to such change.
e notice shall:

tmhﬁtgg.te of application or subsequently and has not been previously sub @) state_the reaso_n(s)_ for the cha_nge; |
(b) Each licensee shall, on a quarterly basis, report to the superinten-. _(0) provide a projection of any increased expenses which may be
dent the highest daily amount of debtor funds held by the licensee fofncurred; and ) _ _ _ _
disbursement to creditors. This information shall be certified as accurate _(C) state the extent, if any, to which the licensee intends to increase fees
by a control party and shall be provided by no later than 10 business daysto its debtors as a result of the change in location. o
after the end of the preceding quarter. If the superintendent determines that there is no reasonable objection
(c) Each licensee shall, within 90 days of the close of the licensee’sto such change of location, the superintendent shall attach a rider to the
fiscal year, submit an independently audited financial statement to thelicense setting forth the change in location.
superintendent. § 402.19 Reports of arrests, convictions, etc.
§ 402.14 Changes to licensee’s fee structure. A written report shall be made to the superintendent of any arrest,
Any modification of the licensee’s fee structure for debtors shall re- indictment or conviction (including any plea bargaining agreement) of any
quire that the licensee notify the superintendent in writing of the proposedcontrol party, director, or employee of the licensee, for the violation of any
change(s) at least thirty calendar days prior to implementation. The super-law within 10 days after such arrest, indictment or conviction becomes
intendent shall review the fee structure taking into consideration the ex-known to the licensee.
penses of the operation, the financial status of the debtor(s) and such other § 402.20 Reports of misconduct.
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Every licensee shall submit a report to the superintendent immediatelycontracts with individuals (“ Debtors”) who seek to pay off their debts. The
upon the discovery of any of the events listed in Part 300 of the superintenDebtors agree to pay sums of money periodicaly to the licensed budget
dent’s regulations. Such report shall be submitted as set forth in Part 300.planner. The licensed budget planner in turn uses the money received from

§ 402.21 Books and records. the Debtors to pay the creditor(s) of the Debtors based on payment terms

(a) Every licensee shall keep its books and records in a manner whichset forth in the contracts between the licensed budget planner and the
will allow the superintendent to determine whether the licensee is comply-Debtors. Debtors pay afee to licensed budget planners for this service.

ing with article 12-C of the Banking Law. Every licensee shall preserve its Typically, Debtors who enter into such contracts with licensed budget
books and records for inspection for a minimum of six years. Specifically, planners have incurred significant amounts of consumer debt primarily
every licensee shall establish and maintain the following to be kept readilythrough credit-card financed purchases. The expansion of unsecured con-
available for review by the superintendent: _ _ sumer credit to the general public has resulted in an explosion of consumer
(1) All rejected debtor application files which shall contain all  dent. This has created situations where credit has been extended to, and
documentation relating to the applications. A list of rejected files shall be jlized by, individuals who, if not for the available credit, would have
maintained. been unable to engage in the consumer spending based on their disposable
(2) All cancelled debtor application files which shall contain all jncome. Individuals who have no funds to repay such debts may only
documentation relating to the applications. A list of cancelled files shall be possibly resolve their financial problems by either seeking out personal
maintained. ) bankruptcy or by looking to the services provided by credit counselors or
(3) A correspondence folder to contain all correspondence to and |icensed budget planners. Debtors often have little ability to satisfy their
from the Banking Department, or copies thereof. creditors without the use of a structured payment plan negotiated with the
(4) A separate file for all written debtor complaints to contain the creditors that may include some modification of the outstanding debt due
original complaint, documentation of actions taken and any related corre- to the creditor. Licensed budget planners perform an intermediary role
spondence. between the Debtors and the creditorsin negotiating a payment plan and in
(5) A current business plan which describes in detail the budgeting, insuring that periodic payments are made to the creditors.
educational and counseling services offered; the policies and procedures jqer these circumstances the individuals in debt are often in dire

governing each service including the curriculum utilized that provides the o, ovic circumstances. Consequently, they are potential targets of per-
educational and counseling services; the person(s) responsible for ad-q < or entities that may seek to take ad;/antage of them by accepting fees

ministering each such service and the training provided to employees¢;. iha promise of services or programs that may not actually eliminate the
engaged in the rendering of each such service. t

- A debt.
(b) Ledgers. Each licensee shall maintain a general ledger and such ) . ) . ) .
subsidiary ledgers as is necessary to accurately record all assets, liabili- _ The Legislature in amending various sections of Article 12-C of the
ties, net assets, income and expenses, and contingencies. Such Iedgé?‘é?w York Banking Law, which provides for the licensing and regulation
shall be posted at least monthly. As of the end of each month a trial balanc&' entities engaged in the business of budget planning, did so generally to
shall be prepared and kept readily available for inspection by Banking €Stdlish a more rigorous regulatory environment within which entities
Department personnel. licensed under New York law may engage in the business of budget
() In the event the licensee conducts business in more than one staté)@Ning. The Legislature, among other things, addressed financial and
New York debtor files are to be kept separate from the individual client €<Perience standards, contractual conditions, advertisement parameters
files of other states. Upon request, the New York client files are to be mad@nd public representations made by licensed budget planners.
readily available to the superintendent or the superintendent’s duly ap-  Notably, the amendments to Article 12-C intended to increase con-
pointed representative. sumer protections for the Debtors who contract with licensed budget
(d) In the event that books and records are maintained at a location planners include, but are not limited to: &) requiring licensed budget
that is not within the dominion and control of the licensee, the licensee planners to obtain a surety bond to be used to reimburse Debtors for
shall provide the superintendent with a written authorization to examine, paymentsthat may not have been properly distributed to their creditors, or
have access to, and retain copies of all its books and records relating to itsto reimburse fees determined by the superintendent to be improperly
budget planning business. charged or collected; b) specifying that a written contract is required
§ 402.22 Licensee’s return of unused debtor funds. between a licensee and a Debtor and that it must specify all debts and all
The licensee must demonstrate a ‘good faith effort’ to locate and creditors, disclose the fees agreed to for the services, include the com-
refund any monies to the debtor that, for whatever reason, cannot be senmencement and termination dates of the contract, disclose the settlement

to a creditor.
§ 402.23 Effective date.

termsin the event of cancellation of the contract or prepayment of the debt,
disclose the Debtor’s statutory right to rescind the contract, and set forth

The effective date of these amendments to Part 402 shall be April 7the terms under which payments are to be made by the Debtor; c) specify-

2003.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of proposed rule
making, 1.D. No. BNK-06-04-00005-P, Issue of February 11, 2004. The
emergency rule will expire June 16, 2004.

Text of emergency ruleand any required statements and analyses may
be obtained from: Christine M. Tomczak, Secretary to the Banking
Board, Banking Department, One State St., 6th FI., New York, NY 10004-
1417, (212) 709-1642, e-mail: christine.tomczak @banking.state.ny.us
Regulatory Impact Statement

1. Statutory Authority:

Section 587 of Article 12-C of the New York Banking Law, as
amended by chapter 629 of the laws of 2002, provides the statutory
authority for the superintendent to propose this rule with respect to entities
licensed under Article 12-C of the Banking Law to conduct the business of
budget planning. Provisions of chapter 629 include the enactment of
amendments to Article 12-C of the New York Banking Law and Article
28-B of the New Y ork General Business Law that relate to the business of
budget planning. Article 12-C of the New Y ork Banking Law provides for
the licensing and regulation of entities engaged in the business of budget
planning. The business of budget planning is defined in Section 455 of
Article 28-B of New York’s General Business Law.

2. Legidative Objective:

Entities that are licensed under Article 12-C of the New Y ork Banking
Law to conduct the business of budget planning are authorized to enter into

ing prohibited practices, which include prohibiting any media advertise-
ment that is false or deceptive, prohibiting the use of the title “budget
planner” or “licensed budget planner” or the term “budget planning” in any
public advertisement, business card or letterhead by any person or entity,
other than a licensee; and d) prohibiting the licensee from commingling
monies received from Debtors with funds associated with the operation of
the budget planning business.

In addition to the amendments to Article 12-C of the New Y ork Bank-
ing Law, amendments were also made to Article 28-B of the New York
General Business Law in connection with the business of budget planning.
Specifically, Section 455 of Article 28-B of the New Y ork General Busi-
ness Law requires a person or entity, wherever located, that entersinto a
contract for budget planning with an individual then resident in New Y ork
State, to first obtain alicense from the Superintendent of Banks to conduct
the business of budget planning. Such a license is obtained pursuant to
Article 12-C of the New York Banking Law. Because of the requirement
that out-of-state entities that contract with New Y ork residents for budget
planning services be licensed under the Banking Law, New Y ork residents
who partake of the budget planning services offered by the out-of-state
entities will also be afforded the consumer protections that have been put
in place under Article 12-C of the Banking Law.

The proposed New Part 402 sets forth a comprehensive framework for
the regulation of entities licensed under Article 12-C of the New York
Banking to conduct the business of budget planning. New Part 402 was
drafted in furtherance of the public policy objectives that the Legislature
sought to advance in enacting the amendments to Article 12-C of the New
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York Banking Law and Article 28-B of New York’s General Business
Law.

3. Needs and Benefits:

Proposed New Part 402 is needed to enable the Banking Department to
carry out its existing supervisory and regulatory responsibilities with re-
spect to entities licensed under Article 12-C of New York’s Banking Law
to conduct the business of budget planning. In response to the recent
legidation in this area, the rule facilitates the stricter regulation of budget
planning activities to provide more consumer protections for the clients of
licensed budget planners. Notably, in this regard, Section 455 of Article
28-B of New York's General Business Law was recently amended to
require the licensing of out-of-state entities that enter into budget planning
contractswith New Y ork residents. Since the out-of-state entities that enter
into budget planning contracts with New Y ork residents are now subject to
the same licensing requirements as the in-state entities that enter into
similar contracts, the reporting/disclosure, recordkeeping and compliance
reguirements that make up New Part 402 will also apply to these entities.
Having regulatory standards now applicable to the in-state as well as the
out-of -state entities in budget planning contracts with New Y ork residents,
will provide theincreased consumer protections envisioned by the Legisla-
ture otherwise not previously afforded to New York residents, party to
budget planning contracts with the out-of-state entities.

Budget Planning isaregulated financial servicein this state. Therefore,
it is the obligation of the Superintendent of Banks, as the State financia
regulator, to establish arule as proposed in accordance with the legislative
intent to protect vulnerable consumers from entities that may operate
without the necessary business standards required to appropriately provide
budget planning services.

While the proposed rule is primarily needed because its provisions
provide for the greater consumer protections envisioned by the Legislature
with respect to the business of budget planning, the ruleis also needed in
the form proposed because it sets forth more effectively, the regulatory
requirements and standards of operation for New York licensed budget
planners. Specifically, certain reporting/disclosure, recordkeeping and
compliance requirements that make up new Part 402 are currently imposed
on licensed budget planners under the following: a) Article 12-C or other
provisions of New York’s Banking Law and General Business Law; b)
current Superintendent’ s regulations; or ¢) as administrative requirements
of the Banking Department. However, to the extent that certain require-
ments are mandated elsewhere, they have been purposefully brought to-
gether under the proposed new Part 402, along with the necessary new
requirements resulting from the recent legislative amendments. This was
done to enable licensed budget planners to understand, in a clear and
concise way, the scope of the activities that they are permitted to partake
in, as well as those activities that are prohibited, in addition to the report-
ing/disclosure, recordkeeping and other compliance requirements that they
must adhere to.

It is the Banking Department’s belief that the rule as proposed is
necessary to eliminate any confusion that licensed budget planners may
have with respect to the regulatory framework within which they must
conduct their business. Notably, the rule has been updated to provide
clarity in that it sets forth definitions as well as all of the new reporting/
disclosure, recordkeeping and compliance requirements that are reflective
of the increased consumer protections afforded to clients of budget plan-
ners based on recently enacted legislation intended for that purpose. At the
same time, the proposed rule is reflective of reporting/disclosure, record-
keeping and other requirements currently followed by licensed budget
planners.

4. Costs:

(a) Coststo State Government:

None.

Any and all additional examination costs that may be incurred by the
Banking Department as a result of the requirement to regulate and super-
vise out-of -state persons or entities newly licensed in New Y ork to conduct
the business of budget planning will be borne by the licensees.

(b) Coststo Local Government:

None.

(c) Coststo Regulated Entities:

Reporting/Disclosure and Recordkeeping

The proposed rule contains certain recordkeeping and reporting/disclo-
sure requirements not currently required of licensed budget planners either
under New York's Banking Law, the Superintendent’s regulations, or
administratively by the Banking Department. It is anticipated that costs
will be incurred by the regulated entities to comply with the new require-
ments, but that the costs will be minimal. In particular, most of the infor-
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mation newly required by the proposed rule to be maintained and reported
is of the type likely to already be maintained by the licensees for their
management and operational purposes. For example, for examination and
supervisory purposes, the proposed rule requires that licensees maintain
genera ledgers, subsidiary ledgers, and individual client files. In addition,
the rule requires licensees to report certain information regarding changes
in fee structure, and the number of New York clients, and the amount of
client funds held by the licensee for disbursement to creditors. These types
of records and information are fundamental to the operation of a budget
planning business. As such, they should be readily available for reporting/
disclosure as required by proposed new Part 402. The annual cost of
continued compliance should aso be minimal for the same reason.

Budgeting, Educational and Counseling Services

The proposed rule requires licensed entities to provide adequate
budgeting, educational and counseling services directly to their clients,
consistent with the purposes of Article 12-C of the New York Banking
Law. It is anticipated that there will be minimal, if any new costs to the
current licensed budget planners to provide these services. Specificaly,
most, if not al of the current New Y ork State licensed budget planners are
aready presumed to be providing some type of educational services to
their clients, since they are Type B not-for-profit corporations formed for
an educational purpose under New York’s Not-for-Profit Corporation
Law.

Recent information obtained from the current licensees indicates that
all but two of the licensees aready provide some educational counseling to
consumers. The licensees that do not provide educational counseling indi-
cated that it could cost them up to approximately $1,000 to provide educa-
tional pamphlets for clients. It is possible, however, that the current licen-
sees may incur some additional costs to perhaps reorganize or make
additional plansto providethelevel of budgeting, educational and counsel-
ing services required by thisrule, in the event that such services currently
offered by the licensees do not satisfy the requirement.

For entities that will be newly licensed under Article 12-C of the New
York Banking Law to conduct the business of budget planning, it is
possible that they will incur some costs to comply with this requirement.
This may be particularly true for the out-of-state entities seeking New
Y ork budget planning licenses, if in the course of their current businesses,
they do not provide the budgeting, educational and counseling services
referred to above. However, since the Banking Department has no way of
knowing for certain how many such out-of-state entities will seek and
obtain budget planning licenses under Article 12-C, much lessthe extent to
which any such entities currently have budgeting, educational and counsel-
ing services in place, it is impossible to estimate the costs that may be
incurred in this area.

Establishment of Toll Free Number or “Collect” Calling Number

The proposed rule requires licensed budget planners to establish either
a toll free number or a phone number that may be called on a “collect”
basis. This requirement was put in place to facilitate the ease with which
clients who are in budget planning contracts with licensees may make
inquiries of, or complaints to, the licensee. With respect to the current
licensees, they reported that prior to the recent amendments to the budget
planning laws and the proposal of thisrule, they already had in place atoll
free number system for client calls. Therefore, there should be no new
costs to the current licensed budget plannersin this respect.

The Banking Department is unable to estimate what the cost will be for
future licensees to comply with this requirement for the following reasons.
First, as the Banking Department understands the billing arrangements for
the establishment of toll free numbers, rates to establish such are negotia-
ble based upon, among other things, the particular service provider, and the
services that a company may already obtain with the provider. Second, the
cost per minute for such acall is negotiable aswell. Finally, the volume of
calls made either to atoll free number or on a*“collect” basisto aparticular
licensee is not certain. Therefore, based on factors that are unknown, it is
not possible to develop an estimate of the costs for such calling arrange-
ments.

(d) Costs to the Banking Department for Implementation and Contin-
ued Administration of the Rule: Since out-of-state persons or entities that
enter into contracts with New Y ork residents for budget planning services
will now have to be licensed under Article 12-C of New York’s Banking
Law, the Banking Department may incur certain initiadl administrative
costs with respect to the processing of applications, and the providing of
regulatory services by Banking Department staff for these newly licensed
entities. It is not possible to estimate these costs at this time since the
Banking Department is not certain of the number of such new licensees.

5. Local Government Mandates:
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The proposed rule imposes no burdens on local governments.

6. Paperwork:

Under the proposed rule, licensed budget planners will have to comply
with existing reporting/disclosure and recordkeeping requirementsin addi-
tion to newly established reporting/disclosure and recordkeeping require-
ments. The newly established requirementsinclude providing to the Super-
intendent the following, as described in the proposed rule: &) a business
plan that details the budgeting, educational, counseling services to be
offered to clients; b) documentation demonstrating that at a minimum one
required individual in the employ of the licensee has at |least one year of
experience in financia services, or arelated field that is applicable to the
business of budget planning, and notification of changes with respect to the
person meeting such qualifications; c) a copy of the deposit agreement
with respect to assets on deposit in lieu of obtaining a bond; d) notice of
changesin by-laws or certificates of incorporation; €) the number of clients
nationwide and the number of new clients nationwide, both to be given on
an annua basis; f) the highest daily amount of debtor funds held by the
licensee for disbursement to creditors for the licensees New Y ork budget
planning business, to be given quarterly; g) changes to the licensees fee
structure; h) a written report of any arrest or conviction of any individual
who possesses, directly or indirectly, the power to direct or cause the
direction of the management and policies of the licensee; and i) alist of
states in which they conduct the business of budget planning and the name
and address of the applicable regulator for those states.

In addition, a new requirement in the proposed rule mandates that
licensed budget planners furnish certain information to the clients of their
New York budget planning businesses, including quarterly statements of
account. Licensed budget planners who choose to keep assets on deposit in
lieu of obtaining a surety bond, are also required to file a certificate with
their depository prior to the release of, or substitution of, any pledged asset
on deposit specifying the details of assets being deposited or withdrawn.

With respect to recordkeeping, the newly established requirements
under the proposed rule mandate that licensed budget planners maintain
certain records for review by the Superintendent including the following:
a) rejected application files; b) cancelled client application files; c) genera
and subsidiary ledgers; d) monthly trial balances; and €) separate client
files for the New Y ork budget planning business.

The addition of new reporting/disclosure recordkeeping and compli-
ance requirements set forth in the rule will enable the Banking Department
to provide the necessary supervisory oversight of the licensees in further-
ance of the legislative objective to provide more consumer protections for
clients of licensed budget planners.

7. Duplication:

The proposed New Part 402 repeals the existing regulation at the State
level with respect to licensed budget planners and adds a new regulation at
the State level with respect to licensed budget planners. As is more fully
explained in the Needs and Benefits discussion contained herein, New Part
402 repedls the existing regulation at the State level and adds a new
regul ation because the rule was needed in the form proposed because it sets
forth, in one place, in a clear and concise way, the scope of the activities
that budget planners are permitted to partake in, as well as those activities
that are prohibited, in addition to the reporting/disclosure, recordkeeping
and other compliance requirements that they must adhere to. The Banking
Department believesthat thiswill eliminate confusion that licensed budget
planners may have with respect to the regulatory framework within which
they must conduct their business.

8. Alternatives:

(a) Proposal —During the drafting of the proposed rule, the Banking
Department asked the law firm of Traiger & Hinckley LLP to comment on
the proposal. The firm represents and advises budget planners. The draft
proposal was also shared for comment with Budget & Credit Counseling
Services, Inc., an entity licensed under the New York Banking Law to
conduct the business of budget planning. Representatives from both con-
cernswere generally pleased with the proposal. To the extent that they had
afew comments or suggestions, some of which sought clarity with respect
to certain aspects of the rulemaking, the Banking Department carefully
reviewed the comments and considered the suggestions. Where appropri-
ate, the Banking Department made changes to the proposal to address the
suggestions and comments.

The Banking Department recently received comments from Paul
Kaplan, counsel to Cambridge/Brighton Budget Planning Corp. (“Cam-
bridge”), which is currently licensed in New Y ork to conduct the business
of budget planning. In the context of theway in which Cambridge conducts
its business of budget planning, the comments focused on the following: &)
the requirement that a licensee include in its contracts with its debtor

clients a pro forma statement of the total fees to be charged to the debtor
clients, as set forth in Section 584-a of the Banking Law; b) the prohibition
against a licensee paying any bonus or other consideration to any person
for the referral of a debtor to its business, as mandated in Banking Law
Section 584-b; and c) New Part 402's requirement that every contract
between alicensee and adebtor client be limited to a payment period not to
exceed 60 months. Cambridge has certain concerns regarding its ability to
comply with these requirements set forth in the newly enacted law and the
proposed rule. Cambridge has asked the Banking Department to consider
making changesto rulein order to resolve theissues. The Banking Depart-
ment is reviewing and considering the comments and suggestions made by
Cambridge.

Aswas previously discussed in the Legisative Objective section con-
tained herein, the recent amendments to Article 12-C of New York's
Banking Law include the requirement that New Y ork State licensed budget
planners obtain a surety bond, or in lieu of such bond, place certain assets
on deposit to be used to reimburse their New York resident clients in
contract with them for budget planning services, should payments not be
properly distributed to their creditors. Additionally, the bond or assets on
deposit may be used to reimburse fees determined by the superintendent to
be improperly charged or collected. The requirement under the law to
obtain a bond, or in the aternative, to place assets on deposit has been
restated in the proposed rule. The Banking Department has been informed
by afew licensees and some prospective licensees that the number of years
that they have been in the budget planning business and their willingnessto
put up personal guarantees have presented issuesin obtaining a bond from
the bonding companies. While these issues exist, the requirement to obtain
the bond, or place assets on deposit, isnot imposed by therule, but rather is
a statutory requirement.

(b) Do not propose the rule.

If this alternative were considered, failure to propose the rule would
mean that the newly proposed reporting, recordkeeping/disclosure and
other compliance requirements set forth therein would be non-existent or
unclear. From a regulatory and supervisory perspective, it would be irre-
sponsible for the Superintendent of Banks, as the State financial regulator
todothis. Thisistrue, particularly since, the new reporting, recordkeeping/
disclosure and other compliance requirements in the proposal were pur-
posefully formulated in furtherance of the legidative intent to provide
increased consumer protection for the clients of licensed budget planners,
as reflected in recent amendments to the budget planning laws.

Additionally, if this rule is not proposed, the ability to provide a
comprehensive framework to enable licensed budget planners to under-
stand, in a clear and concise way, the scope of the activities that they are
permitted to partakein, aswell asthose that are prohibited in addition to all
of the reporting/disclosure, recordkeeping and other compliance require-
ments that they must adhere to, would not be realized.

9. Federal Standards:

None.

10. Compliance Schedule:

As was explained in the section on Costs to Regulated Entities con-
tained herein, most of the information newly required by the proposed rule
to be maintained and reported/disclosed is of the type likely to be aready
maintained by licensed budget planners for management and operationa
purposes. As such, the Banking Department anticipates that the current
licensees will be able to come into compliance with these newly imposed
requirements within the time frames required by the rule.

With regard to the establishment of a toll free, or a “collect” calling
number, the Banking Department’s outreach to current licensees has re-
vealed that prior to the recent amendments to the budget planning laws and
the proposal of this rule, they aready had in place a toll free number
system for client calls. The Banking Department does not anticipate that
newly licensed entities coming into compliance with this requirement
would take more than a day or two in order to arrange for the required
telephone systems.

With respect to the requirement that licensed budget planners provide
adequate budgeting, educational and counseling services to their clients,
most, if not al of the current licensees already provide some type of
educational services to their clients, as Type B not-for-profit corporations
formed for an educational purpose under New Y ork’s Not-for-Profit Cor-
poration Law. Recent information obtained from the current licensees
indicatesthat all but two of the licensees already provide some educational
counseling to consumers. The licensees that do not currently provide
budgeting, educational and counseling serviceswould need to do so. In this
regard, it is possible that the current licensees may need a short period of
time to perhaps reorganize or make some additional plans to provide the
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level of budgeting, educational and counseling services required by this
rule, in the event that the services they currently offer in this area do not
satisfy the requirement. It is possible that the same may hold true for
budget planners from out-of-state who may become licensed in New Y ork
to conduct the business of budget planning, presuming that they currently
offer some form of budgeting, educational and counseling services.

In the case of entities newly licensed in New York to conduct the
business of budget planning and out-of-state entities now under the re-
quirement to obtain a New Y ork budget planning license that do not offer
any budgeting, educational or counseling services, it may take several
weeks to plan for, design programs, and train personnel to provide the
budgeting, educational and counseling services required by the rule.
Regulatory Flexibility Analysis

Therule affects entities that are licensed under Article 12-C of the New
York Banking Law to conduct the business of budget planning. Section
579 of Article 12-C requires entities that conduct the business of budget
planning to be Type B not-for-profit corporations under the New Y ork
Not-for-Profit Corporation Law. Under New Y ork’ s Not-for-Profit Corpo-
ration Law, there can be no ownership interest in Type B not-for-profit
corporations. Accordingly, there can be no ownership interest in budget
planners licensed in New York. However, al of the budget planners
currently licensed under Article 12-C of the New Y ork Banking Law have
less than 100 employees.

Prior to the enactment of recent amendments to Article 12-C of the
New York Banking Law and Article 28-B of the New York Genera
Business Law relating to the business of budget planning, members of the
Banking Department had a number of conversations with budget planning
industry representatives regarding changes to the State's budget planning
laws. In particular, in January 2002, a meeting was held with representa-
tives of the New Y ork State Association of Licensed Budget Planners (the
“Association”), whose members represent New Y ork State licensed budget
planners. At the meeting, issues regarding the business of budget planning
in New York State and el sewhere were discussed, including a proposal to
amend New Y ork’s budget planning laws to require the licensing, in New
Y ork, of out-of-state entities that enter into budget planning contracts with
New Y ork residents. The Association wasin favor of such licensing of out-
of-state entities. By doing so, al entities that entered into budget planning
contracts with New York residents, regardless of the entities location,
would be subject to New York’s regulatory and supervisory standards
designed to provide consumer protections for New Y ork residents, party to
budget planning contracts. Absent a licensing requirement for the out-of-
state entities, New Y ork residents contracting with such entities for budget
planning services would continue to do so without the benefits of regula-
tory oversight.

Ultimately, when the Legislature enacted the recent amendments to
Article 12-C of the New York Banking Law and Article 28-B of the New
York General Business Law, it established a more rigorous regulatory
environment within which entities licensed under New Y ork law were to
engage in the business of budget planning. This was done in order to
provide for increased consumer protection. The amendments included the
requirement that out-of-state entities in contract with New Y ork residents
for budget planning services be licensed in New York. In addition, laws
were put in place that addressed, among other things, financial and experi-
ence standards of certain employees of budget planners, contractua terms
and conditions, advertising parameters and public representations made by
license budget planners.

In response to the legidlation, the rule was drafted to facilitate the
stricter regulation of budget planning activitiesin furtherance of the legis-
lative objective to provide more consumer protections for New York
residents in contract for budget planning services with licensees. During
the drafting of the rule, the Banking Department asked the law firm of
Traeger and Hinckley LLP to comment on the proposed rule. The firm
represents and advises budget planners. The proposed rule was also shared
for comment with Budget & Credit Counseling Services, Inc., and entity
currently licensed in New York to conduct the business of budget plan-
ning. Representatives from both concerns were generally pleased with the
proposed rule. To the extent that they had afew comments or suggestions,
some of which sought clarity with respect to certain aspects of the
rulemaking, the Banking Department carefully reviewed the comments
and considered the suggestions. Where appropriate, the Banking Depart-
ment made changes to the proposal to address the suggestions and com-
ments.

Based on the aforementioned policy dialogue that the Banking Depart-
ment has had with the industry representatives during the legisative and
proposed rulemaking process, it is not apparent, thus far, that the rule will
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impose any appreciable or substantial adverse economic impact on entities
licensed under New Y ork law to conduct the business of budget planning.
Rural Area Flexibility Analysis

A Rural AreaFlexibility analysisisnot submitted because the rule does
not result in any hardship to aregulated party in arural area. Specificaly,
the rule contains certain reporting, recordkeeping and compliance require-
ments currently imposed on licensed budget planners, as well as new
reporting, recordkeeping and compliance requirements related to recent
legidation in this area enacted in response to the need for increased
consumer protection for the clients of licensed budget planners. However,
there is nothing about the character and nature of the rules requirements
that would make it difficult for, or prevent, licensed budget planners from
complying with the rule based on a particular office location. Therefore, it
is unlikely that the rule would cause regulated parties to seek flexibility
with respect to any part, or parts thereof, even if the regulated parties were
located in adesignated rural area as defined in New Y ork State Executive
Law Section 481(7).

To the extent that the rule, if adopted, may have any impact on rural
areas, it has the ability to provide increased consumer protection to re-
sidents in rural areas who enter into contracts with licensees for budget
planning services.

Job Impact Statement

The purpose of Article 12-C of the New York Banking Law, which
provides for the licensing and regulation of persons or entities engaged in
the business of budget planning, is to ensure that budget planners operate
in accordance with rigorous standards. Recent amendmentsto Article 12-C
of New York's Banking Law and Article 28-B of New York's General
Business Law were adopted in connection with the business of budget
planning to increase consumer protections for the clients of licensed
budget planners.

In particular, Section 455 of Article 28-B of the New York Genera
Business Law was recently amended in connection with budget planning
in New York State. It now requires a person or entity, wherever located, to
first obtain alicense from the Superintendent of Banks before entering into
contracts for budget planning with individuals then resident in New Y ork
State. Such alicense is obtained pursuant to Article 12-C of the New Y ork
Banking Law. Out-of-state entities that obtain licenses in New York to
conduct the business of budget planning will also have to comply with the
reporting/disclosure, recordkeeping and compliance requirements set forth
intherule.

It is possible that new jobs will be created in New York State if the
newly licensed out-of-state budget planners decide to establish office
locations in the State in order to conduct their New Y ork budget planning
business. In particular, it is possible that personswill be newly employed at
the New Y ork locations of these licensed entities to perform tasks neces-
sary to comply with the reporting/disclosure, recordkeeping and compli-
ance requirements under the proposed regulation.

Department of Correctional
Services

NOTICE OF ADOPTION

Marriages During Confinement
I.D. No. COR-04-04-00006-A
Filing No. 328

Filing date: March 23, 2004
Effective date: April 7, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 711.3 of Title 7 NYCRR.
Statutory authority: Correction Law, section 112

Subject: Marriages during confinement.

Purpose: To change thetitle of the central office official to be notified.
Text or summary was published in the notice of proposed rule making,
I.D. No. COR-04-04-00006-P, Issue of January 28, 2004.

Final rule as compared with last published rule: No changes.
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Text of rule and any required statements and analyses may be
obtained from: Anthony J. Annucci, Deputy Commissioner and Counsel,
Department of Correctional Services, Bldg. 2, State Campus, Albany, NY
12226-2050, (518) 457-4951

Assessment of Public Comment

The agency received no public comment.

Education Department

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

L ocal Gover nment Records M anagement
|.D. No. EDU-14-04-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of sections 185.5 and 185.12 of Title 8
NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided) and
Arts and Cultural Affairs Law, section 57.25(2)

Subject: Local government records management.

Purpose: To make necessary changes and additions in order to update
Records Retention and Disposition Schedule ED-1.

Substance of proposed rule (Full text is not posted on a State website):
The State Education Department proposes to amend sections 185.5 and
185.12 of the Regulations of the Commissioner of Education, effective
July 15, 2004, to revise and update Records Retention and Disposition
Schedule ED-1 (8 NYCRR, section 185.12 - Appendix ).

Text of proposed rule and any required statements and analyses may
be obtained from: Mary Gammon, Legal Assistant, Office of Counsdl,
Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-
gal @mail.nysed.gov

Data, views or arguments may be submitted to: Carole Huxley, Deputy
Commissioner, Education Department, Cultural Education Center, Rm.
10A33, Albany, NY 474-5976, e-mail: chuxley@mail.nysed.gov

Public comment will be received until: 60 days after publication of this
notice.

Regulatory |mpact Statement

STATUTORY AUTHORITY:

General rule making authority for the Board of Regents and the Com-
missioner of Education is granted by section 207 of the Education Law.
Article 57-A of the Artsand Cultural Affairs Law providesfor the system-
atic management of local government records. Arts and Cultural Affairs
Law section 57.25(2) covers the retention and legal disposition of local
government records and further authorizes the Commissioner of Education
to adopt local government records retention and disposition schedules by
regulation.

LEGISLATIVE OBJECTIVES:

The proposed amendment carries out the intent of the statutes by
updating Records Retention and Disposition Schedule ED-1 by issuing
amendments to sections 185.5(a)(3) and 185.12.

NEEDS AND BENEFITS:

The proposed amendment is needed to issue amendments to Records
Retention and Disposition Schedule ED-1, thus providing school districts,
boards of cooperative educational services, teacher resource and computer
training centers, and county vocational education and extension boards
with means to dispose of records not listed on the existing schedule, to
maintain voluminous records for no longer than the records are needed,
and to make the schedule easier to understand.

The proposed amendment has been recommended by the State Educa-
tion Department after consultation with and review by the New Y ork State
Local Government Records Advisory Council. Schedule ED-1 has been
substantially revised sinceit waslast issued in 1997. The revised Schedule
ED-1 contains 105 new items and 163 substantially revised items. Work-
ing closely with other SED staff and receiving valuable input from local
governments, State Archives staff added and revised items based on re-
quirements of the No Child Left Behind Act. For the first time, recordsin

certain automated systems used in many local governments are now cov-
ered by these schedules. Indices were updated to cover al new and revised
items on the Schedule.

COSTS:

(a) Coststo the State: none, other than those inherent in Article 57-A of
the Arts and Cultural Affairs Law.

(b) Costs to local governments. None. The proposed amendments to
the Records Retention and Disposition Schedule ED-1 will, in fact, reduce
record keeping costs by school districts, boards of cooperative educational
services, teacher resource and computer training centers, and county voca
tional education and extension boards by providing legal minimum reten-
tion periods for certain series of records not listed on the existing version
of this schedule. More specifically, 105 new items and 163 substantially
revised items will be included on the proposed amendment to Records
Retention and Disposition Schedule ED-1.

(c) Coststo private, regulated parties: none.

(d) Costs to agency for implementation and continued administration
of the rule: none, other than those inherent in Article 57-A of the Arts and
Cultural Affairs Law.

LOCAL GOVERNMENT MANDATES:

The proposed amendments of sections 185.5(a)(3) and 185.12 update
Records Retention and Disposition Schedule ED-1, which contains legal
minimum retention periodsfor al series of records held by school districts,
boards of cooperative educational services, teacher resource and computer
training centers, and county vocational education and extension boards for
which this schedule is intended. These minimum legal retention periods
reflect legal, fiscal, administrative, historical and other research needs for
records in their custody. While each of these retention periods could be
interpreted as a mandate, state law would require permanent retention of
all records, valueless as well as important, of these local governments if
these legal minimum retention periods were not established and contained
in this schedule.

PAPERWORK:

The proposed amendment will reduce paperwork because the revisions
to Records Retention and Disposition Schedule ED-1 will reduce the
volume of valueless records that school districts, boards of cooperative
educational services, teacher resource and computer training centers, and
county vocational education and extension boards are required to maintain.

DUPLICATION:

The proposed amendment duplicates no existing State or Federal re-
quirements for local government records.

ALTERNATIVES:

There are no significant aternatives and none were considered.

FEDERAL STANDARDS:

The proposed amendment is promulgated pursuant to the specific re-
quirements of Article 57-A of the Arts and Cultural Affairs Law. The
Federal government hasissued no records retention and disposition sched-
ules specifically intended for use by local governments of the State.

COMPLIANCE SCHEDULE:

It is anticipated that local governments will be able to immediately
comply with the proposed amendment upon its effective date.
Regulatory Flexibility Analysis

(a) Small Businesses:

The proposed amendment relates solely to local government records
management and does not impose any reporting, recordkeeping or other
compliance requirements on small businesses, nor will it impose any
adverse economic impact on them. Because it is evident from the nature of
the proposed amendment that it will not affect small businesses, no further
steps were needed to ascertain that fact and none were taken. Accordingly,
aregulatory flexibility analysisfor small businessesis not required and one
was not prepared.

(b) Local Government:

EFFECT OF RULE:

The proposed amendment will affect all school districts, boards of
cooperative educational services, teacher resource and computer training
centers, and county vocational education and extension boards that use
Records Retention and Disposition Schedule ED-1.

COMPLIANCE REQUIREMENTS:

The proposed amendment requires al local governments affected by
Records Retention and Disposition Schedule ED-1 to maintain any records
listed therein for stated minimum legal retention periods. This compliance
requirement is already in place and affected local governments currently
arerequired to follow the 1997 edition of the same retention schedule. The
proposed amendment merely provides an updated and more comprehen-
sive retention schedule for their use.
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PROFESSIONAL SERVICES:

The proposed amendment proposes no additiona professional service
requirements on local governments, other than those already required by
law.

COMPLIANCE COSTS:

The proposed amendment will not impose any compliance costs on
local governments other than those inherent in Article 57-A of the Artsand
Cultural Affairs Law. The proposed amendments to Records Retention and
Disposition Schedule ED-1 will in fact reduce record keeping costs to all
school districts, boards of cooperative educational services, teacher re-
source and computer training centers, and county vocational education and
extension boards by providing legal minimum retention periodsfor certain
series of records not listed on the existing version of this schedule. More
specifically, 105 new items and 163 substantially revised items will be
included on the proposed amendment to Records Retention and Disposi-
tion Schedule ED-1.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendments to Records Retention and Disposition
Schedule ED-1, more so than the present edition, specifically cover
records contained in some automated systems maintained by local govern-
ments, thus facilitating local governments in identifying and disposing of
valueless records contained in and produced by these automated systems.
In addition, the Department is now able to provide copies of Schedule ED-
1 tolocal governments, for their convenience, in electronic aswell as paper
format. Economic feasibility is addressed under the Compliance Costs
section set forth above.

MINIMIZING ADVERSE IMPACT:

The proposed amendment will have no adverse impact on school dis-
tricts, boards of cooperative educational services, teacher resource and
computer training centers, and county vocational education and extension
boards in rura areas or elsewhere in New York State. The proposed
amendment will reduce the volume of records that affected local govern-
ments are required to maintain and permit the destruction of valueless
records.

LOCAL GOVERNMENT PARTICIPATION:

New and revised items contained in Records Retention and Disposition
Schedule ED-1, revised by the proposed amendment, were reviewed in
draft by representatives of local governments across the state, including a
number of persons from rural areas. Their comments were taken into
account in production of the final regulation. In addition, New Y ork State
Education Department personnel visited selected local governments, in-
cluding some located in rural areas, to conduct analytical research neces-
sary for the schedule to be produced. In addition, the Local Government
Records Advisory Council, established by State law to advise the Commis-
sioner of Education in records management matters, reviewed and ap-
proved the schedule prior to its finalization. In addition, counsels’ offices
of State agencies reviewed sections of the schedule containing new and
revised items and considered their potential impact in reviewing those
sections.

Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment will apply to all school districts, boards of
cooperative educationa services, teacher resource and computer training
centers, and county vocational education and extension boards in New
York State, including those located in the 44 rural counties with less than
200,000 inhabitants, or located in the urban counties with a population
density of 150 per square mile or less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS AND PROFESSIONAL SERVICES:

The proposed amendment requires all local governments affected by
Records Retention and Disposition Schedule ED-1 to maintain any records
listed therein for stated minimum legal retention periods. This compliance
requirement is aready in place and affected local governments currently
arerequired to follow the 1997 edition of the same retention schedule. The
proposed amendment merely provides an updated and more comprehen-
sive retention schedule for their use. The proposed amendment proposes
no additional professional service requirements on local governments,
other than those already required by law.

COMPLIANCE COSTS:

The proposed amendment will not impose any compliance costs on
local governments other than those inherent in Article 57-A of the Artsand
Cultural Affairs Law. The proposed amendments to Records Retention and
Disposition Schedule ED-1 will in fact reduce recordkeeping costs to all
school districts, boards of cooperative educational services, teacher re-
source and computer training centers, and county vocational education and
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extension boards by providing legal minimum retention periodsfor certain
series of valueless records not listed on the existing version of this sched-
ule. More specifically, 105 new items and 163 substantially revised items
will be included on the proposed amendment to Records Retention and
Disposition Schedule ED-1.

MINIMIZING ADVERSE IMPACT:

The proposed amendment will have no adverse impact on school dis-
tricts, boards of cooperative educational services, teacher resource and
computer training centers, and county vocational education and extension
boards in rura areas or elsewhere in New York State. The proposed
amendment will reduce the volume of records that affected local govern-
ments are required to maintain and permit the destruction of valueless
records.

RURAL AREA PARTICIPATION:

New and revised items contained in Records Retention and Disposition
Schedule ED-1, revised by the proposed amendment, were reviewed in
draft by representatives of local governments across the state, including a
number of persons from rural areas. Their comments were taken into
account in production of the final regulation. In addition, New Y ork State
Education Department personnel visited selected local governments, in-
cluding some located in rural areas, to conduct analytical research neces-
sary for the schedule to be produced. In addition, the Local Government
Records Advisory Council, established by State law to advise the Commis-
sioner of Education in records management matters, and which includes
members from rural areas, reviewed and approved the schedule prior to its
finalization. In addition, counsels’ offices of State agencies reviewed sec-
tions of the schedule containing new and revised items and considered
potential impact on rural areas in reviewing those sections.

Job Impact Statement

The proposed amendment relates solely to local government records man-
agement and will not have a substantial adverse impact on jobs or employ-
ment opportunities. Because it is evident from the nature of the proposed
amendment that it will have no impact on jobs or employment opportuni-
ties, no further measures were needed to ascertain that fact and none were
taken. Accordingly, ajob impact statement is not required and one has not
been prepared.

Department of Environmental
Conservation

EMERGENCY
RULE MAKING

Emission Standards for Motor Vehicles and Motor Vehicle
Engines

1.D. No. ENV-14-04-00003-E

Filing No. 324

Filing date: March 22, 2004

Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 200.9, 218-4.1 and 218-4.2 of
Title6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 71-2103 and 71-
2105

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: New York first
adopted the California Low Emission Vehicle (LEV) program in 1990
pursuant to the provisions of section 177 of the Clean Air Act (42 USC
7507) (CAA), and has maintained the program since that time. The LEV
program results in significant emission reduction benefits as compared to
its Federal counterpart, and those reductions are an integral part of New
York's State Implementation Plan (SIP). Failure to maintain the program
would result in a need to find and implement additional emission control
programs which would produce similar or greater levels of emissions
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reductions. New Y ork has already implemented controls on a broad array
of emissions sources, and further reductions of a magnitude similar to that
available from the LEV program would be difficult and costly to imple-
ment.

New York is in nonattainment of Federal health based air quality
standards for ozone. Consequently the State has implemented awide range
of emissions control programs to reduce emissions of ozone precursors to
provide healthy air for our citizens. In addition, the US Environmental
Protection Agency (EPA) oversees and enforces the provisions of the
State's SIP. Failure to implement a program included in the State's ap-
proved SIP can result in Federal enforcement actions that can include
implementation of onerous offset provisions for new stationary sources,
and withholding of Federal highway funds. The potential impact of such
sanctions could be as much as $3 billion per year, over the next five years.

The CAA specifies that states adopting the California motor vehicle
emissions control program must, among other requirements, maintain the
program as identical to California’s so as not to create a “third car,” and
must provide two years of lead time to manufacturers. Since Californiahas
modified the zero emission vehicle sales mandate, it is incumbent upon
New York to also adopt those changes before the commencement of the
next model year or be at risk of violating the CAA provisions for identical-
ity and lead time. Such a condition could seriously impair implementation
of the ZEV sales mandate New York. This would result in health and
welfare effects on New Yorkers as a result of increased emissions from
automobiles, and from the potential sanctions for failure to implement the
approved SIP provisions.

It is necessary for the preservation of the health and general welfare
that this amendment be adopted on an emergency basis as authorized by
section 202(6) of the State Administrative Procedures Act, effectiveimme-
diately upon filing with the Department of State.

Subject: Emission standards for motor vehicles and motor vehicle en-
gines.

Purpose: To incorporate modifications that California has made to its
vehicle emission control program relating to the ZEV mandate to reduce
emissions in New York State and revise New York's ZEV dternative
compliance plan provisions.

Text of emergency rule: (Section 200.1 through 200.8 remains un-
changed)

Section 200.9, Table 1 is amended to read as follows:

218-1.2(d) Clean Air Act 42 U.S.C. Section 7543 (1988) as amended >
by Public Law 101-549 (1990)
Clean Air Act 42 U.S.C. Section 7507 (1988) as amended *x
by Public Law 101-549 (1990)
218-1.2(¢) California Health and Safety Code, Section 39003 (2000) i
* kK
218-1.2(j) California Vehicle Code, Section 165 (2000) **
*kk
218-1.2(k) California Code of Regulations, Title 13, Section *x
1900(b)(3) (12-22-99) *rk
218-1.2(v) California Code of Regulations, Title 13, Section 1961 (5- i
30-01) el
California Code of Regulations, Title 13, Section *x
1961(a)(8)(B) (12-07-01) and (5-24-02) *kk
++
California Code of Regulations, Title 13, Section 1961(d) *x
(12-07-01) and (5-24-02) *kk
++
218-1.2(w) California Code of Regulations, Title 13, Section 1960.1 *x
(12-07-01) and (5-24-02) *kk
++
California Code of Regulations, Title 13, Section 1961 (5- i
30-01) ki
California Code of Regulations, Title 13, Section *x
1961(a)(8)(B) (12-07-01) and (5-24-02) *kk
++
California Code of Regulations, Title 13, Section 1961(d) *x
(12-07-01) and (5-24-02) L
++
California Code of Regulations, Title 13, Section 1962 *x
[(12-07-01) and (5-24-02)] (12-19-03) e 2
++
218-1.2(x) California Code of Regulations, Title 13, Section 1905 (7- *x
3-96) *kk
218-1.2(ad) California Code of Regulations, Title 13, Section 1960.5 i
(9-30-91) i
218-1.2(ai) California Code of Regulations, Title 13, Section 1960.1 *x
(12-07-01) and (5-24-02) *Hk
++
218.-1.2(al) 40 CFR Section 86.1827-01 (July 1, 2000) *

218-1.2(aq)

218-1.2(at)

218-1.2(au)

218-2.1(a)

218-2.1(a)
218-2.1(b)(5)

218-2.1(b)(8)
218-2.1(d)

218-3.1

218-3.1(a)

218-3.1(b)

California Code of Regulations, Title 13, Section 2112 (11-
27-99)

California Code of Regulations, Title 13, Section 1962
[(12-07-01) and (5-24-02)] (12-19-03)

California Code of Regulations, Title 13, Section
1900(b)(21) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1956.8
(7-25-01)

California Code of Regulations, Title 13, Section 1956.9
(3-6-96)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1.5
(9-30-91)

California Code of Regulations, Title 13, Section 1960.5
(9-30-91)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)

California Code of Regulations, Title 13, Section
1961(a)(8)(B) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961(d)
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1962
[(12-07-01) and (5-24-02)] (12-19-03)

California Code of Regulations, Title 13, Section 1964 (2-
23-90)

California Code of Regulations, Title 13, Section 1965 (12-
22-99)

California Code of Regulations, Title 13, Section 1968.1
(11-27-99)

California Code of Regulations, Title 13, Section 1976 (11-
27-99)

California Code of Regulations, Title 13, Section 1978 (11-
27-99)

California Code of Regulations, Title 13, Section 2030 (9-
25-97)

California Code of Regulations, Title 13, Section 2031 (9-
25-97)

California Code of Regulations, Title 13, Section 2047 (5-
31-88)

California Code of Regulations, Title 13, Section 2065 (7-
25-01)

California Code of Regulations, Title 13, Section 2235 (9-
17-91)

California Code of Regulations, Title 13, Article 1.5 (7-25-
01)

Clean Air Act 42 U.S.C. Section 7521 (1988) as amended
by Public Law 101-549 (1990)

Clean Air Act 42 U.S.C. Section 7401 et seq. (1988) as
amended by Public Law 101-549 (1990)

California Health and Safety Code, Section 43656 (2000)
Clean Air Act 42 U.S.C. Section 7507 (1988) as amended
by Public Law 101-549 (1990)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)

California Code of Regulations, Title 13, Section
1961(a)(8)(B) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961(d)
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)

California Code of Regulations, Title 13, Section
1961(a)(8)(B) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961(d)
(12-07-01) and (5-24-02)

**
*k

Kok g

kK 4

*xKk 4

*xKk 4

K,k

LR

*k

**

**
K,k

++
* %

**
K,k

++
* %

LR

kK g

K,k

LR

++
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218-4.1 California Code of Regulations, Title 13, Section 1962 i

[(12-07-01) and (5-24-02)] (12-19-03) *kk

[++]

218-4.2 California Code of Regulations, Title 13, Section 1962 **

[(12-07-01) and (5-24-02)] (12-19-03) *kk

[++]

218-5.1(a) California Code of Regulations, Title 13, Section 2061 (10- **

23-96) e

California Code of Regulations, Title 13, Section 2062 (11- *

27-99) e

California Code of Regulations, Title 13, Section 2065 (7- **

25-01) e

California Code of Regulations, Title 13, Section 2106 (11- i

27-99) el

California Code of Regulations, Title 13, Section 2107 (11- i

27-99) *x

California Code of Regulations, Title 13, Article 1.5 (7-25- i

01) * %k

218-5.1(b) California Code of Regulations, Title 13, Section 2061 (10- *x

23-96) *x

California Code of Regulations, Title 13, Section 2062 (11- i

27-99) -

California Code of Regulations, Title 13, Section 2065 (7- i

25-01) roxk

California Code of Regulations, Title 13, Article 1.5 (7-25- *x

01) *kk

218-5.2(a) California Code of Regulations, Title 13, Section 2065 (7- **

25-01) rxk

California Code of Regulations, Title 13, Section 2109 (11- i

30-83) rxk

California Code of Regulations, Title 13, Section 2110 (11- **

27-99) e

California Code of Regulations, Title 13, Article 1.5 (7-25- **

01) *kk

218-5.2(b)(2) California Code of Regulations, Title 13, Section 2106 (11- *x

27-99) e

218-5.3(b) California Code of Regulations, Title 13, Section 2101 (11- **

27-99) e

218-6.2 Clean Air Act 42 U.S.C. Section 7401 et seq. (1988) as *x
amended by Public Law 101-549 (1990)

218-7.3(a)(1) California Code of Regulations, Title 13, Section 2221 (11- *x

30-83) *x

California Code of Regulations, Title 13, Section 2224 (8- i

16-90) *kk

218-7.3(a)(2) California Code of Regulations, Title 13, Section 2224(a) *x

(8-16-90) *Ex

218-7.4(b)(3)(i) California Code of Regulations, Title 13, Section 2222 (8- *x

16-90) *kk

218-7.4(b)(3)(ii) California Code of Regulations, Title 13, Section 2222 (8- *x

16-90) *kk

218-7.5(b) California Code of Regulations, Title 13, Section 2222 (8- **

16-90) *kk

6 NY CRR Part 218, Emission Standards for Motor Vehicles and Motor

Vehicle Engines

Subpart 4 ZERO EMISSION VEHICLE SALES MANDATE

§218-4.1 ZEV percentages.

Commencing in model-year [2005] 2007, each manufacturer's sales
fleet of passenger cars and light-duty trucks, produced and delivered for
salein New Y ork, must, a minimum, contain at least [ 10 percent] the same
percentage oZEV s subject to the same requirement set forth in California
Code of Regulations, title 13, section 1962 (see Table 1, section 200.9 of
this Title) using New Y ork specific vehicle numbers.

§218-4.2. Voluntary alternative compliance plan (ACP).

An automobile manufacturer may implement a voluntary aternative
compliance plan (ACP) to section 218-4.1 of this Subpart, provided such
plan complies with the following and has been approved by the commis-
sioner.

(a) Corecredit scheme. The core vehicle credit valuesfor the ACP shall
be the same as California Code of Regulations, title 13, section 1962 (See
Table 1, section 200.9 of this Title).

(b) New York multiplier. After the core credit value for a vehicle is
established by CARB pursuant to California Code of Regulations, title 13,
section 1962 (see Table 1, section 200.9 of this Title), aNewY ork specific
multiplier will be applied to that vehicle in accordance with [the follow-

Large Volume Manufacturers as identified in the California Code of Regu-

lations, title 13, section 1962(b)(2)(B).

Table 1: Northeast Phase In Multiplier

Model Requirement PZEV ATPZEV  ZEV Credit
Y ear Credit Credit Multiplier
Multiplier Multiplier
2002 Voluntary Early 15 3
Introduction
2003 Voluntary Early 15 3
Introduction
2004 [Mandatory Compliance] 15 2.25 3
Voluntary Early
Introduction
2005 Mandatory Compliance 13 17 2
2006 Mandatory Compliance 1.15 13 15
2007 [Equivalency with [1] 1.15 1.3 [1]1.5
California program]
Mandatory Compliance
2008 Mandatory Compliance 1.15 1.3 15
2009 Equivalency with 1 1 1

California program
(c) Percentage requirements. An automobile manufacturer’s ACP must
comply with the following percentage phase-in requirements:

Table 2: Percentage Requirements for ZEVs, AT PZEVs, and PZEVs

Minimum Percent  Minimum Percent  Maximum Percent

Model Year ZEV Credit AT PZEV Credit PZEV Credit
[2004] (9] (9] (10]
2005 [Combined] 0 [10 [9] 10
2006* [1] Combined [2]1 [719
2007 [211 2 (6] 7
2008 1 2 7

*In MY 2006, 1 percent of a manufacturer’s sales must be ZEV, AT PZEV or some
combination thereof.

Intermediate volume manufacturers may meet the entire ZEV require-
ment with 100 percent PZEV credits. Small and independent low volume
manufacturers are not required to meet the ZEV percentage requirements
but are able to generate and trade credits.

(d) Infrastructure and transportation system projects. Automobile man-
ufacturers may meet atotal of 25 percent of their 10 percent ZEV require-
ment by implementing infrastructure and transportation demonstration
projects in accordance with the following requirements. Manufacturers
may seek credits for project that advance infrastructure to encourage full
development of alternative vehicle program. Such projects may include
dternative fuel refueling, fuel cells and home recharging for electric vehi-
cles. Manufacturers may also seek credits for projects that result in the
placement of advanced technology vehicles in innovative transportation
systems. The commissioner shall take into account associated project costs
and the relationship to supporting increased usage of advanced technology
vehicles.

(e) Generation and use of credits. Credits life, banking and trading will
be calculated as per California Code of Regulations, title 13, section 1962.
A manufacturer who generates twice as many credits from model-year
[2004] 20050r earlier PZEV s as required for model-year [2004] 2005has
through model-year [2007] 2008to comply with the model-year [2005]
2006 AT PZEV/ZEV requirement. A manufacturer who qualifies for the
[2004] 2005AT PZEV/ZEV carryforward and generates twice as many
PZEV credits as necessary for model-year [2005] 2006has through model -
year [2008] 2009to comply with the model-year [2006] 2007 AT PZEV/
ZEV requirement.

(f) Reporting. (1) Projected compliance reports will be due by the
commencement of the model year. This report will include projected
vehicle sales organized by engine family, marketing plans, dealerships
targeted for advanced technology vehicle sales and support, plans for
infrastructure and transportation system projects and credits proposed to be
earned, and manufacturer projected compliance rates including potential
credits or debits.

(2) Compliance reports will be required and due with annual sales
reports by March 31st (with the potential to amend, based on late sales)
following the completed model year. Thisreport will include vehicle sales
organized by engine family, descriptions of infrastructure and transporta-
tion system projects, manufacturer compliance rates including credits or

ing:] Table 1. The New York multiplier shall not be applied to type |1l ZEVs debits earned and the way the manufacturer plans to erase any debits.

placed in service pursuant to the California Alternative Requirements for
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(g) Such ACP shall include, at a minimum:
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(1) a demonstration that the emissions reductions from the alterna-
tive program equal or exceed those which would result from the compli-
ance with section 218-4.1 of this Subpart;

(2) a demongtration that the alternative compliance program will
lead to full compliance with all elements of section 218-4.1 of this Subpart
starting no later than model year [2007] 2009;and

(3) actions by the manufacturers that advance the sale and use of
ZEV (including PZEV) and advanced technologies beyond that which
would otherwise occur as a result of the fleet average requirements in
Subpart 218-3 of this Part.

(h) Such ACP shall provide that advanced technology vehicle models,
including ZEV's, sold or leased in California shall be available for

purchase or lease in New Y ork except for type Il ZEVs placed in service

the ZEV credits. Typelll ZEVsplaced in any state that is administering the
Cdlifornia ZEV program (for example, New York State) pursuant to sec-
tion 177 of the federal Clean Air Act count towards California's ZEV
requirement, with the effect that the ZEV requirements of any section 177
state allow the counting of Type Il ZEV's placed in California or other
section 177 states.

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary aternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturersto design an alternative compliance plan which provides

pursuant to section 1962(b)(2)(B) of the California Code of Regulations clean air benefits from the commercialization of advanced motor vehicle

(see Table 1, section 200.9 of this Title).

(i) Failure to meet the terms of the approved alternative compliance
program will subject a manufacturer to all applicable penalties, and will
require compliance with the ZEV mandate as prescribed in section 218-4.1
of this Subpart.

() A manufacturer shall notify the department of its intent to file an
alternative compliance program within 60 days after the effective date of
this regulation.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of proposed rule
making, |.D. No. ENV-14-04-00003-P, Issue of April 7, 2004. The emer-
gency rule will expire May 20, 2004.

Text of emergency ruleand any required statements and analyses may
be obtained from: Steven E. Flint, P.E., Department of Environmental
Conservation, Division of Air Resources, 625 Broadway, Albany, NY
12233, (518) 402-8292, e-mail: seflint@gw.dec.state.ny.us

Summary of Regulatory Impact Statement

The New Y ork State Department of Environmental Conservation (De-
partment) is amending 6 NY CRR Subpart 200.9, and 6 NY CRR Part 218.
The purpose of the rule amendment isto revise the existing Low Emission
Vehicle (LEV) program to incorporate modifications that California has
made to its vehicle emission control program relating to the Zero Emission
Vehicle (ZEV) mandate. New Y ork will also amend the Alternative Com-
pliance Plan option in Part 218 to extend the expiration date of the option
and to revise plan flexibilities. Adoption of these modifications is neces-
sary to reduce emissions of air contaminants from new motor vehicles, and
will aso provide for continuing advancement of motor vehicle emissions
control technology.

By statutory authority of, and pursuant to, Environmental Conservation
Law (ECL), the Commissioner of Environmental Conservation is respon-
sible for protecting the air resources of New York State. The Commis-
sioner is authorized to adopt rules and regulations to enforce the ECL. The
Legislature bestowed on the Department the power to formulate, adopt,
promulgate, amend and repeal regulations for preventing, controlling or
prohibiting air pollution.

The main purpose of enacting this program is to protect the health of
New Y ork State residents and its visitors. The revised emissions standards,
developed to reduce air pollution from mobile sources, will have apositive
impact by decreasing emissions of ozone precursor compounds. Exposure
to motor vehicle emissions has caused or has been associated with eye,
throat and bronchial irritation, headaches, nausea and lightheadedness.
Deterioration in the health condition of those individuals with respiratory
ailments may aso occur. The primary compounds emitted from vehicle
exhaust, and the secondary compounds that may form, can be detrimental
to human health. Several studies have found evidence to support this.

The ZEV revisions: adopt regulationsidentical to California’s; remove
all references to fuel economy; modify the 15-year, 150,000-mile Partial
ZEV (PZEV) warranty required for hybrid electric vehicles; modify the
compliance requirements and options in response to the current state of
ZEV technology; and define three fuel cell development stages which start
in 2003.

The regulations are also modified to include revisions to the Zero
Emission Vehicle (ZEV) mandate which would delay the ZEV percentage
requirements until 2007, but allow full use of credits earned prior to that
date. For the 2007-2011 transition period, the ZEV obligation isreduced to
one-half of the current level, and the remaining half can be met with AT
PZEV s or hydrogen infrastructure. In addition, five types of hybrid electric
vehicles are defined qualifying for additional allowances or allowances
that may be used in the AT PZEV category. The ZEV calculation method
has a so been amended and five ZEV types are created that are the basisfor

technology, while affording the manufacturer choices over what technol-
ogy to develop and place into service. Under the ACP, manufacturers
notify the Department of their intent to be governed by the ACP. The ACP
requires manufacturers to meet a 10 percent ZEV level, based on a credit
mechanism specified in the ACP. In addition, the ACP includes early
introduction and phase in credit multipliers, which decline until the pro-
gram fully matches up with the California program. The ACP requires that
vehiclessold or leased in Californiamust be availablefor purchase or lease
in New Y ork, and that manufacturers must identify in their proposed ACP
how such vehicles will be marketed. The ACP allows manufacturers to
generate up to 25 percent of their credits from infrastructure and transpor-
tation projects provided such projectsareidentified in their approved ACP.
Credits can be applied to the vehicle category (PZEV, AT PZEV, or ZEV)
which the project affects. The ACP includes specific reporting require-
ments, both in terms of forecasting as well as progress reports. The ACP
commences with model year 2005, and ends with the end of the 2008
model year.

California has projected that the incremental cost of PZEVsrelative to
SULEVsislikely to belessthan $100 as vehicles are optimized in the next
few years. The additional cost would cover some improvement in compo-
nents should manufacturers design for less than a 150,000 mile life cur-
rently, and an additional $10 for zero evaporative emission control system
upgrades. Similarly, Californiaprojectsthat theincremental cost for an AT
PZEV is$1,500 in 2007-2008, $1,200 in 2009-2011 and $700 in 2012 and
beyond. For Battery EVSs, it is estimated that the incremental cost for full
function EVsis $17,000 from 2007-2012, and City EV's have an incremen-
tal cost of $8,000 from 2007-2012. Regarding Fuel Cell EVs, the incre-
mental costs are estimated to be $300,000 in 2007-2008, $120,000 in
2009-2011 and $9,300 in 2012 to 2020. As manufacturing economies of
scale and further technological developments are achieved, it is expected
that the incremental costs will be reduced.

Businessesinvolved in manufacturing, selling, or purchasing passenger
cars or trucks could be affected by the regulations. However, these are not
expected to impact automobile manufacturers significantly since manufac-
turers are aready required to certify vehicles to standards appropriate for
each state’ srequirements. The ZEV requirements are not expected to have
a major cost impact on automobile dealers. Dealerships will experience
some cost increases associated with sale and service of PZEVs and AT
PZEV s, sincein some cases these are atechnol ogy that a deal ership has not
previously handled, and is thus required to train service personnel to
service these vehicles.

The amendments may have a positive impact on New Y ork employ-
ment since the new technol ogies associated with sale and service of PZEV's
and AT PZEVs, may require hiring or training personnel who are familiar
with the products and associated technologies. In some cases these are a
technology that a dealership has not previously handled. New marketing
strategies will also need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

The changes to the LEV regulations also result in no significant
changes in paperwork requirements for dealers. While deal ers must assure
that the vehicles they sell are California certified, most manufacturers
include provisions in their ordering mechanisms to ensure that only Cali-
fornia certified vehicles are shipped to New Y ork State dealers.

The flexibility of the changes to the ZEV mandate such as allowing
manufacturers to bank credits, alowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
zero emission range and low fuel-cycle emissions will alow manufactur-
ers to design an alternative compliance plan which provides clean air
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benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell asalong term ZEV program compliance benefit.

Many aspects of New York LEV regulations are more stringent than
their federal counterpart. Examples include the zero-emission vehicle pro-
gram. Because of this, adoption of al the Tier 2 standards would provide
fewer emission benefits. The federal programs do not include a specific
ZEV program. Thus, acceptance of the federal program could deprive New
York of some or al of the advanced technology and air quality benefits
associated with the ZEV program.

This regulatory amendment will take effect immediately and the ZEV
mandate is effective in model year 2007. The New York ACP is avolun-
tary element of thisregulation, and includes required actionsin model year
2005.

Regulatory Flexibility Analysis

1. Effect of rule:

The New York State Department of Environmental Conservation (De-
partment) is amending 6 NY CRR Subpart 200.9, and 6 NY CRR Part 218.
The proposed changes to the regulations may impact businesses involved
in manufacturing, selling, purchasing or repairing passenger cars or trucks.
However, these are not expected to impact automobile manufacturers
significantly since manufacturers are already required to certify vehiclesto
standards appropriate for each state’ s requirements (either Federal or Cali-
fornia certification standards).

State and local governments are also consumers of vehiclesthat will be
regulated under the LEV amendments. Therefore, local governments who
own or operate vehiclesin New Y ork State are subject to the same require-
ments as privately owned vehicles in NewYork State; i.e., they must
purchase Cdifornia certified vehicles.

The changes are arevision and extension of the current LEV standards.
The LEV program has been in effect in New Y ork State since model year
1993 for passenger cars and light-duty trucks, and the New York State
Department of Environmental Conservation (Department) is unaware of
any adverse impact to small businesses or local governments as a result.

2. Compliance requirements:

There are no specific requirements in the regulation which apply exclu-
sively to small businesses or local governments. Reporting, recordkeeping
and compliance requirements are effective statewide. Automobile dealers
(some of which may be small businesses) selling new cars, are required to
sell or offer for sale only Californiacertified vehicles. Also, some automo-
bile dealershipswill be selling and servicing advanced technology vehicles
(ATV). These amendments will not result in any additional reporting
reguirementsto deal erships other than the current requirementsto maintain
records demonstrating that vehicles are California certified. This docu-
mentation is the same documentation already required by the New York
State Department of Motor Vehicles for vehicle registration. If local gov-
ernments are buying new fleet vehicles, they should make sure that the
vehicles are California certified.

3. Professional services:

There are no professional services needed by small business or local
government to comply with the proposed rule.

4. Compliance costs:

California has estimated the incremental per vehicle cost of acity zero
emission vehicle (ZEV) to be $8,000. A full function ZEV cost increment
is projected at $17,000. A fuel cell ZEV cost increment is projected at
$300,000 in 2007-2008, $120,000 in 2009-2011, and $9,300 in 2012 and
beyond. The projected incremental cost for partial ZEV's (PZEVS) is pro-
jected to be $100. Advanced Technology PZEV's are projected to have a
cost increment of $500 in 2007-2008 and $200 in 2009-2011. As manufac-
turing economies of scale and further technological developments are
achieved, it is expected that the incremental costs will be reduced.

New York State currently maintains personnel and equipment to ad-
minister the LEV program. It is expected that these personnel will be
retained to administer the revisions to this program. Therefore, no addi-
tional costs will be incurred by the State of New Y ork for the administra-
tion of this program.

5. Minimizing adverse impact:

There will be no adverse impact on local governments who own or
operate vehicles in the state because they are subject to the same require-
ments as those imposed upon privately owned vehicles.

This regulation contains exemptions for emergency vehicles, and mili-
tary tactical vehicles and equipment. Furthermore, the LEV programis not
applicable to vehicles with an odometer reading of 7,500 miles or more
when sold.
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The flexibility of the changes to the ZEV mandate such as alowing
manufacturers to bank credits, allowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
zero emission range and low fuel-cycle emissions will alow manufactur-
ers to design an alternative compliance plan which provides clean air
benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell asalong term ZEV program compliance benefit.

6. Small business and local government participation:

The Department plans on holding public hearings at various locations
throughout New York State after the amendments are proposed. Small
businesses and local governments will have the opportunity to attend these
public hearings. Additionally, there will be a public comment period in
which interested parties who are unable to attend a public hearing can
submit written comments.

7. Economic and technological feasibility:

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary alternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturers to design an aternative compliance plan which provides
clean air benefits from the commercialization of advanced motor vehicle
technology, while affording the manufacturer choices over what technol-
ogy to develop and placeinto service.

The amendments may have a positive impact on New Y ork employ-
ment since the new technol ogies associated with sale and service of PZEV's
and AT PZEV's, may require hiring or training personnel who are familiar
with the products and associated technologies. In some cases these are a
technology that a dealership has not previously handled. New marketing
strategies will aso need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The New Y ork State Department of Environmental Conservation (De-
partment) is amending 6 NY CRR Subpart 200.9, and 6 NY CRR Part 218.
The changes to the regulations modify New York State's current zero
emission vehicle sales requirement. There are no requirements in the
regulation which apply only to rural areas. The changes to these regula-
tions may impact businesses involved in manufacturing, selling or
purchasing passenger cars or trucks. However, these are not expected to
impact automobile manufacturers significantly since manufacturers are
aready required to certify vehiclesto standards appropriate for each state’s
requirements (either Federal or California certification standards).

The changes are revisions and extensions of the current LEV standards.
The LEV program has been in effect in New Y ork State since model year
1993 for passenger cars as well as light-duty trucks, and the New Y ork
State Department of Environmental Conservation (Department) is una-
ware of any adverse impact to rural areas as a result. The beneficial
emissions impact of the program accruesto all areas of the state.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

There are no specific requirements in the amended regulations which
apply exclusively to rural areas. Reporting, recordkeeping and compliance
requirements apply primarily to vehicle manufacturers, and to a lesser
degree to automobile dealerships. Manufacturers reporting requirements
mirror the Californiarequirements, and are thus not expected to be burden-
some. Dealerships do not have reporting requirements, but must maintain
records to demonstrate that vehicles and some engines are Cdifornia
certified. This documentation is the same as documentation aready re-
quired by the New York State Department of Motor Vehicles for vehicle
registration.

Professional servicesare not anticipated to be necessary to comply with
therules.

3. Costs:

California has estimated the incremental per vehicle cost of acity zero
emission vehicle (ZEV) to be $8,000. A full function ZEV is projected to
have an incremental cost of $17,000. A fuel cell ZEV incremental cost is
projected at $300,000 in 2007-2008 and $120,000 in 2009-2011. The
projected incremental cost for partial ZEVs (PZEVS) is projected to be
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$100. Advanced Technology PZEV s are projected to have an incremental
cost of $500 in 2007-2008 and $200 in 2009-2011. As manufacturing
economies of scale and further technological developmentsare achieved, it
is expected that the incremental costs will be reduced.

4. Minimizing adverse impact:

The changes will not adversely impact rural areas. As aresult of the
changes to the current ZEV requirements, rural areas may benefit by
seeing an improvement in the air quality.

5. Rural area participation:

The Department plans on holding public hearings at various locations
throughout New Y ork State once the regulation is proposed. Some of these
locations will be convenient for persons from rura areas to participate.
Additionally, there will be a public comment period in which interested
parties who are unable to attend a public hearing can submit written
comments.

Job Impact Statement
1. Nature of impact:

The New York State Department of Environmental Conservation (De-
partment) is amending 6 NY CRR Subpart 200.9, and 6 NY CRR Part 218.
The amendments to the regulations are not expected to negatively impact
jobs and employment opportunities in New York State. New York State
has had aLEV program in effect since model year 1993 for passenger cars
and light-duty trucks, and the NewY ork State Department of Environmen-
tal Conservation (DEC) is unaware of any adverse impact to jobs and
employment opportunities as a result.

2. Categories and numbers affected:

The changes to this regulation may impact businesses involved in
manufacturing, selling or purchasing passenger cars or trucks. However,
these are not expected to impact automobile manufacturers significantly
since manufacturers are aready required to certify vehicles to standards
appropriate for each state’s requirements (either Federal or California
certification standards). Dealershipswill be ableto sell Californiacertified
vehiclesto buyersfrom states bordering New Y ork. Since vehicles must be
California certified in order to be registered in New York, New York
residents will not be able to buy non-complying vehicles out of state, but
may be able to buy complying vehicles out of state.

3. Regions of adverse impact:

None.

4. Minimizing adverse impact:

The ZEV requirements are not expected to have amajor cost impact on
automobile dealers. A principal element of the revisionsisthat in order for
avehicleto qualify for any of awiderange of credit multipliers, the vehicle
must actually be placed in service. Thus, while dealers have historically
expressed concern that manufacturers would ssimply “dump” ZEV's on
dealerships, there is now an incentive for manufacturers and deders to
work together to ensure that the vehicles are actually placed into service.
Dealerships will experience some cost increases associated with sale and
service of PZEVsand AT PZEVSs, since in some cases these are atechnol-
ogy that a dealership has not previously handled, and is thus required to
train service personnel to service these vehicles.

The flexibility of the changes to the ZEV mandate such as allowing
manufacturers to bank credits, allowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
zero emission range and low fuel-cycle emissions will alow manufactur-
ers to design an alternative compliance plan which provides clean air
benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell as along term ZEV program compliance benefit.

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary aternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturersto design an alternative compliance plan which provides
clean air benefits from the commercialization of advanced motor vehicle
technology, while affording the manufacturer choices over what technol-
ogy to develop and place into service.

The amendments may have a positive impact on New Y ork employ-
ment since the new technol ogies associated with sale and service of PZEV's
and AT PZEVs, may require hiring or training personnel who are familiar
with the products and associated technologies. In some cases these are a

technology that a dealership has not previously handled. New marketing
strategies will also need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

5. Self-employment opportunities:

None.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Emission Standards for Motor Vehicles and Motor Vehicle
Engines
|.D. No. ENV-14-04-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of sections 200.9, 218-4.1 and 218-4.2 of
Title6 NYCRR.
Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 71-2103 and 71-
2105
Subject: Emission standards for motor vehicles and motor vehicle en-
gines.
Purpose: To incorporate modifications that California has made to its
vehicle emission control program relating to the ZEV mandate to reduce
emissions in New York State and revise New York’s ZEV dternative
compliance plan provisions.
Public hearing(s) will be held at: 11:00 am., May 12, 2004 at Depart-
ment of Environmental Conservation, Region 8, Conference Rm., 6274 E.
Avon-Lima Rd., Avon, NY; 1:00 p.m., May 13, 2004 at Department of
Environmental Conservation, 625 Broadway, Public Assembly Rm.,
129B, Albany, NY; 10:00 am., May 14, 2003 at Department of Environ-
mental Conservation, Annex, Region 2, Rm. 106, 11-15 47th Ave., Long
Island City, NY.
Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.
Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Text of proposed rule: (Section 200.1 through 200.8 remains unchanged)
Section 200.9, Table 1 is amended to read as follows:

218-1.2(d) Clean Air Act 42 U.S.C. Section 7543 (1988) as amended *
by Public Law 101-549 (1990)

Clean Air Act 42 U.S.C. Section 7507 (1988) as amended *
by Public Law 101-549 (1990)

218-1.2(¢) California Health and Safety Code, Section 39003 (2000) i

* kK

218-1.2(j) California Vehicle Code, Section 165 (2000) *x

*kk

218-1.2(k) California Code of Regulations, Title 13, Section *x

1900(b)(3) (12-22-99) ki

218-1.2(v) California Code of Regulations, Title 13, Section 1961 (5- *x

30-01) e

California Code of Regulations, Title 13, Section i

1961(a)(8)(B) (12-07-01) and (5-24-02) *kk

++

California Code of Regulations, Title 13, Section 1961(d) *x

(12-07-01) and (5-24-02) *kk

++

218-1.2(w) California Code of Regulations, Title 13, Section 1960.1 *x

(12-07-01) and (5-24-02) *kk

++

California Code of Regulations, Title 13, Section 1961 (5- x*

30-01) e

California Code of Regulations, Title 13, Section i

1961(a)(8)(B) (12-07-01) and (5-24-02) *kk g

++

California Code of Regulations, Title 13, Section 1961(d) *x

(12-07-01) and (5-24-02) *kk

++

California Code of Regulations, Title 13, Section 1962 i

[(12-07-01) and (5-24-02)] (12-19-03) *kk

++

218-1.2(x) California Code of Regulations, Title 13, Section 1905 (7- *x

3-96) .
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218-1.2(ad)
218-1.2(ai)
218.-1.2(al)
218-1.2(aq)
218-1.2(at)

218-1.2(au)

218-2.1(a)

218-2.1(a)
218-2.1(b)(5)

218-2.1(b)(8)
218-2.1(d)

218-31

218-3.1(a)

218-3.1(b)
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California Code of Regulations, Title 13, Section 1960.5
(9-30-91)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

40 CFR Section 86.1827-01 (July 1, 2000)

California Code of Regulations, Title 13, Section 2112 (11-
27-99)

California Code of Regulations, Title 13, Section 1962
[(12-07-01) and (5-24-02)] (12-19-03)

California Code of Regulations, Title 13, Section
1900(b)(21) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1956.8
(7-25-01)

California Code of Regulations, Title 13, Section 1956.9
(3-6-96)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1.5
(9-30-91)

California Code of Regulations, Title 13, Section 1960.5
(9-30-91)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)

California Code of Regulations, Title 13, Section
1961(a)(8)(B) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961(d)
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1962
[(12-07-01) and (5-24-02)] (12-19-03)

California Code of Regulations, Title 13, Section 1964 (2-
23-90)

California Code of Regulations, Title 13, Section 1965 (12-
22-99)

California Code of Regulations, Title 13, Section 1968.1
(11-27-99)

California Code of Regulations, Title 13, Section 1976 (11-
27-99)

California Code of Regulations, Title 13, Section 1978 (11-
27-99)

California Code of Regulations, Title 13, Section 2030 (9-
25-97)

California Code of Regulations, Title 13, Section 2031 (9-
25-97)

California Code of Regulations, Title 13, Section 2047 (5-
31-88)

California Code of Regulations, Title 13, Section 2065 (7-
25-01)

California Code of Regulations, Title 13, Section 2235 (9-
17-91)

California Code of Regulations, Title 13, Article 1.5 (7-25-
01)

Clean Air Act 42 U.S.C. Section 7521 (1988) as amended
by Public Law 101-549 (1990)

Clean Air Act 42 U.S.C. Section 7401 et seq. (1988) as
amended by Public Law 101-549 (1990)

California Health and Safety Code, Section 43656 (2000)
Clean Air Act 42 U.S.C. Section 7507 (1988) as amended
by Public Law 101-549 (1990)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)

California Code of Regulations, Title 13, Section
1961(a)(8)(B) (12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961(d)
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1960.1
(12-07-01) and (5-24-02)

California Code of Regulations, Title 13, Section 1961 (5-
30-01)
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California Code of Regulations, Title 13, Section i

1961(a)(8)(B) (12-07-01) and (5-24-02) kR

++

California Code of Regulations, Title 13, Section 1961(d) i

(12-07-01) and (5-24-02) *Rk g

++

218-4.1 California Code of Regulations, Title 13, Section 1962 i

[(12-07-01) and (5-24-02)] (12-19-03) *kk

[++]

218-4.2 California Code of Regulations, Title 13, Section 1962 i

[(12-07-01) and (5-24-02)] (12-19-03) *kk

[++]

218-5.1(a) California Code of Regulations, Title 13, Section 2061 (10- *x

23-96) roxk

California Code of Regulations, Title 13, Section 2062 (11- d

27-99) *hx

California Code of Regulations, Title 13, Section 2065 (7- i

25-01) rHx

California Code of Regulations, Title 13, Section 2106 (11- i

27-99) *x

California Code of Regulations, Title 13, Section 2107 (11- i

27-99) il

California Code of Regulations, Title 13, Article 1.5 (7-25- **

01) kK

218-5.1(b) California Code of Regulations, Title 13, Section 2061 (10- **

23-96) e

California Code of Regulations, Title 13, Section 2062 (11- *

27-99) e

California Code of Regulations, Title 13, Section 2065 (7- **

25-01) e

California Code of Regulations, Title 13, Article 1.5 (7-25- **

01) *kk

218-5.2(a) California Code of Regulations, Title 13, Section 2065 (7- i

25-01) rxk

California Code of Regulations, Title 13, Section 2109 (11- il

30-83) *kk

California Code of Regulations, Title 13, Section 2110 (11- *x

27-99) roxk

California Code of Regulations, Title 13, Article 1.5 (7-25- d

01) *kk

218-5.2(b)(2) California Code of Regulations, Title 13, Section 2106 (11- *x

27-99) *Ex

218-5.3(b) California Code of Regulations, Title 13, Section 2101 (11- *x

27-99) *x

218-6.2 Clean Air Act 42 U.S.C. Section 7401 et seq. (1988) as *x
amended by Public Law 101-549 (1990)

218-7.3(3)(1) California Code of Regulations, Title 13, Section 2221 (11- **

30-83) e

California Code of Regulations, Title 13, Section 2224 (8- *x

16-90) *kk

218-7.3(a)(2) California Code of Regulations, Title 13, Section 2224(a) **

(8-16-90) e

218-7.4(b)(3)(i) California Code of Regulations, Title 13, Section 2222 (8- i

16-90) *kk

218-7.4(b)(3)(ii) California Code of Regulations, Title 13, Section 2222 (8- i

16-90) *kk

218-7.5(b) California Code of Regulations, Title 13, Section 2222 (8- i

16-90) *kk

6 NY CRR Part 218, Emission Standards for Motor Vehicles and Motor

Vehicle Engines

Subpart 4 ZERO EMISSION VEHICLE SALES MANDATE

Section 218-4.1 ZEV percentages.

Commencing in model-year [2005] 2007, each manufacturer's sales
fleet of passenger cars and light-duty trucks, produced and delivered for
salein New York, must, a minimum, contain at least [ 10 percent] the same
percentage oZEVs subject to the same requirements set forth in Califor-
nia Code of Regulations, title 13, section 1962 (see Table 1, section 200.9
of this Title) using New Y ork specific vehicle numbers.

Section 218-4.2. Voluntary aternative compliance plan (ACP).

An automobile manufacturer may implement a voluntary aternative
compliance plan (ACP) to section 218-4.1 of this Subpart, provided such
plan complies with the following and has been approved by the commis-
sioner.

(a) Corecredit scheme. The core vehicle credit valuesfor the ACP shall
be the same as California Code of Regulations, title 13, section 1962 (See
Table 1, section 200.9 of this Title).

(b) New York multiplier. After the core credit value for a vehicle is
established by CARB pursuant to California Code of Regulations, title 13,
section 1962 (see Table 1, section 200.9 of this Title), aNewY ork specific
multiplier will be applied to that vehicle in accordance with [the follow-
ing:] Table 1. The New York multiplier shall not be applied to type Ill ZEVs
placed in service pursuant to the California Alternative Requirements for
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Large Volume Manufacturers as identified in the California Code of Regu- organized by engine family, descriptions of infrastructure and transporta-

lations, title 13, section 1962(b)(2)(B).

Table 1: [Northeast]New YorkPhase In Multiplier

Model Requirement PZEV ATPZEV  ZEV Credit
Year Credit Credit Multiplier
Multiplier Multiplier
2002 Voluntary Early 15 15 3
Introduction
2003 Voluntary Early 15 1.5 3
Introduction
2004 [Mandatory Compliance] 15 2.25 3
Voluntary Early
Introduction
2005 Mandatory Compliance 13 1.7 2
2006 Mandatory Compliance 1.15 1.3 15
2007 [Equivalency with [1] 1.15 1.3 [1] 1.5
California program]
Mandatory Compliance
2008 Mandatory Compliance 1.15 1.3 15
2009 Equivalency with 1 1 1

California program
(c) Percentage requirements. An automobile manufacturer’s ACP must
comply with the following percentage phase-in requirements except that if

such manufacturer opts into California’s alternative requirements for
large volume manufacturers as provided in California Code of Regula- 4,
tions, title 13, section 1962(b)(2)(B), model year 2007 and 2008 minimum,;
ZEV percentage requirements may be met in the manner identified in

California Code of Regulations, title 13, section 1962(b)(2)(B)(2):

Table 2: Percentage Requirements for ZEV's, AT PZEVs, and PZEV's
Minimum Percent  Minimum Percent  Maximum Percent

Model Year ZEV Credit AT PZEV Credit PZEV Credit
[2004] (0] (0] [10]
2005 [Combined] O [1]0 [9] 10
2006* [1] Combined [211 [719
2007 211 2 [6]7
2008 1 2 7

*In MY 2006, 1 percent of a manufacturer’s sales must be ZEV, AT PZEV or some
combination thereof.

I ntermediate volume manufacturers may meet the entire ZEV require-
ment with 100 percent PZEV credits. Small and independent low volume
manufacturers are not required to meet the ZEV percentage requirements
but are able to generate and trade credits.

(d) Infrastructure and transportation system projects. Automobile man-
ufacturers may meet atotal of 25 percent of their 10 percent ZEV require-
ment by implementing infrastructure and transportation demonstration
projects in accordance with the following requirements. Manufacturers
may seek credits for projects that advance infrastructure to encourage full
development of aternative vehicle programs. Such projects may include
aternative fuel refueling, fuel cells and home recharging for electric vehi-
cles. Manufacturers may also seek credits for projects that result in the
placement of advanced technology vehicles in innovative transportation
systems. The commissioner shall take into account associated project costs
and the relationship to supporting increased usage of advanced technology
vehicles.

(e) Generation and use of credits. Credit life, banking and trading will
be calculated as per California Code of Regulations, title 13, section 1962.
A manufacturer who generates twice as many credits from model-year
[2004] 20050r earlier PZEV s as required for model-year [2004] 2005has
through model-year [2007] 2008to comply with the model-year [2005]
2006 AT PZEV/ZEV requirement. A manufacturer who qualifies for the
[2004] 2005AT PZEV/ZEV carryforward and generates twice as many
PZEV credits as necessary for model-year [2005] 2006has through model-
year [2008] 2009to comply with the model-year [2006] 2007 AT PZEV/
ZEV requirement.

(f) Reporting. (1) Projected compliance reports will be due by the
commencement of the model year. This report will include projected
vehicle sales organized by engine family, marketing plans, dealerships
targeted for advanced technology vehicle sales and support, plans for
infrastructure and transportation system projects and credits proposed to be
earned, and manufacturer projected compliance rates including potential
credits or debits.

(2) Compliance reports will be required and due with annual sales
reports by March 31st (with the potential to amend, based on late sales)
following the completed model year. This report will include vehicle sales

tion system projects, manufacturer compliance rates including credits or
debits earned and the way the manufacturer plans to erase any debits.
(g) Such ACP shall include, at a minimum:

(1) ademonstration that the emissions reductions from the alterna-
tive program egual or exceed those which would result from the compli-
ance with section 218-4.1 of this Subpart;

(2) a demonstration that the alternative compliance program will
lead to full compliance with all elements of section 218-4.1 of this Subpart
starting no later than model year [2007] 2009 and

(3) actions by the manufacturers that advance the sale and use of
ZEV (including PZEV) and advanced technologies beyond that which
would otherwise occur as a result of the fleet average requirements in
Subpart 218-3 of this Part.

(h) Such ACP shall provide that advanced technology vehicle models,
including ZEV's, sold or leased in Cdifornia shal be available for

purchase or lease in New York except for type Il ZEVs placed in service
pursuant to section 1962(b)(2)(B) of the California Code of Regulations

(see Table 1, section 200.9 of this Title).

(i) Failure to meet the terms of the approved alternative compliance
program will subject a manufacturer to all applicable penalties, and will
require compliance with the ZEV mandate as prescribed in section 218-4.1
of this Subpart.

() A manufacturer shall notify the department of its intent to file an
ernative compliance program within 60 days after the effective date of
sregulation.

Text of proposed rule and any required statements and analyses may
be obtained from: Steven E. Flint, P.E., Department of Environmental
Conservation, Division of Air Resources, 625 Broadway, Albany, NY
12233, (518) 402-8292, e-mail: seflint@gw.dec.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Summary Regulatory | mpact Statement

The New York State Department of Environmental Conservation (De-
partment) is proposing to amend 6 NY CRR Subpart 200.9, and 6 NY CRR
Part 218. The purpose of the rule amendment is to revise the existing Low
Emission Vehicle (LEV) program to incorporate modifications that Cali-
forniahas madeto its vehicle emission control program relating to the Zero
Emission Vehicle (ZEV) mandate. New York is also proposing to amend
the Alternative Compliance Plan option in Part 218 to extend the expira-
tion date of the option and to revise plan flexibilities. Adoption of these
modifications is necessary to reduce emissions of air contaminants from
new motor vehicles, and will aso provide for continuing advancement of
motor vehicle emissions control technology.

By statutory authority of, and pursuant to, Environmental Conservation
Law (ECL), the Commissioner of Environmental Conservation is respon-
sible for protecting the air resources of New York State. The Commis-
sioner is authorized to adopt rules and regulations to enforce the ECL. The
Legislature bestowed on the Department the power to formulate, adopt,
promulgate, amend and repeal regulations for preventing, controlling or
prohibiting air pollution.

The main purpose of enacting this program is to protect the health of
New Y ork State residents and its visitors. The revised emissions standards,
developed to reduce air pollution from mobile sources, will have apositive
impact by decreasing emissions of ozone precursor compounds. Exposure
to motor vehicle emissions has caused or has been associated with eye,
throat and bronchial irritation, headaches, nausea and lightheadedness.
Deterioration in the health condition of those individuals with respiratory
ailments may also occur. The primary compounds emitted from vehicle
exhaust, and the secondary compounds that may form, can be detrimental
to human health. Several studies have found evidence to support this.

The ZEV revisions: adopt regulations identical to California's, remove
all references to fuel economy; modify the 15-year, 150,000-mile Partial
ZEV (PZEV) warranty required for hybrid electric vehicles; modify the
compliance requirements and options in response to the current state of
ZEV technology; and define three fuel cell development stages which start
in 2003.

The regulations are also modified to include revisions to the Zero
Emission Vehicle (ZEV) mandate which would delay the ZEV percentage
requirements until 2007, but allow full use of credits earned prior to that
date. For the 2007-2011 transition period, the ZEV obligation isreduced to
one-half of the current level, and the remaining half can be met with AT
PZEV s or hydrogen infrastructure. In addition, five types of hybrid electric
vehicles are defined qualifying for additional allowances or alowances
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that may be used in the AT PZEV category. The ZEV calculation method
will aso ne amended and five ZEV types are created that are the basis for
the ZEV credits. Typelll ZEVsplaced in any state that is administering the
California ZEV program (for example, New York State) pursuant to sec-
tion 177 of the federal Clean Air Act count towards California's ZEV
requirement, with the effect that the ZEV requirements of any section 177
state allow the counting of Type Il ZEVs placed in California or other
section 177 states.

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary alternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturers to design an aternative compliance plan which provides
clean air benefits from the commercialization of advanced motor vehicle
technology, while affording the manufacturer choices over what technol-
ogy to develop and place into service. Under the ACP, manufacturers
notify the Department of their intent to be governed by the ACP. The ACP
requires manufacturers to meet a 10 percent ZEV level, based on a credit
mechanism specified in the ACP. In addition, the ACP includes early
introduction and phase in credit multipliers, which decline until the pro-
gram fully matches up with the California program. The ACP requires that
vehiclessold or leased in Californiamust be available for purchase or lease
in New Y ork, and that manufacturers must identify in their proposed ACP
how such vehicles will be marketed. The ACP allows manufacturers to
generate up to 25 percent of their credits from infrastructure and transpor-
tation projects provided such projectsareidentified in their approved ACP.
Credits can be applied to the vehicle category (PZEV, AT PZEV, or ZEV)
which the project affects. The ACP includes specific reporting require-
ments, both in terms of forecasting as well as progress reports. The ACP
commences with model year 2005, and ends with the end of the 2008
model year.

California has projected that the incremental cost of PZEVsrelative to
SULEVsislikely to be less than $100 as vehicles are optimized in the next
few years. The additional cost would cover some improvement in compo-
nents should manufacturers design for less than a 150,000 mile life cur-
rently, and an additional $10 for zero evaporative emission control system
upgrades. Similarly, Californiaprojectsthat theincremental cost for an AT
PZEV is$1,500 in 2007-2008, $1,200 in 2009-2011 and $700 in 2012 and
beyond. For Battery EVSs, it is estimated that the incremental cost for full
function EVsis $17,000 from 2007-2012, and City EV's have an incremen-
tal cost of $8,000 from 2007-2012. Regarding Fuel Cell EVs, the incre-
mental costs are estimated to be $300,000 in 2007-2008, $120,000 in
2009-2011 and $9,300 in 2012 to 2020. As manufacturing economies of
scale and further technological developments are achieved, it is expected
that the incremental costs will be reduced.

Businessesinvolved in manufacturing, selling, or purchasing passenger
cars or trucks could be affected by the regulations. However, these are not
expected to impact automobile manufacturers significantly since manufac-
turers are already required to certify vehicles to standards appropriate for
each state’ s requirements. The ZEV requirements are not expected to have
a major cost impact on automobile dealers. Dealerships will experience
some cost increases associated with sale and service of PZEVs and AT
PZEV's, sincein some cases these are atechnol ogy that a deal ership has not
previously handled, and is thus required to train service personnel to
service these vehicles.

The proposed amendments may have a positive impact on New Y ork
employment since the new technol ogies associated with sale and service of
PZEVs and AT PZEVs, may require hiring or training personnel who are
familiar with the products and associated technologies. In some cases these
are atechnology that a dealership has not previously handled. New market-
ing strategies will also need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

The changes to the LEV regulations also result in no significant
changes in paperwork requirements for dealers. While dealers must assure
that the vehicles they sell are California certified, most manufacturers
include provisions in their ordering mechanisms to ensure that only Cali-
fornia certified vehicles are shipped to New Y ork State dedlers.

The flexibility of the changes to the ZEV mandate such as allowing
manufacturers to bank credits, allowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
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zero emission range and low fuel-cycle emissions will allow manufactur-
ers to design an alternative compliance plan which provides clean air
benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell asalong term ZEV program compliance benefit.

Many aspects of New York LEV regulations are more stringent than
their federal counterpart. Examples include the zero-emission vehicle pro-
gram. Because of this, adoption of al the Tier 2 standards would provide
fewer emission benefits. The federal programs do not include a specific
ZEV program. Thus, acceptance of the federal program could deprive New
York of some or al of the advanced technology and air quality benefits
associated with the ZEV program.

The New York ACP is a voluntary element of this regulation, and
includes required actions in model year 2005.

Regulatory Flexibility Analysis

1. Effect of rule:

The New York State Department of Environmental Conservation (De-
partment) is proposing to amend 6 NY CRR Subpart 200.9, and 6 NYCRR
Part 218. The proposed changes to the regulations may impact businesses
involved in manufacturing, selling, purchasing or repairing passenger cars
or trucks. However, these are not expected to impact automobile manufac-
turers significantly since manufacturers are already required to certify
vehicles to standards appropriate for each state's requirements (either
Federal or California certification standards).

State and local governments are also consumers of vehiclesthat will be
regulated under the proposed LEV amendments. Therefore, local govern-
ments who own or operate vehiclesin New York State are subject to the
same requirements as privately owned vehicles in NewYork State; i.e.,
they must purchase California certified vehicles.

The changes are arevision and extension of the current LEV standards.
The LEV program has been in effect in New York State since model year
1993 for passenger cars and light-duty trucks, and the New York State
Department of Environmental Conservation (Department) is unaware of
any adverse impact to small businesses or local governments as a result.

2. Compliance requirements:

There are no specific requirements in the regulation which apply exclu-
sively to small businesses or local governments. Reporting, recordkeeping
and compliance requirements are effective statewide. Automobile dealers
(some of which may be small businesses) selling new cars, are required to
sell or offer for sale only Californiacertified vehicles. Also, some automo-
bile dealershipswill be selling and servicing advanced technology vehicles
(ATV). These proposed amendments will not result in any additional
reporting requirements to dealerships other than the current requirements
to maintain records demonstrating that vehicles are California certified.
This documentation is the same documentation aready required by the
New Y ork State Department of Motor Vehicles for vehicle registration. If
local governments are buying new fleet vehicles, they should make sure
that the vehicles are California certified.

3. Professional services:

There are no professional services needed by small business or local
government to comply with the proposed rule.

4. Compliance costs:

California has estimated the incremental per vehicle cost of acity zero
emission vehicle (ZEV) to be $8,000. A full function ZEV cost increment
is projected at $17,000. A fuel cell ZEV cost increment is projected at
$300,000 in 2007-2008, $120,000 in 2009-2011, and $9,300 in 2012 and
beyond. The projected incremental cost for partial ZEVs (PZEVS) is pro-
jected to be $100. Advanced Technology PZEV's are projected to have a
cost increment of $500 in 2007-2008 and $200 in 2009-2011. As manufac-
turing economies of scale and further technological developments are
achieved, it is expected that the incremental costs will be reduced.

New York State currently maintains personnel and equipment to ad-
minister the LEV program. It is expected that these personnel will be
retained to administer the revisions to this program. Therefore, no addi-
tional costs will be incurred by the State of New Y ork for the administra-
tion of this program.

5. Minimizing adverse impact:

There will be no adverse impact on local governments who own or
operate vehicles in the state because they are subject to the same require-
ments as those imposed upon privately owned vehicles.

This regulation contains exemptions for emergency vehicles, and mili-
tary tactical vehicles and equipment. Furthermore, the LEV programis not
applicable to vehicles with an odometer reading of 7,500 miles or more
when sold.
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The flexibility of the changes to the ZEV mandate such as allowing
manufacturers to bank credits, allowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
zero emission range and low fuel-cycle emissions will alow manufactur-
ers to design an alternative compliance plan which provides clean air
benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell as along term ZEV program compliance benefit.

6. Small business and local government participation:

The Department plans on holding public hearings at various locations
throughout New York State after the amendments are proposed. Small
businesses and local governmentswill have the opportunity to attend these
public hearings. Additionally, there will be a public comment period in
which interested parties who are unable to attend a public hearing can
submit written comments.

7. Economic and technological feasibility:

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary aternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturersto design an alternative compliance plan which provides
clean air benefits from the commercialization of advanced motor vehicle
technology, while affording the manufacturer choices over what technol-
ogy to develop and place into service.

The proposed amendments may have a positive impact on New Y ork
employment since the new technol ogies associated with sale and service of
PZEVsand AT PZEV's, may require hiring or training personnel who are
familiar with the products and associated technol ogies. |n some casesthese
are atechnology that a deal ership has not previously handled. New market-
ing strategies will aso need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The New York State Department of Environmental Conservation (De-
partment) is proposing to amend 6 NY CRR Subpart 200.9, and 6 NY CRR
Part 218. The changes to the regulations modify New Y ork State’s current
zero emission vehicle sales requirement. There are no requirementsin the
regulation which apply only to rura areas. The changes to these regula-
tions may impact businesses involved in manufacturing, selling or
purchasing passenger cars or trucks. However, these are not expected to
impact automobile manufacturers significantly since manufacturers are
already required to certify vehiclesto standards appropriate for each state’s
requirements (either Federal or California certification standards).

The changes arerevisions and extensions of the current LEV standards.
The LEV program has been in effect in New York State since model year
1993 for passenger cars as well as light-duty trucks, and the NewY ork
State Department of Environmental Conservation (Department) is una-
ware of any adverse impact to rural areas as a result. The beneficial
emissions impact of the program accrues to all areas of the state.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

There are no specific requirements in the proposed regulations which
apply exclusively to rural areas. Reporting, recordkeeping and compliance
requirements apply primarily to vehicle manufacturers, and to a lesser
degree to automobile dealerships. Manufacturers reporting requirements
mirror the Californiarequirements, and are thus not expected to be burden-
some. Dealerships do not have reporting requirements, but must maintain
records to demonstrate that vehicles and some engines are Cdlifornia
certified. This documentation is the same as documentation aready re-
quired by the New Y ork State Department of Motor Vehicles for vehicle
registration.

Professional servicesare not anticipated to be necessary to comply with
therules.

3. Costs:

California has estimated the incremental per vehicle cost of acity zero
emission vehicle (ZEV) to be $8,000. A full function ZEV is projected to
have an incremental cost of $17,000. A fuel cell ZEV incremental cost is
projected at $300,000 in 2007-2008 and $120,000 in 2009-2011. The
projected incremental cost for partial ZEVs (PZEVS) is projected to be

$100. Advanced Technology PZEV s are projected to have an incremental
cost of $500 in 2007-2008 and $200 in 2009-2011. As manufacturing
economies of scale and further technological developmentsare achieved, it
is expected that the incremental costs will be reduced.

4. Minimizing adverse impact:

The changes will not adversely impact rural areas. As aresult of the
changes to the current ZEV requirements, rural areas may benefit by
seeing an improvement in the air quality.

5. Rural area participation:

The Department plans on holding public hearings at various locations
throughout New Y ork State once the regulation is proposed. Some of these
locations will be convenient for persons from rura areas to participate.
Additionally, there will be a public comment period in which interested
parties who are unable to attend a public hearing can submit written
comments.

Job Impact Statement

1. Nature of impact:

The New York State Department of Environmental Conservation (De-
partment) is proposing to amend 6 NY CRR Subpart 200.9, and 6 NY CRR
Part 218. The amendmentsto the regul ations are not expected to negatively
impact jobs and employment opportunities in New Y ork State. New Y ork
State hashad aLEV program in effect since model year 1993 for passenger
cars and light-duty trucks, and the NewY ork State Department of Environ-
mental Conservation (DEC) is unaware of any adverse impact to jobs and
employment opportunities as a result.

2. Categories and numbers affected:

The changes to this regulation may impact businesses involved in
manufacturing, selling or purchasing passenger cars or trucks. However,
these are not expected to impact automobile manufacturers significantly
since manufacturers are aready required to certify vehicles to standards
appropriate for each state’s requirements (either Federal or California
certification standards). Deadlershipswill be ableto sell California certified
vehiclesto buyersfrom states bordering New Y ork. Since vehicles must be
California certified in order to be registered in New York, New York
residents will not be able to buy non-complying vehicles out of state, but
may be able to buy complying vehicles out of state.

3. Regions of adverse impact:

None.

4. Minimizing adverse impact:

The ZEV requirements are not expected to have amajor cost impact on
automobile dealers. A principal element of the revisionsisthat in order for
avehicleto qualify for any of awide range of credit multipliers, the vehicle
must actually be placed in service. Thus, while dealers have historically
expressed concern that manufacturers would simply “dump” ZEV's on
dealerships, there is now an incentive for manufacturers and deders to
work together to ensure that the vehicles are actually placed into service.
Dealerships will experience some cost increases associated with sale and
service of PZEVsand AT PZEVSs, since in some cases these are atechnol-
ogy that a dealership has not previously handled, and is thus required to
train service personnel to service these vehicles.

The flexibility of the changes to the ZEV mandate such as allowing
manufacturers to bank credits, alowing the production of AT PZEVs or
hydrogen infrastructure to meet part of the ZEV obligation, allowing the
development of fuel cell stages, and increasing the AT PZEV allowances
for advanced componentry gaseous fuel or hydrogen fuel storage systems,
zero emission range and low fuel-cycle emissions will alow manufactur-
ers to design an alternative compliance plan which provides clean air
benefits from the commercialization of advanced motor vehicle technol-
ogy, while affording the manufacturer choices over what technology to
develop and place into service. These options will provide along term air
quality benefit, aswell asalong term ZEV program compliance benefit.

New York includes in the ZEV program an Alternative Compliance
Plan (ACP). The ACPisavoluntary aternative by which the State seeksto
ramp up to the full level of the ZEV mandate utilizing a broad range of
extremely clean, durable, advanced technology vehicles. The warranty
provisions associated with PZEV's will benefit consumers, and prevent
emission control systems degradation. The flexibility of the ACP alows
for manufacturersto design an alternative compliance plan which provides
clean air benefits from the commercialization of advanced motor vehicle
technology, while affording the manufacturer choices over what technol-
ogy to develop and place into service.

The proposed amendments may have a positive impact on New Y ork
employment since the new technol ogies associated with sale and service of
PZEVsand AT PZEV's, may require hiring or training personnel who are
familiar with the products and associated technol ogies. |n some casesthese
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are atechnology that a deal ership has not previously handled. New market-
ing strategies will also need to be developed to promote the advantages of
driving these cleaner vehicles, including significant air quality benefits,
and thus increase sales to consumers.

5. Self-employment opportunities:

None.

Department of Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Resuscitation Equipment in Public Places
I.D. No. HLT-14-04-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of Part 801 to Title 10 NYCRR.
Statutory authority: Public Health Law, section 3000-d
Subject: Resuscitation equipment in public places.
Purpose: To provide for the availability of resuscitation equipment in
certain public places.
Text of proposed rule:
Part 801
Availability of Resuscitation Equipment in Certain Public Places

801.1 Definitions. For the purposes of this Part, the following terms
shall be defined as follows:

(a) “Accessible Area” means any area, which can be easily identified

in their original package, and four (4) pairs of disposable gloves. Exhaled
air resuscitation masks and gloves shall be discarded after a single use
and replaced within 96 hours.

801.3 Labeling Requirements.

(a) The following written statement shall be stored with the resuscita-
tion equipment or affixed to the envelope or container in which such
equipment is stored:

IN THE EVENT OF AN EMERGENCY, REQUEST ASSISTANCE BY

DIALING 911 DO NOT ATTEMPT TO USE UNLESS TRAINED IN
CARDIOPULMONARY RESUSCITATION (CPR) AND IN THE USE OF

EXHALED AIR RESUSCITATION MASKS
RESUSCITATION EQUIPMENT CONTENTS INCLUDE:
TWO ADULT EXHALED AIR RESUSCITATION MASKS
TWO CHILD EXHALED AIR RESUSCITATION MASKS

FOUR PAIRS DISPOSABLE GLOVES
DISCARD MASK AND GLOVES AFTER ONE USE

REPLACE EQUIPMENT AS INDICATED

(b) The written statement shall be presented in a manner which is
readily visible. Lettering on the statement shall not be less#herch in
height.

801.4 Required Notice.

(a) The owner or operator of a public place shall provide clear and
conspicuous notice to all patrons which indicates that resuscitation equip-
ment for emergency use is available, its location, and information on how
to receive cardiopulmonary resuscitation (CPR) training. This notice shall
be in the form of a sign, or shall be included as part of an information
brochure, as long as the owner or operator provides the opportunity for all
patrons to read the notice upon entering or shortly after being seated, and
to do so without incurring a monetary charge.

(b) The notice shall include the following statements:

(1) In the event of an emergency, call 911 or (insert name of the local
Emergency Medical Services (EMS)) at (insert phone number of local
EMS system).

(2) Resuscitation masks and disposable gloves are available at (in-

by, and is readily accessible to, patrons. “Accessible areas” may include sert name of location(s) where resuscitation equipment is provided).

but shall not be limited to the following: bar area, service counter area,
host/hostess station, registration desk, and concession stand.

(3) Learn CPR. For information contact — (insert name(s) of organi-
zation(s) qualified to offer CPR training, which may include but are not

(b) “Bar” means any establishment which is devoted to the sale and limited to the American Red Cross and American Heart Association).

service of alcoholic beverages for on-premises consumption and in which

(c) Lettering and Graphics. The lettering on signs or informational

the service of food, if served at all, is incidental to the consumption of suchhandouts shall be of sufficient size so that all information is clear, conspic-

beverages.
(c) “Health Club” means any commercial establishment offering in-
struction, training or assistance and/or the facilities for the preservation,

uous, and easily read. Signs and informational handouts shall be printed
on durable material with a light-colored background. The required infor-
mation on signs and informational handouts shall be highly visible color,

maintenance, encouragement or development of physical fitness or wellwith lettering on signs a minimum %# inches in height, and the lettering

being. “Health Club” as defined herein shall include, but not be limited to,

on informational handouts a minimum%é inch in height.

health spas, health StudiOS, gymnasiums, Welght control StUdiOS, martial Text of proposed rule and any required statements and anajysﬁ may
arts and self-defense schools or any other commercial establishment offerpe obtained from: William Johnson, Department of Health, Division of

ing a similar course of physical training.
(d) “Owner or Operator” means the owner, manager, operator or
other person having control of an establishment.

(e) “Package” means the sealed manufacturer-provided packaging

containing an exhaled air resuscitation mask.
(f) “Public place” means a restaurant, bar, theater or health club.
(9) “Restaurant” means any commercial eating establishment with is

Lega Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsgna@health.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

devoted, wholly or in part, to the sale of food for on-premises consumption.RRégulatory Impact Statement

(h) “Resuscitation equipment” means:
(1) an adult exhaled air resuscitation mask, for which the Federal

Food and Drug Administration has granted permission to market, accom-

panied by a pair of disposable gloves; and
(2) a pediatric exhaled air resuscitation mask, for which the Federal

Food and Drug Administration has granted permission to market, accom-

panied by a pair of disposable gloves.

(i) “Suitable location” means any location where the resuscitation
equipment is readily available to the public for use at all times.

() “Theater” means a motion picture theater, concert hall, auditorium

or other building used for, or designed for. the primary purpose of exhibit-
ing movies, stage dramas, musical recitals, dance or other similar per-

formances.
801.2 Requirement.

Statutory Authority:

The authority for these regulationsis Public Health Law Section 3000-
d as added by Chapter 349 of the Laws of 2001 to encourage public
participation and aid in amedical emergency. The statute requires owners
or operators of certain public places to have specific resuscitative equip-
ment readily available for use in amedical emergency. Section 3000-d(3)
authorizes the Commissioner of Health to adopt certain regulations neces-
sary to implement the statute.

Legidative Objectives:

The Legislature recognizes the need to develop and support policies
promoting the good health of all the people of the State of New Y ork. One
essential element of such policies is to encourage public intervention and
aid during amedical emergency. Thelegislative objective of Section 3000-
d of the Public Health Law isto encourage emergency response by individ-

The owner or operator of a public place as defined in section 801.1(a) ualswho aretrained in cardiopulmonary resuscitation (CPR) and who may
of this Part shall have available, in an accessible area of such public not otherwise respond for fear of personal health risks.
place, resuscitation equipment sufficient to assure that patrons and/or staff ~Needs and Benefits:

can access it for use and bring it to the victim within 3 minutes of onset of

Emergency medical professionals have discovered that many individu-

an incident, and, in any event, no less than two (2) adult exhaled air as who are otherwise qualified to provide life saving assistance, such as
resuscitation masks, two (2) pediatric exhaled air resuscitation masks, allmouth-to-mouth resuscitation, are afraid to do so because of the perceived
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health risks of such activities. Such hesitation can cost the lives of the
individualsin need of prompt medical attention to ensure recovery.

In order to encourage qualified persons to provide life saving assis-
tance, while reducing therisk of potential exposure to disease, the Legisa-
ture has found it necessary for the health, safety and well-being of the
public, to require the ready availability of exhaled air resuscitation masks
and disposable glovesin certain public places. The location of this equip-
ment and a contact for CPR training must be made known to the patronsin
these places.

Public Health Law Section 3000-d requires restaurants, bars, theatres
and health clubs to make available resuscitation equipment in quantities
deemed adequate by the Department of Health and provides that a notice of
the availability and location of such resuscitation equipment shall be given
at such public places by means of signs, printed material or other written
communication as determined by the Commissioner of Health. Theserules
and regulations pertain to the quantity and equipment, information to be
provided with the equipment, and the type, size, style, location and word-
ing of the required written notice to patrons.

In 1999 there were 21,242 Emergency Medical Service (EMS) calls
from recreational sites such as, but not limited to, the public places regu-
lated by this act according to the permanent Pre-hospital Care Report
(PCR) data file. When a victim is not breathing, restoring oxygen to the
brain as soon as possibleis essential for the best chance of recovery and for
limiting further damage. Universal precautions in the form of a properly
fitted exhaled air resuscitation mask with a one-way valve and disposable
gloves are used to reduce the potential risk of infection to the responder
from such sources as bacterial and respiratory infection, Hepatitis B and C,
and AIDS. Trained responders would be among those individuals most
aware of the health risks from providing aid without using universal
precautions. Therefore knowledgeable individuals most able to respond in
an emergency sSituation may be the most reluctant to spontaneously be-
come involved when proper protective equipment is not available.

The statute also specifically provides immunity from liability pursuant
to Article 30 Section three thousand-a of the Public Health Law, to any
“good Samaritan” who voluntarily and without expectation of monetary
compensation renders emergency assistance to a person who is uncon-
scious, ill or injured.

Costs:

Costs for the Implementation of, and Continuing Compliance with this
Regulation to the Regulated Entity:

The operators of “public places’ such as bars, restaurants, theatres and
health clubs, are required to provide at least two (2) adult-size and two (2)
child-size exhaled air resuscitation masks each with a pair of disposable
gloves, which will be disposed of after use and replaced promptly within
ninety-six (96) hours. There must be a cache of this equipment that patrons
and/or staff can access as quickly as possible, and so that it may be brought
to the victim within three (3) minutes of the start of the incident from
wherever it islocated in the facility. Therefore there may need to be more
than one set of equipment in alarge facility. Cost per mask is estimated at
approximately $12. Cost of disposable gloves is minimal and restaurants
often have asupply on hand for usein their food service operation. Cost of
required signage will be variable as the operator may produce it in-house
or may have signs made. Maintaining the inventory of four (4) masks plus
gloves at each site/cache will cost at least $48. The law and regulation will
have no cost impact on facilities in New York City where a similar
regulation is already in effect.

Costs to State and Local Government:

There will be no additional costs to local governments. These entities
arenot required to provide any servicesasaresult of thisregulation. If they
operate a restaurant, bar, theatre, or health club, local governments will
incur costs as aregulated entity.

Costs to the Department of Health:

There are no additional coststo the Department of Health. Oversight of
affected entities will be conducted by existing staff.

Local Government Mandates:

This regulation does not impose any new programs, services, duties or
responsihilities upon any county, city, town, village, school district, fire
district or other special district as a governmental entity. If they operate a
restaurant, bar, theatre or health club they will be required to make resusci-
tative equipment and notices available as required by the regulation. The
statute makes clear that “nothing in this section shall be construed to
restrict the power of any county, city, town or village to adopt and enforce
additional local laws, ordinances or regulations which comply with at least
the minimum applicable standards set forth in this article”.

Paperwork:

This proposed amendment will not have a major effect on paperwork
for regulated parties. Such parties are expected to maintain the necessary
emergency equipment and signage as described. No reports are required.

Duplication:

This regulation does not duplicate any other State or federal law or
regulation. This regulation is patterned after a similar regulation already
implemented by New York City Department of Health (24 RCNY 18).
This act will not impose an additional burden on the public places/busi-
nesses in New York City, but rather will guarantee the same possibility/
capability for resuscitative action for upstate residents who find them-
selves in an emergency situation in one of the public places addressed by
the law.

Alternatives:

Without the availability of resuscitative equipment, many or most
individuals who are competent to provide resuscitative measures would be
reluctant to do so and the victim would have to wait precious minutes until
emergency medical personnel arrive at the scene. The time lapseis critical
in restoring oxygen to the brain to limit further damage to the victim.

Alternative quantities of equipment were considered. Two masks in
each size (adult and child) were determined to be a necessary and sufficient
quantity to meet the unlikely circumstance of more than one emergency
incident within a short period. The 96-hour equipment replacement period
accommodates weekends/holidays when replacement might be more diffi-
cult. Two mask sizes ensure an adequate air seal for potentia victim(s) of
various ages/sizes. Use of aconvertible mask was considered but felt that it
would encourage unnecessary dispute regarding the number of masks
required. Moreover, not everyone trained in CPR has had experience with
convertible masks.

Regulated requirements for the signage ensure that the information is
consistent and clearly readable. Details of materials and production, which
influence cost, and of exact placement in the establishment are left to the
discretion of the operator.

Federal Requirements:

Thisregulatory amendment does not exceed any minimum standards of
the federal government for the same or similar subject areas.

Compliance Schedule:

These proposed regulations will become effective upon publication of
aNotice of Adoption in the State Register.

Regulatory Flexibility Analysis

Effect on Small Business and Local Governments:

Thisregulation will apply to restaurants, bars, theaters and health clubs
employing 100 or less individuals and to any local government which
operates a restaurant, bar, theater or health club. Exact numbers were not
available but the Department estimates there are thousands of such entities.

Compliance Requirements:

There are no recordkeeping or reporting requirements associated with
the proposed rule. Regulated parties must acquire and maintain resuscita-
tion equipment and signage as provided in the regulation.

Professional Services:

No professional services are necessary in order to comply with the
proposed rule.

Compliance Costs:

There are no capital costs of compliance. The initia cost to comply
with the regulation is estimated at slightly more than $48 for 2 adult and 2
pediatric masks @ approximately $12 each. The cost of disposable gloves
isminimal and places serving food generally would have a supply on hand
already. Cost of required signage will vary as this may be produced in-
house or commercially. Additiona expense for continued compliance will
be only to replace used equipment as necessary. The regulation requires
that resuscitation equipment be located such that it can be brought to the
emergency victim within three (3) minutes of the onset of the incident.
Therefore, if a“small business’ covers a large physical area, or isonein
which access to the equipment is restricted, an additional cache of resusci-
tation equipment might be necessary in order to meet this performance
standard.

The law and regulation will have no cost impact on New York City
where asimilar regulation is already in effect with no distinction made for
the size of the business.

Economic and Technological Feasibility:

The proposed rule would impose no compliance requirements, which
would raise technological or feasibility issues.

Minimizing Adverse Impact:

The Department of Health considered the approaches in section 202-
b(1) of the State Administrative Procedure Act. In view of the implement-
ing statute, there are no acceptable alternatives. Without the availability of
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resuscitative equipment, many or most individuals who are competent to
provide resuscitative measures would be reluctant to do so and the victim
would have to wait precious minutes until emergency medical personnel
arrive at the scene. The time lapse is critical in restoring oxygen to the
brain to limit further damageto the victim. The effect of theregulationisto
provide a safety measure, which should be more beneficial than detrimen-
tal to the business in the event of an unfortunate emergency requiring its
use. In any event, the minimal costs involved can be attributed to the
legidation, rather than to the regulation.

Small Business and Local Government Participation:

The Department conducted outreach to entities that will beimpacted by
these regulations. A copy of the regulations and request for comments
were sent to the following organizations in April, 2002: Empire State
Restaurant and Tavern Association; International Health Racquet and
Sportsclub Association; National Association of Theater Owners; NYS
Hospitaity and Tourism Association; NY S Restaurant Association; and
TriCon Global Restaurants, Inc., representing the National Council of
Chain Restaurants. Issues raised by these parties have been considered in
the current revision of the regulations where deemed appropriate. Some
latitude regarding the signage and the location of the equipment is |eft to
the discretion of the establishment’s owner/operator, as to what will best
work intheir individual situations. Specifications of actual equipment to be
provided and parameters for its storage are more exact.

Rural Area Flexibility Analysis

Types and estimated numbers of rural areas:

The proposed rule will apply to the “public places’ as defined in the
law, i.e., restaurants, bars, theaters, and health clubs, whether located in
rural or urban areas. Rural areas are defined as counties with a population
less than 200,000 and, for counties with a population greater than 200,000,
includes towns with population densities of 150 persons or less per square
mile. The following 44 counties have a population less than 200,000:
Allegany, Cattaraugus, Cayuga, Chautauqua, Chemung, Chenango, Clin-
ton, Columbia, Cortland, Delaware, Essex, Franklin, Fulton, Genesee,
Greene, Hamilton, Herkimer, Jefferson, Lewis, Livingston, Madison,
Montgomery, Ontario, Orleans, Oswego, Otsego, Putnam, Rensselaer, St.
Lawrence, Saratoga, Schenectady, Schoharie, Schuyler, Seneca, Steuben,
Sullivan, Tioga, Tompkins, Ulster, Warren, Washington, Wayne, Wyo-
ming, and Yates. The following 9 counties have certain townships with
population densities of 150 persons or less per square mile: Albany,
Broome, Dutchess, Erie, Monroe, Niagara, Oneida, Onondaga, and Or-
ange.

Reporting, recordkeeping, and other compliance requirements; and
professional services:

The proposed regulations do not impose any new reporting require-
ments, forms or other paperwork. No additional professional services will
be necessary to comply with the proposed rule. Regulated parties must
acquire and maintain signage as provided in the regulation.

Costs:

There are no capital costs of compliance. Theinitial cost to implement
this regulation is estimated to be little more than approximately $48 total
for 2 adult and two pediatric masks ($12 each). Disposable gloves are
minimal cost and aready should be on site at most “public places’ covered
by the regulation. Cost of required signageis at the operator’ s discretion as
long as it meets requirements for size and content. Additional costs will
only be to replace any used equipment as necessary. There would not be
variation in these minimal costs for different types of public and private
entitiesin rural aress.

Minimizing adverse impact:

In general, the regulations attempt to minimize the adverse impact on
al providers, including those operating in rural areas. The Department of
Health considered the approachesin section 202-bb(2) of the State Admin-
istrative Procedure Act. This regulation ssmply provides for the availabil-
ity of at least four exhaled air resuscitation masks and disposable glovesin
“public places such as bars, restaurants, theaters and health clubs’, so that
trained persons will not be reluctant to provide CPR if necessary in an
emergency. Exemption of rura providers from the proposed rule would
not serve the purposes of the legidation to facilitate response by trained
individualsin an emergency requiring CPR. People in rural areas have the
right to expect the availability of this safety equipment just as people in
non-rural areas have such right. The minimal cost involved should not
prove a deterrent to provision of the necessary equipment.

Rural area participation:

The Department conducted outreach to entities that will beimpacted by
these regulations, including those that operate in rural areas. A copy of the
regulations and request for comments were sent to the following organiza-
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tions in April, 2002: Empire State Restaurant and Tavern Association;
International Health Racquet and Sportsclub Association; National Asso-
ciation of Theater Owners; NY S Hospitality and Tourism Association;
NY S Restaurant Association; and TriCon Globa Restaurants, Inc., repre-
senting the National Council of Chain Restaurants. Issues raised by these
parties have been considered in the current revision of the regulations
where deemed appropriate. Some latitude regarding the signage and the
location of the equipment is left to the discretion of the establishment’s
owner/operator, as to what will best work in their individual situations.
Specifications of actual equipment to be provided and parameters for its
storage are more exact. Exemption of operators of these businessesin rural
areas from the proposed rule would not serve the purpose of encouraging
participation of trained individualsin an emergency.

Job Impact Statement

A Job Impact Statement is not included because it is apparent from the
nature and purpose of this amendment that it will not have a substantial
adverse impact on jobs and employment opportunities.

| nsurance Department

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Recognition of the 2001 CSO Mortality Table
I.D. No. INS-14-04-00014-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of new Part 100 (Regulation 179) to Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1304, 4217,
4218, 4221, 4224, 4240 and 4517, and arts. 24 and 26

Subject: Recognition of the 2001 CSO mortality table.

Purpose: To recognize, permit and prescribe the use of the 2001 commis-
sioners standard ordinary (CSO) mortality table for lifeinsurance in accor-
dance with sections 4217, 4221 and 4517 of the Insurance Law.
Substance of proposed rule (Full text is posted at the following State
website: http://www.ins.state.ny.us/rproindx.htm): The following is a
summary of the substance of the rule:

Section 100.1 lists the main purpose of the regulation, recognizing and
prescribing the use of a new mortality table for the valuation of life
insurance.

Section 100.2 is the applicability section. The regulation applies to all
life insurers, fraternal benefit societies, and accredited reinsurers doing
business in the State of New Y ork.

Section 100.3 is the definitions section.

Section 100.4 sets forth the general requirements for the use of the
mortality table. The mortality table may be used for ordinary life insurance
policies issued on or after January 1, 2004, but must be used for all
ordinary lifeinsurance policiesissued on or after January 1, 2009.

Section 100.5 defines the conditions for the use of the mortality table
for the following: (1) plans of insurance with separate rates for smokers
and nonsmokers and (2) plans of insurance without separate rates for
smokers and nonsmokers. This section requires that insurers submit an
Actuarial Opinion based on asset adequacy analysis in accordance with
Part 95 of this Title when the 2001 CSO table is used as the minimum
standard for valuing life insurance.

Section 100.6 defines when the 2001 CSO table is an acceptable table
for meeting the requirements of Part 98 of this Title.

Section 100.7 prescribes the use of gender-blended tables for those
ordinary life insurance policies that utilize the same premium rates and
chargesfor male and femalelives or those policiesissued where applicable
law does not permit distinctions on the basis of gender.

Section 100.8 establishes the severability provision of the regulation.

Appendix 25 contains the 2001 CSO mortality table. Rates of mortality
in Tables 1-24 are non-gender blended. Rates of mortality in Tables 25-84
are gender-blended.

Text of proposed rule and any required statements and analyses may
be obtained from: Theresa Marchon, Insurance Department, 25 Beaver
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St., New York, NY 10004, (212) 480-2280, e-mail: tmarchon@
ins.state.ny.us

Data, views or arguments may be submitted to: Michael D. Cebula,
Insurance Department, One Commerce Plaza, Albany, NY 12257, (518)
486-6805, e-mail: mcebula@ins.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority:

The superintendent’ s authority for the adoption of Regulation 179 (11
NY CRR 100) is derived from sections 201, 301, 1304, 4217, 4218, 4221,
4224, 4240, 4517, Article 24, and Article 26 of the Insurance Law.

These sections establish the superintendent’s authority to promulgate
regulations governing reserve requirements for life insurers. Sections 201
and 301 of the Insurance Law authorize the superintendent to prescribe
regulations accomplishing, among other concerns, interpretation of the
provisions of the Insurance Law, aswell as effectuating any power givento
him (under the provisions of the Insurance Law) to prescribe forms or
otherwise to make regulations.

Section 1304 of the Insurance Law requires insurers to maintain
reserves for life insurance policies and certificates according to prescribed
tables of mortality and rates of interest.

Section 4217(c)(2)(A)(iii) permits, as aminimum standard of valuation
for life insurance policies, any ordinary mortality table adopted by the
National Association of Insurance Commissioners (NAIC) after 1980, and
approved by the superintendent.

Section 4218 requires that when the actual premium charged for life
insurance under any life insurance policy is less than the modified net
premium calculated on the basis of the commissioners reserve valuation
method the minimum reserve required for such policy shall be the greater
of either the reserve calculated according to the mortality table, rate of
interest, and method actually used for such policy, or the reserve calculated
by the commissioners reserve valuation method replacing the modified net
premium by the actua premium charged for the policy in each contract
year for which such modified net premium exceeds the actua premium.

Section 4221(k)(9)(B)(vi) permits, for policies of ordinary insurance,
the use of any ordinary mortality table, adopted by the NAIC after 1980,
and approved by the Superintendent, for use in determining the minimum
nonforfeiture standard.

Section 4224(a)(1) prohibits unfair discrimination between individuas
of the same class and of equal expectation of life, in the amount or payment
or return of premiums, or rates charged for life insurance policies.

Section 4240(d)(7) states the superintendent shall have the power to
promulgate regulations, as may be appropriate, to carry out the provisions
of this section, which covers various issues related to separate accounts of
insurance companies, including reserve issues.

For Fraternal Benefit Societies, section 4517(c)(2) requires societies to
comply with the minimum valuation standards of section 4217 of the
Insurance Law for life insurance certificates issued on or after January 1,
1980.

Article 24 describes unfair methods of competition and unfair and
deceptive acts and practices.

Article 26 describes unfair claim settlement practices, other miscon-
duct and discrimination.

2. Legidative objectives:

One major area of focus of the Insurance Law is solvency of insurers
doing businessin New Y ork. One way the Insurance Law seeks to ensure
solvency is through requiring all insurers licensed to do business in New
York State to hold reserve funds necessary in relation to the obligations
made to policyholders. The Insurance Law prescribes the mortality tables
and interest rates to be used for calculating such reserves.

3. Needs and benefits:

The current statutory valuation standard, the 1980 Commissioners
Standard Ordinary (CSO) table is more than 20 years old. Since the time
the 1980 CSO table was developed there have been improvements in
mortality levels. The 2001 CSO table is based on mortality experience
from the 1990s supplied by insurers that participated in a Society of
Actuaries study on mortality. This table isintended to replace the existing
1980 CSO table for valuing the minimum standards for ordinary life
insurance. According to the American Academy of Actuaries Task Force
Report, it is expected that the 2001 CSO table will produce overall reserves
(excluding deficiency reserves) that will be approximately 20 percent
lower than those produced by the 1980 CSO table. Since the use of this
table will lower the reserves on ordinary life business, insurers may usethe
2001 CSO table only if they provide an Actuarial Opinion based on asset

adequacy analysis which isin compliance with Part 95 of this Title. This
Regulation will give domestic insurance companies and foreign insurance
companies licensed to do business in New York State the ability to com-
pete effectively with companies not so licensed. The 2001 CSO mortality
table is supported by the actuarial profession.

4. Costs:

Costs to most insurers licensed to do businessin New York State will
be minimal, including the cost to devel op computer programs which incor-
porate the new mortality table. Some insurers already have in place the
mortality table due to the Recognition of the 2001 CSO Mortality Tablefor
Usein Determining Minimum Reserve Liabilitiesand Nonforfeiture Bene-
fits Model Regulation adopted by National Association of Insurance Com-
missioners (NAIC) in December 2002. Thisregulation isexpected to lower
reserve levels for anumber of products which use the new table, therefore
additional costs will be minimal. An insurer that needs to modify its
current system to include this table could produce modifications internally
or purchase services from a consultant. Once the new table is incorporated
into the insurers systems, no additional costs should beincurred due to the
new table.

Costs to the Insurance Department will be minimal. There are no costs
to other government agencies or local governments.

5. Local government mandates:

The regulation imposes no new programs, services, duties or responsi-
bilities on any county, city, town, village, school district, fire district or
other special district.

6. Paperwork:

The regulation imposes no new reporting requirements.

7. Duplication:

The regulation does not duplicate any existing law or regulation.

8. Alternatives:

The only significant aternative to be considered was to keep the
current minimum standard for the valuation of ordinary life insurance as
the 1980 CSO table, which would result in higher reserves for New Y ork
licensed lifeinsurers.

9. Federal standards:

There are no federa standardsin the subject area.

10. Compliance schedule;

Compliance with this regulation is voluntary for all ordinary lifeinsur-
ance policies issued between January 1, 2004 and December 31, 2008.
Insurers must us the 2001 CSO tablefor al ordinary life insurance policies
issued on or after January 1, 2009, which allows insurers subject to the
regulation ample time to achieve full compliance.

Regulatory Flexibility Analysis

1. Small businesses:

The Insurance Department finds that this rule will not impose any
adverse economic impact on small businesses and will not impose any
reporting, recordkeeping or other compliance requirements on small busi-
nesses. The basis for this finding is that this rule is directed at al life
insurance companies licensed to do businessin New York State, none of
which fall within the definition of “small business’ as found in section
102(8) of the State Administrative Procedure Act. The Insurance Depart-
ment has reviewed filed Reports on Examination and Annual Statements
of authorized insurers and believes that none of them fall within the
definition of “small business’, because there are none which are both
independently owned and have under one hundred employees.

2. Local governments:

The regulation does not impose any impacts, including any adverse
impacts, or reporting, recordkeeping, or other compliance requirements on
any local governments.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas:

Insurers covered by the regulation do business in every county in this
state, including rural areas as defined under SAPA 102(10).

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The regulation recognizes and prescribes the use of a new mortality
table for life insurance.

3. Costs:

Costs to most insurers licensed to do businessin New York State will
be minimal, including the cost to devel op computer programs which incor-
porate the new mortality table. The new table is not required for use until
January 1, 2009. Some insurers already have in place the mortality table
due to the Recognition of the 2001 CSO Mortality Table for Use in
Determining Minimum Reserve Liabilities and Nonforfeiture Benefits
Model Regulation adopted by National Association of Insurance Commis-
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sioners (NAIC) in December 2002. This regulation is expected to lower
reserve levels for anumber of products which use the new table, therefore
additional costs will be minimal. An insurer that needs to modify its
current system to include this table could produce modifications internally
or purchase services from a consultant. Once the new table isincorporated
into the insurers systems, no additional costs should be incurred due to the
new table.

4. Minimizing adverse impact:

It does not impose any adverse impact on rural areas.

5. Rural area participation:

The regulation was drafted after consultation with an advisory group
made up of members of the American Academy of Actuaries, the public
policy organization for actuaries practicing in al speciaties within the
United States. The Academy worked with both the Society of Actuaries
and the NAIC's Life and Health Actuarial Task Force to develop the 2001
CSO tables. Additionally, the Department had numerous discussions with
both the Life Insurance Council of New York (LICONY) and the Ameri-
can Council of Life Insurers regarding this regulation. A copy of the draft
was distributed to LICONY in September, 2003. A discussion of the
proposed regulation was included in the Insurance Department’s regula-
tory agenda which was published in the January 2004 issue of the State
Register.

Job Impact Statement

Nature of impact:

The Insurance Department finds that this rule will have a positive
impact or no impact on jobs and employment opportunities. The rule
adopts a new mortality table for use in determining minimum reserve
liabilities and nonforfeiture benefits. This rule will lower reserve require-
ments and therefore decrease the cost of doing businessin New Y ork.

Categories and number affected:

The Insurance Department finds that no categories of jobs or number of
jobswill be affected.

Regions of adverse impact:

This rule applies to al insurers licensed to do business in New Y ork
State. There would be no region in New Y ork which would experience an
adverse impact on jobs and employment opportunities.

Minimizing adverse impact:

No measures would need to be taken by the Department to minimize
adverse impacts.

Self-employment opportunities:

This rule would not have a measurable impact on self-employment
opportunities.

Office of Mental Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Attendance Rulesfor Teachers
1.D. No. OMH-14-04-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: This is a consensus rule making to amend sections
250.1, 250.6 and 251.6 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09(b) and
31.04(a); and Civil Service Law, section 136
Subject: Attendance rules for teachers.
Purpose: To conform overtime eligibility rules to labor management
agreements.
Text of proposed rule: Part 250 is amended as follows:

Subdivision (c) of § 250.1 isamended to read as follows:

(c) Overtime. Overtime shall [not] be earned for time worked in excess
of the basic work-week during the 10-month period an employee is paid
hisregular salary. An employee who isrequired to work in his’her position
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or in any other position allocated to a salary grade in section 130 of the
Civil Service Law for the two-month period during which his’her regular
salary is not paid shall receive additional compensation for such service.

A new paragraph 11 is added to subdivision (a) of § 250.6 to read as
follows:

(11) Education director I, G-22
Part 251 is amended to read as follows:
Subdivision (a) of § 251.6 isamended to read as follows:

(a) These attendance rules shall apply to the employees in the depart-
ment who are employed in [one of] the position[s] listed below and whose
principa duties involve teaching or instruction of patients or inmates, or
the direct supervision of such teaching or instruction; and who are em-
ployed on the basis of acalendar year similar to the school calendar year of
public school teachers in New York State; and who are compensated in
accordance with section 136 of the New Y ork State Civil Service law; and
who are designated as managerial/confidential under section 201, article
14 of the Civil Service Law:

[(1) Education director |, G-22.
(2)] Education director 1l, G-24

Text of proposed rule and any required statements and analyses may
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
473-6945, e-mail: dodell @omh.state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.

This action was not under consideration at the time this agency’s
regulatory agenda was submitted.

Consensus Rule M aking Deter mination

No person is likely to object to these amendments because they merely
are intended to conform the regulations to labor management agreements
in effect since October 1, 1990. These amendments revise Parts 250 and
251 of Title 14 NYCRR to reflect that teachers, in titles assigned to grade
22 and below, employed by the Office of Mental Health, are eligible for
overtime and that the title Education Director |, G-22 is no longer in the
Management Confidential unit. (Part 250 relates to titles in the teacher
seriesin the Professional, Scientific and Technical (PS& T) bargaining unit
and Part 251 relates to titles in the teacher series in the Management
Confidentia unit.)

Effective since 10/1/90, there has been aprovisioninthe PS& T Agree-
ment that provides that compensation for overtime work will continue to
be subject to all applicable statutes, rules and regulations, except that all
positions in the PS& T Unit, allocated or equated to grades 22 and below,
shall be deemed to be eligible to receive overtime compensation. This
requirement is currently found in 7.17 of the most recent PS& T Agree-
ment. To conform Part 250 to this provision, § 250.1(c) will be amended to
indicate that all positions subject to Part 250 are overtime eligible.

The title Education Director |, G-22, will be moved from § 251.6 to
§ 250.6 reflecting its correct bargaining unit. The remaining Management
Confidential titlein Part 251, Education Director 11, G-24, continues to be
ineligible for overtime.

Section 250.6(c) of Title 14 NY CRR states that in the event the provi-
sions of attendance regulations or rules and an agreement between the state
and an employee organization, reached pursuant to Article 14 of the Civil
Service Law, are different, the provisions of the agreement shall be con-
trolling.

These revisions will also make Parts 250 and 251 consistent with the
determination by the Division of Budget of positions eligible for overtime
as set forthin § 135.3 of 9 NY CRR Part 135, Overtime Compensation.

As set forthin 14 NY CRR 88 250.5 and 251.5, these Parts may not be
amended except on approva by the New York State Civil Service Com-
mission. Evidence of such approval shall be submitted when this rule is
adopted.

Job Impact Statement

A Job Impact Statement is not submitted with this notice because these
amendments will have no negative impact on jobs and employment oppor-
tunities. The changes merely conform these Parts to labor management
agreements in effect since October 1, 1990 and will make them consistent
with the determination by the Division of the Budget of positions eligible
for overtime.
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Office of Mental Retardation
and Developmental Disabilities

EMERGENCY
RULE MAKING

Rate/Fee Setting

I.D. No. MRD-03-04-00002-E
Filing No. 327

Filing date: March 23, 2004
Effectivedate: March 30, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 635-10.5, 671.7, 680.12, 681.14
and 690.7 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 13.07, 13.09 and
43.07

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Fiscal uncertain-
ties precluded OMRDD from securing necessary control agency approvas
to allow for timely proposal and promulgation of these amendmentswithin
the regular SAPA procedural time frames. The emergency amendments
revise the rates/fees of reimbursement of the referenced facilities and
services. If OMRDD did not file this emergency adoption and maintain the
regulatory authority to pay the revised rates and fees effective January 1,
2004 and February 1, 2004, the loss of revenues could have a deleterious
effect on thefiscal viability of some providers, especially those which have
smaller operations. This potential negative effect could translate into com-
promised services for citizens with developmental disabilities who need
such services.

Subject: Ratelfee setting in voluntary agency operated individualized
residential aternative (IRA) facilities and home and community-based
(HCBS) waiver services, HCBS waiver community residential habilitation
services, specialty hospitals; intermediate care facilities for persons with
developmental disabilities; and day treatment facilities serving persons
with developmental disabilities.

Purpose: To revise the methodologies used to calculate rates/fees of the
referenced facilities or programs for the periods of Jan. 1, 2004 to Dec. 31,
2004 and July 1, 2004 to June 30, 2005. More specificaly, the amend-
ments are concerned with establishing trend factors to be applied within
the context of the referenced reimbursement methodol ogies, effective Jan.
1, 2004 and Feb. 1, 2004.

Text of emergency rule: ° Paragraph 635-10.5(i) (1) - Add new subpara-
graphs (xix) and (xx):

sponsored family care, the agency must pay the trend related to the
difficulty of care payment to the individual family care provider.
Note: Rest of paragraph is renumbered accordingly.
° Clause 671.7(a)(2)(vi)(a) - Add new subclause (12):
(12) For calendar year 2004:

NY C and Nassau, Rockland, Suffolk, $28.07 per day
and Westchester Counties
Rest of State $28.07 per day

Note: Rest of clause remains unchanged.
° Clause 671.7(a)(1)(xvi)(a) - Add new subclause (10):

(20) 0.00 percent from January 1, 2004 through December 31,

2004.

° Clause 671.7(a)(1)(xvi)(b) - Add new subclause (10):

(20) 0.00 percent from July 1, 2004 through June 30, 2005.
° Paragraph 680.12(d)(3) - Add new subparagraph (xvii):

(xvii) 3.02 percent for 2004.

° Subparagraphs 681.14(g)(1)(x) -(xiii) are amended as follows:

(x) Effective February 1, 2003, facilities will receive an amount
that they would have received if the trend factor in subparagraph (ix) of
this paragraph for the rate period of July 1, 2002 to June 30, 2003 were
increased in the amount of 3.0 percent. The trend factor in effect for the
rate period ending June 30, 2003 shall be deemed to be increased in the
amount of 3.0 percent; [and]

(xi) 3.43 percent for 2002-2003 to 2003-2004 [.] ;

(xii) Effective February 1, 2004, facilities will receive an amount
that they would have received if the trend factor in subparagraph (xi) of
this paragraph for the rate period of July 1, 2003 to June 30, 2004 were
increased in the amount of 3.12 percent. The trend factor in effect for the
rate period ending June 30, 2004 shall be deemed to be increased in the
amount of 3.12 percent; and

(xiii) 3.20 percent for 2003-2004 to 2004-2005.

° Subparagraphs 681.14(g)(2)(x) -(xiii) are amended as follows:

(x) Effective February 1, 2003, facilities will receive an amount
that they would have received if the trend factor in subparagraph (ix) of
this paragraph for calendar year 2002 were increased in the amount of 3.0
percent. The trend factor for the rate year ending December 31, 2002 shall
be deemed to be increased in the amount of 3.0 percent; [and)]

(xi) 3.43 percent for 2002 to 2003 [.] ;

(xii) Effective February 1, 2004, facilities will receive an amount
that they would have received if the trend factor in subparagraph (xi) of
this paragraph for calendar year 2003 were increased in the amount of
3.12 percent. The trend factor for the rate year ending December 31, 2003
shall be deemed to be increased in the amount of 3.12 percent; and

(xiii) 3.20 percent for 2003 to 2004.

° Subparagraphs 681.14(g)(3)(xviii) -(xxi) are amended as follows:

(xviii) Effective February 1, 2003, facilities will receive an
amount that they would have received if the trend factor in subparagraph
(xvii) of this paragraph for the rate period of July 1, 2002 to June 30, 2003
were increased in the amount of 3.0 percent. The trend factor in effect for
the rate period ending June 30, 2003 shall be deemed to beincreased in the

(xix) Effective February 1, 2004, facilities will receive an amount amount of 3.0 percent; [and]

that they would have received if the trend factor in subparagraph (xviii) of
this paragraph for the fee period July 1, 2003 to June 30, 2004 were

(xix) 3.43 percent for 2002-2003 to 2003-2004 [.] ;
(xx) Effective February 1, 2004, facilities will receive an amount

increased in the amount of 3.12 percent. The trend factor in effect for thethat they would have received if the trend factor in subparagraph (xix) of
fee period ending June 30, 2004 shall be deemed to be increased in ththis paragraph for the rate period of July 1, 2003 to June 30, 2004 were
amount of 3.12 percent. The application of these trend factors shall includeincreased in the amount of 3.12 percent. The trend factor in effect for the
services provided in accordance with paragraph (c)(2) of this section. rate period ending June 30, 2004 shall be deemed to be increased in the
(xx) 3.20 percent to trend 2003-2004 costs to 2004-2005. The amount of 3.12 percent; and
application of these trend factors shall include services provided in accor- (xxi) 3.20 percent for 2003-2004 to 2004-2005.
dance with paragraph (c)(2) of this section. For agency sponsored family ~ ° Subparagraphs 681.14(g)(4)(xviii) -(xxi) are amended as follows:
care, the agency must pay the trend related to the difficulty of care (xviii) Effective February 1, 2003, facilities will receive an
payment to the individual family care provider. amount that they would have received if the trend factor in subparagraph
Note: Rest of paragraph is renumbered accordingly. (xvii) of this paragraph for calendar year 2002 were increased in the
° Paragraph 635-10.5(i)(2) - Add new subparagraphs (xix) and (xx): amount of 3.0 percent. The trend factor for the rate year ending December
(xix) Effective February 1, 2004, facilities will receive an amount 31, 2002 shall be deemed to be increased in the amount of 3.0 percent;
that they would have received if the trend factor in subparagraph (xviii) of [and]
this paragraph for calendar year 2003 were increased in the amount of (xix) 3.43 percent for 2002 to 2003 [] ;
3.12 percent. The trend factor in effect for the fee period ending December (xx) Effective February 1, 2004, facilities will receive an amount
31, 2003 shall be deemed to be increased in the amount of 3.12 percenthat they would have received if the trend factor in subparagraph (xix) of
The application of these trend factors shall include services provided in this paragraph for calendar year 2003 were increased in the amount of
accordance with paragraph (c)(2) of this section. 3.12 percent. The trend factor for the rate year ending December 31, 2003
(xx) 3.20 percent to trend calendar 2003 costs to calendar year shall be deemed to be increased in the amount of 3.12 percent; and
2004. The application of these trend factors shall include services pro- (xxi) 3.20 percent for 2003 to 2004.
vided in accordance with paragraph (c)(2) of this section. For agency ° Subparagraph 690.7(d)(6)(i) - Add new clause (p):
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(p) 0.00 percent for 2003-2004 to 2004-2005, including those effect onthefiscal viability of some providers, especially those which have
facilities in Regions Il and 11l designated or elected to a Region | reporting smaller operations.

year-end and fiscal cycle and excluding those facilities in Region | desig-
nated or elected to a Region Il or Ill reporting year-end and fiscal cycle in

accordance with subparagraph (b)(1)(iv) of this section.
° Subparagraph 690.7(d)(6)(ii) - Add new clause (p):

4. Costs:

a Coststo the Agency and to the State and its local governments:

° For Individualized Residential Alternative (IRA) facilities and Home
and Community-based (HCBS) Waiver services (amendments to section

(p) 0.00 percent for 2003 to 2004, including those facilities in  635-10.5). New York State currently funds IRA facilities and all author-
Region | designated or elected to Region Il or Il and excluding those ized HCBS Waiver residential habilitation, day habilitation, supported
facilities in Region Il or Ill designated or elected to Region | in accor- employment, respite, and prevocational services for the approximately

dance with subparagraph (b)(1)(iv) of this section.

This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, |.D. No. MRD-03-04-00002-EP, Issue of January 21,
2004. The emergency rule will expire on the publication date of simultane-
ously filed notice of adoption.

Text of emergency ruleand any required statements and analyses may
be obtained from: Barbara Brundage, Acting Director, Regulatory Af-
fairs Unit, Office of Mental Retardation and Developmental Disabilities,
44 Holland Ave., Albany, NY 12229, (518) 474-1830; e-mail: bar-
bara.brundage@omr.state.ny.us

Additional matter required by statute: Pursuant to the requirements of
the State Environmental Quality Review Act (SEQRA) and in accordance
with 14 NY CRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NY CRR
Part 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have asignificant effect on the environment, and an
environmental impact statement will not be prepared.

Regulatory Impact Statement

1. Statutory Authority:

a TheNew Y ork State Office of Mental Retardation and Devel opmen-
tal Disabilities (OMRDD) statutory responsibility to assure and en-
courage the development of programs and services in the area of care,
treatment, rehabilitation, education and training of persons with mental
retardation and developmental disabilities, as stated in the New Y ork State
Mental Hygiene Law Section 13.07.

b. OMRDD’s authority to adopt rules and regulations necessary and
proper to implement any matter under its jurisdiction as stated in the New
York State Mental Hygiene Law Section 13.09.

c. OMRDD'’s responsibility, as stated in section 43.02 of the Mental
Hygiene Law, for setting Medicaid rates for services in facilities licensed
by OMRDD.

2. Legidative Objectives: These emergency amendments further the
legislative objectives embodied in sections 13.07, 13.09, and 43.02 of the
Mental Hygiene Law. The enactment of these emergency amendmentswill
ensurethe funding to voluntary agency providers of the following services:

a. Individualized Residential Alternative (IRA) facilitiesand Home and
Community-based (HCBS) Waiver services (amendments to section 635-
10.5).

b. Home and Community-based (HCBS) Waiver Community Residen-
tial Habilitation Services (amendments to section 671.7).

c. Specialty Hospitals (amendments to section 680.12).

d. Intermediate Care Facilities for Persons with Developmental Disa-
bilities (ICF/DD) (amendments to section 681.14).

e. Day Treatment Facilities for Persons with Developmental Disabili-
ties (amendments to section 690.7).

This funding is necessary in order to enable voluntary agencies that
operate the above facilities to maintain services in the areas of care,
treatment, rehabilitation, and training of persons with mental retardation
and developmental disabilities.

3. Needs and Benefits; From the time of their inception and implemen-
tation in New York State, OMRDD has provided funding for the above
referenced facilities and services. Such funding is necessary to assure the
continued delivery of services to persons with developmental disabilities.
The emergency amendments are primarily concerned with identifying the
respective trend factors applicable to these facilities and services, effective
January 1, 2004 and February 1, 2004.

Fiscal uncertainties precluded OMRDD from securing necessary con-
trol agency approval to alow for previous proposa and timely promulga-
tion of these amendments within the regular SAPA procedura time
frames. The loss of revenues, if OMRDD did not file these emergency
amendments and maintain the regulatory authority to reimburse providers
of the above referenced facilities and services at revised rates/fees for the
periods beginning January 1, 2004, and July 1, 2004, could have anegative
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57,400 persons receiving such services as of December 2003.

The emergency amendments implement atrend factor of 3.20 percent.
The estimated cost for implementation the trend factor contained in the
amendments on an annual aggregate basis is approximately $44.0 million
for the fee periods beginning January 1, 2004 and July 1, 2004. This
represents approximately $21.7 million in State share and $20.4 millionin
federal funds. The estimated cost of the 3.20 percent trend factor to local
governments is approximately $1.9 million on an annua aggregate basis
and divided among the counties.

The amendments contained in this emergency rule making also add
new subparagraphs 635-10.5(i)(1)(xix) and (i)(2)(xix) to establish a sup-
plemental trend factor of 3.12 percent for the immediately preceding fee
periods. Effective February 1, 2004, providers of these services will re-
ceive an amount that they would have received if the trend factor in effect
for the fee periods ending December 31, 2003 and June 30, 2004 were
increased by 3.12 percent. The estimated cost for implementation of this
supplemental trend factor contained in the emergency amendments on an
annual aggregate basis is approximately $40.0 million. This represents
approximately $19.7 million in State share and $18.5 million in federal
funds. The estimated cost of the 3.12 percent supplemental trend factor to
local governments is approximately $1.8 million on an annual aggregate
basis and divided among the counties.

° For Home and Community-based (HCBS) Waiver Community Resi-
dential Habilitation Services (amendments to section 671.7). Currently,
OMRDD funds voluntary operated community residence facilities which
are providing services to approximately 1,900 persons as of December
2003. The amendmentsimplement atrend factor of zero percent. There are
therefore no costs attributable to this amendment, either to the State or to
local governments.

The amendments to section 671.7 aso update the SSI per diem al-
lowances consistent with levels determined by the Federal Social Security
Administration. There are no additional costs attributable to this con-
forming amendment, either to the State or to local governments.

° For Specialty Hospitals (amendments to section 680.12). New Y ork
State funds the one such facility currently in operation. The emergency
amendments implement a trend factor of 3.02 percent. The estimated total
cost for implementation of this trend factor on an aggregate annualized
basisis approximately $437,000 for the period beginning January 1, 2004.
This represents approximately $218,500 in State share and $218,500 in
federal funds. There are no costs to local governments as a result of the
amendments.

° For Intermediate Care Facilities for Persons with Developmental
Disabilities (ICF/DD), (amendments to section 681.14). As of December
2003, there were 623 voluntary-operated sites certified by OMRDD to
provide ICF/DD servicesin New Y ork State. The emergency amendments
implement atrend factor of 3.20 percent. The estimated cost for implemen-
tation of the trend factor contained in the amendments on an annual
aggregate basis is approximately $22.8 million for the rate periods begin-
ning January 1, 2004 and July 1, 2004. This represents approximately
$11.4 million in State share and $11.4 million in federal funds.

The amendments contained in this emergency rule making also add
new subparagraphs 681.14(g)(1)(xii); (9)(2)(xii); (9)(3)(xx) and (g)(4)(xx)
to establish asupplemental trend factor of 3.12 percent for theimmediately
preceding rate periods. Effective February 1, 2004, ICF/DD facilities will
receive an amount that they would have received if the trend factor in
effect for the rate periods ending December 31, 2003 and June 30, 2004
were increased by 3.12 percent. The estimated cost for implementation of
this supplemental trend factor contained in the emergency amendments on
an annual aggregate basis is approximately $20.4 million. This represents
approximately $10.2 million in State share and $10.2 million in federal
funds.

There are no costs to local governments resulting from amendments to
section 681.14.

° For Day Treatment facilities serving persons with developmental
disabilities (amendments to section 690.7). As of December 2003, there
were 206 sites certified by OMRDD to provide day treatment services
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statewide. The amendments implement a trend factor of zero percent for
the periods beginning January 1, 2004 and July 1, 2004. Thereis therefore
no fiscal impact, State or federal, associated with the amendments. There
are also no costs to loca governments resulting from these amendments.

Pursuant to the Social Services Law, local governments incur no costs
for most of the above referenced facilities or services, or the State reim-
burses local governments for their share of the cost of Medicaid funded
programs and services. As previously discussed on a facility/service spe-
cific basis, an unreimbursed local government share isinvolved for only a
portion of the consumers receiving HCBS waiver services (section 635-
10.5). These are consumers who live with their families or on their own
and who do not qualify for local sharerelief under State law.

In all instances, these estimated cost impacts have been derived by
applying the trend factor provisions of the amendments within the context
of the respective reimbursement methodol ogies to the providers of services
certified or authorized as of December, 2003.

b. Costs to private regulated parties. There are no initial capital invest-
ment costs nor initial non-capital expenses. There are no additional costs
associated with implementation and continued compliance with the rule.
The emergency amendments are necessary to maintain funding of the
above cited facilities at revised levels of reimbursement in effect as of
January 1, 2004 and February 1, 2004. To the extent that the amendments
provide trend factor increases to the providers of the various facilities and
services, the amendments will result in increased funding to provider
agencies.

5. Local Government Mandates: There are no new requirements im-
posed by the rule on any county, city, town, village; or school, fire, or other
specia district.

6. Paperwork: No additional paperwork will be required by the amend-
ments.

7. Duplication: The amendments do not duplicate any existing State or
Federal reguirements that are applicable to the above cited facilities or
services for persons with developmental disabilities.

8. Alternatives. The current course of action as embodied in these
amendments reflects what OMRDD believes to be afiscally prudent, cost-
effective reimbursement of the facilities and developmental disabilities
servicesin question. No alternativesto these trend factors were considered.
The amendments are being readopted on an emergency basis in order to
maintain them in effect until the simultaneously filed Notice of Adoptionis
published in the State Register

9. Federal Standards: The amendments do not exceed any minimum
standards of the federal government for the same or similar subject areas.

10. Compliance Schedule: The origina emergency/proposed rule was
effective January 1, 2004. A subseguent emergency/revised rule making
was adopted effective February 1, 2004. The emergency amendments are
readopted effective March 30, 2004 to maintain them in force and effect
until the simultaneously filed Notice of Adoption for these same amend-
ments is published in the State Register. The amendments are primarily
concerned with revising the various reimbursement methodologies to im-
plement trend factor adjustments for facilities and providers of servicesto
persons with developmental disabilities. These amendments do not impose
any new requirements with which regulated parties are expected to com-
ply.

Regulatory Flexibility Analysis

1. Effect on small business: These emergency regulatory amendments
will apply to voluntary not-for-profit corporations that operate the follow-
ing facilities and/or provide the following services for persons with devel-
opmental disabilitiesin New York State:

e Individualized Residential Alternative (IRA) facilities, and Home
and Community-based (HCBS) Waiver services (amendments to section
635-10.5). New York State currently funds IRA facilities and al author-
ized HCBS Waiver residential habilitation, day habilitation, supported
employment, respite and prevocational services for the approximately
57,400 persons receiving such services as of December 2003.

¢ Home and Community-based (HCBS) Waiver Community Residen-
tial Habilitation Services (amendments to section 671.7). Currently,
OMRDD funds voluntary operated community residence facilities which
serve approximately 1,900 persons.

o |ntermediate Care Facilitiesfor Personswith Developmental Disabil-
ities (ICF/DD), (amendments to section 681.14). As of December 2003,
there were 623 voluntary-operated sites certified by OMRDD to provide
ICF/DD servicesin New York State.

e Day Treatment Facilities for Persons with Developmental Disabili-
ties (amendments to section 690.7). As of December 2003, there were 206

voluntary-operated sites certified by OMRDD to provide day treatment
services statewide.

The OMRDD has determined, through a review of the certified cost
reports, that the organi zations which operate the above referenced facilities
or provide the developmental disabilities services employ fewer than 100
employees at the discrete certified or authorized sites and would, therefore,
be classified as small businesses.

There is only one Specialty Hospital (amendments to section 680.12)
certified to operate in New York State. It employs more than 100 persons
and would therefore not be considered a small business as contemplated
under the State Administrative Procedure Act (SAPA).

The emergency amendments have been reviewed by OMRDD in light
of their impact on these small businesses and on local governments.
OMRDD has determined that these amendments will continue to provide
appropriate funding for small business providers of developmental disabil-
ities services. Further, OMRDD expects that the amendments will not
cause undue hardship to small business providers due to increased costs for
additional services or increased compliance reguirements. In fact, the
provisions contained in the amendments will either have no fiscal impact,
or they will provide for increased reimbursements to small business prov-
iders of services, due to the application of the trend factors established by
the amendments. Specific impacts of the increased funding are set forth in
the accompanying Regulatory Impact Statement as costs to State and
Federal government.

Pursuant to the Social Services Law, local governments incur no costs
for most of the above referenced facilities or services, or the State reim-
burses local governments for their share of the cost of Medicaid funded
programs and services. As discussed on a facility/service specific basisin
the Regulatory Impact Statement, an unreimbursed local government share
is involved for only a portion of the consumers receiving HCBS waiver
services (section 635-10.5). These are consumers who live with their
families or on their own and who do not qualify for local share relief under
State law. For these people receiving HCBS waiver services, the imple-
mentation of the 3.20 percent trend factor contained in the emergency
amendments will result in a county share of approximately $1.9 millionin
the aggregate. The emergency amendments also establish a supplemental
trend factor of 3.12 percent which will result in a county share of approxi-
mately $1.8 million in the aggregate. These aggregate cost impacts are
divided among all the counties.

2. Compliance requirements: There are no additional compliance re-
quirements for small businesses or local governments resulting from the
implementation of these amendments.

3. Professional services. In accordance with existing practice, provid-
ersare required to submit annual cost reports by certified accountants. The
amendments do not alter this requirement. Therefore, no additional profes-
sional services are required as a result of these amendments. The amend-
mentswill have no effect on the professional service needs of local govern-
ments.

4. Compliance costs. There are no additional compliance coststo small
business regulated parties or local governments associated with the imple-
mentation of, and continued compliance with, these amendments.

5. Economic and technological feasibility:

The amendments are concerned with rate/fee setting in the affected
facilities or services, and only revise the reimbursement methodologies
which describe the ways in which OMRDD calculates the appropriate
reimbursement of such facilities and services. The amendments do not
impose on regulated parties the use of any technological processes.

6. Minimizing adverse economic impact: The purpose of these amend-
ments is to allow OMRDD to reimburse providers of the referenced ser-
vices at revised levelsin effect as of January 1, 2004 and February 1, 2004.
Specifically, these amendments establish trend factor adjustments for the
regulations governing the reimbursement of the referenced facilities/ser-
vices for the rate/fee periods beginning January 1, 2004 and July 1, 2004.
The trend factor provisions will either have no impact on funding of small
business providers of services, or will have positive impacts resulting from
increased reimbursements to the providers.

As previously stated, the amendments will only have arelatively mini-
mal fiscal impact on local governments due to the implementation of the
3.20 percent trend factor and the 3.12 percent supplemental trend factor
contained in the amendments for reimbursements to HCBS waiver ser-
vices.

These amendments impose no adverse economic impact on regulated
parties, and no compliance response. Thelocal government share of Medi-
caid funded programs is established by State law. Therefore, the ap-
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proaches for minimizing adverse economic impact suggested in section
202-b(1) of the State Administrative Procedure Act are not applicable.

7. Small business and local government participation: To the extent
that information regarding provider reimbursement has been available,
OMRDD has shared and discussed such information with provider repre-
sentatives.

Further, OMRDD has complied with relevant Federal notice require-
ments concerning changes in certain Medicaid funded facilities and ser-
vices. Thus, known information concerning regulatory amendments in-
volving changes to the reimbursement methodology of Day Treatment
facilities was published in a Public Notice that appeared in the State
Register prior to the emergency adoption of these amendments.

In addition, OMRDD is required to hold public hearings only on those
amendments to section 671.7 as they may affect reimbursement of the
room and board components of the community residence fees. However, it
has been OMRDD'’s long-standing practice to enlarge the scope of these
scheduled public hearings so asto include al of the amendments contained
inthisrule making, aswell asto provide an opportunity to comment on any
aspect of the various rate and fee setting methodologies. These hearings
were held on March 8, 2004 (Buffalo), March 10, 2004 (Albany), and
March 12, 2004 (NY C). No testimony was presented at these hearings.

Rural Area Flexibility Analysis

A rural area flexibility analysis for these emergency amendments is not
submitted because the amendments will not impose any adverse impact or
reporting, record keeping or other compliance requirements on public or
private entitiesin rural areas. The amendments are concerned with provid-
ing necessary revisions to the reimbursement methodologies which
OMRDD uses in determining the reimbursement of the affected develop-
mental disabilities services or facilities. OMRDD expects that adoption of
the amendments will not have adverse effects on regulated parties. Further,
the amendments will have no adverse fiscal impact on providersasaresult
of the location of their operations (rural/urban), because the overall reim-
bursement methodol ogies are primarily based upon reported costs of indi-
vidual facilities, or of similar facilities operated by the provider or similar
providers in the same area. Thus, the reimbursement methodologies have
been developed to reflect variations in cost and reimbursement which
could be attributable to urban/rural and other geographic and demographic
factors.

Job Impact Statement

A Job Impact Statement for these emergency amendments is not being
submitted because it is apparent from the nature and purposes of the
amendments that they will not have a substantial impact on jobs and/or
employment opportunities. This finding is based on the fact that the
amendments are concerned with providing revisions to the reimbursement
methodol ogies which OMRDD uses in determining the appropriate reim-
bursement of the affected developmental disabilities services or facilities.
More specificaly, the amendments establish trend factors to be applied
within the context of reimbursement methodologies for the various facil-
ity/program types. These trend factor increases are not expected to result in
changes in reimbursements significant enough to affect staffing patterns
within the regulated facilities or programs. They will, however, not have
any adverse impacts. Therefore, it is reasonable to expect that the amend-
ments will have a positive impact on jobsin New York State.

Assessment of Public Comment

Related to the emergency/proposed regulations effective January 1,
2004 and the emergency/revised regulations effective February 1, 2004,
OMRDD received one written comment from an Article 16 clinic provider
expressing concern that Article 16 clinicswill not receive the supplemental
trend factor of 3.12 percent that other OMRDD-reimbursed programs will
receive. The current proposed Executive Budget for New Y ork State does
not include Article 16 clinics in the language for this supplemental trend
factor.

The Legisature has, however approved increases to Article 16 clinic
fees in recent years. On January 1, 2003, a three percent cost of living
increase to the persona service portion of alowed clinic reimbursement
was granted for the recruitment and retention of staff. Similar cost of living
increases were authorized in July of 2000 and April of 1999. Other fee-
based programs such as day treatment and community residences, which
likewise have not received regular or supplemental trend factors, have also
been granted these cost of living increases.
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NOTICE OF ADOPTION

Rate/Fee Setting

I.D. No. MRD-03-04-00002-A
Filing No. 326

Filing date: March 23, 2004
Effective date: April 7, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 635-10.5, 671.7, 680.12, 681.14
and 690.7 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 13.07, 13.09 and
43.02

Subject: Rate/fee setting in voluntary agency operated individualized
residential aternative (IRA) facilities and home and community-based
(HCBS) waiver services; HCBS waiver community residential habilitation
services, speciaty hospitals; intermediate care facilities for persons with
developmental disabilities; and day treatment facilities serving persons
with developmental disabilities.

Purpose: To revise the methodologies used to calculate rates/fees of the
referenced facilities or programs for the periods of January 1, 2004 to
December 31, 2004 and July 1, 2004 to June 30, 2005.

Text or summary was published in the notice of emergency/proposed
rule making, 1.D. No. MRD-03-04-00002-EP, Issue of January 21, 2004.
Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Barbara Brundage, Acting Director, Regulatory Affairs
Unit, Office of Mental Retardation and Developmental Disabilities, 44
Holland Ave., Albany, NY 12229, (518) 474-1830; e-mail: bar-
bara.brundage@omr.state.ny.us

Assessment of Public Comment

Related to the emergency/proposed regulations effective January 1,
2004 and the emergency/revised regulations effective February 1, 2004,
OMRDD received one written comment from an Article 16 clinic provider
expressing concern that Article 16 clinicswill not receive the supplemental
trend factor of 3.12 percent that other OM RDD-reimbursed programs will
receive. The current proposed Executive Budget for New Y ork State does
not include Article 16 clinics in the language for this supplemental trend
factor.

The Legidature has, however approved increases to Article 16 clinic
fees in recent years. On January 1, 2003, a three percent cost of living
increase to the persona service portion of alowed clinic reimbursement
was granted for the recruitment and retention of staff. Similar cost of living
increases were authorized in July of 2000 and April of 1999. Other fee-
based programs such as day treatment and community residences, which
likewise have not received regular or supplemental trend factors, have also
been granted these cost of living increases.

Department of Motor Vehicles

NOTICE OF ADOPTION

Emissions Inspection Sticker Fees
I.D. No. MTV-04-04-00009-A
Filing No. 329

Filing date: March 23, 2004
Effective date: April 7, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 79 of Title 15 NYCRR.

Statutory authority: Vehicle and Traffic Law, sections 215(a), 301, 304
and 305

Subject: Emissions inspection sticker fees.

Purpose: To increase the fees for emission inspection stickers.

Text or summary was published in the notice of emergency/proposed
rule making, I.D. No. MTV-04-04-00009-EP, Issue of January 28, 2004.
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Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Michele Welch, Department of Motor Vehicles, Empire
State Plaza, Swan St. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871,
e-mail: mwelc@dmv.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Division of Probation and
Correctional Alternatives

EMERGENCY
RULE MAKING

Inter state/l ntrastate Transfer and Related Supervision Rule

|.D. No. PRO-14-04-00006-E
Filing No. 325

Filing date: March 22, 2004
Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 349.3, 349.4 and 351.6 of Title 9
NYCRR.

Statutory authority: Executive Law, sections 243(1), 259-m, 259-mm;
Unconsolidated Law, sections 1801 et seq. Criminal Procedure Law,
section 410.8; and Family Court Act, section 176

Finding of necessity for emergency rule: Preservation of public safety
and general welfare.

Specific reasons underlying the finding of necessity: To increase of-
fender accountability and ensure continuity of supervision to safeguard
against inappropriate transfer and guarantee appropriate recordkeeping of
finger-printable probationers.

Subject: Interstate/intrastate transfer and related supervision rule.
Purpose: To regulate interstate and intrastate transfers.

Text of emergency rule: Section 349.3 General Requirements for the
transfer of supervision of all probationers.

Amend paragraph (a) to read as follows:

(@ All interstate transfers of probation supervision shall be in accor-
dance with the provisions of the interstate compact for the supervision of
parolees and probationers, the juvenile compact, any other governing
compact, and applicableules, regulation and procedures as adopted by
the State compact administrator for such compacts with reference to the

transfers of probation supervision. Any sending probation department

tive planof transfer, including residencelwhenever there is a question
concerning the availability of a probation program] in the jurisdiction to
which supervision is to be transferred.

Amend paragraph (c) to read as follows:

(c)(1) Immediately upon knowledge that a person being considered
for probation or on

probation resides or desires to reside in another jurisdiction, the send-
ing probation department may request the receiving probation department
to verify the subject’s residence or prospective residence except those
cases enumerated in paragraph (2) of subdivisionXH)efforts shall be
made to afford the receiving department adequate time so as not to delay
disposition of the case.

Factors that may be considered when determining suitability to trans-
fer to another probation department are the individual's address for mail-
ing and/or tax purposes, where he/she lives the majority of time, votes, and
where his/her vehicle is registered.

(2) Prior to a transfer involving any person convicted or adjudicated
of an offense defined in Article 130, 235, 263 of the Penal Law or section
255.25 of such law, or of an offense between spouses, parent and child, or
between members of the same family or household, or any other crime
where an order of protection exists, and where a probationer is not a
resident of the receiving jurisdiction at the time of sentencing or disposi-
tion, the sending probation department shall afford the receiving proba-
tion department the opportunity to investigate the prospective transfer and
verify actual residence prior to his/lher movement and transfer of supervi-
sion to a receiving jurisdiction. For purposes of this section, offense shall
include the criminal offense or matter for which convicted or adjudicated,
as well as any other criminal offense or matter that is part of the same
criminal transaction or underlying behavior or that is contained in any
other accusatory instrument or petition disposed of by a plea of guilty or
finding of fact or admission of guilt in satisfaction.

(3) The sending probation department shall provide the receiving
department at a minimum the following information:

(i) subject’s current address and prospective address if different;

(i) subject’s current home and business telephone number;

(iii) the order and conditions of probation;

(iv) a copy of any existing order of protection;

(v) abrief description of the underlying offense or act;

(vi) where applicable, subject’s current employer and prospective
employer if different; and

(vii) where applicable, the name, address, and tel ephone number
of the subject’ s residential treatment provider or educational institution.

Amend paragraph (€) to read as follows:

(e) The sending probation department shall take all necessary steps to
ensure fingerprinting, DNA testing, and Sex Offender Registration, where
applicable, are completed prior to transfer and shall indicate what actions
it has taken with regard to these requiremeriise sending probation
department [upon], within ten calendar days of receiptaé€ourt order of
transfer, shall transmit to the receiving probation department designee the
following information:

(1) acompleted DPCA-16, DPCA-16a or DPCA-16b, whichever is

shall take all necessary steps to ensure the following are completed priorgppjicaple;

to transfer:

(2) the pre-sentence or pre-disposition investigation report where

(1) fingerprinting of any convicted adult, youthful offender, juvenile - 4j|able or in lieu of the report, a completed pre-sentence or pre-disposi-
offender/youthful offender, and juvenile delinquent adjudicated of a {jon report facesheet, the accusatory instrument or the petition, whichever

fingerprintable offense;
(2) DNA testing, where applicable; and
(3) Sex Offender Registration, where applicable.

A sending department shall indicate what actions it has taken with

regard to these aforementioned requirements.

Section 349.4 Requirement for the intrastate transfers of supervision.
Amend paragraph (a) to read as follows:

(8) Any intrastate transfer must be pursuant to a designation and order

of the court. A probationer must agree in writing to comply with any and
all conditions set forth by the receiving court and be subject to any other

is applicable, and police report(s) where available;

(3) periodic supervision reports;

(4) any mental health/substance abuse evaluation and/or treatment
summary;

(5) any records regarding outstanding financia obligations;

(6) aphotograph if available;

(7) acopy of any existing or recent orders of protection and/or victim
information, including name and address;

(8) whether the probationer is subject to sex offender registration

fees and/or surcharges authorized by law. No intrastate transfer shall be@nd where applicablell documents relating to sex offender registration,
initiated by a sending probation department when there exists a pendingincluding photograph;

violation of probation in its jurisdiction unless the receiving probation
department expresses in writing willingness to accept transfer. No transfer

(9) any other information authorized by law;
(20) information required by either the court ordering the transfer or

of interim probation cases shall be initiated unless statutorily authorized. the court to which supervision is transferred; [and]

Transfers are prohibited whenever there exists pending criminal charge(s)

in the sending jurisdiction.

Amend paragraph (b) to read as follows:

(b) Prior to atransfer, the sending probation department shall provide
the court with information relevant to a probationer’s [program] prospec-

(11) name, address, phone number of probationer’s prospective or
existing employer, residentia treatment provider, and/or educational insti-
tution;

(12) proposed residence, phone number, and information pertaining

to others living in the household; and
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(13) whether the individual is subject to fingerprinting and/or DNA court and family court probationers. Further, Criminal Procedure Law

testing.[A completed form DPCA-200 for registering probationers shall
be promptly forwarded to the Division of Probation and Correctional
Alternatives and the Division of Crimina Justice Services] Where any

Section 410.80(1) statesthat criminal courts may authorize intrastate trans-
fers of probation supervision and that such transfers must be in accordance
with regulations adopted by the State Director.

convicted adult, youthful offender, juvenile offender/youthful offender, or

juvenile delinquent adjudicated of a fingerprintable offense, is under pro- Thi . . . e .

; o i : isregulation is consistent with legislative intent that the State Direc-
e e St et S Ly 0 07 1 e g (0T (robeton unctons 5
and the probationer’s registration number associated with the underlying Ilgre(?l’:;la?% nWI;?]clje%ﬁﬁigt%rq;eanﬁ?e%gm?; ?gﬁgrn:'%lt;?grtgegg’éﬂggﬁf
offense for which such individual is under supervision shall be transmitted standardized procedures for handlin transfersegStandardization ang
to the DPCA via DCJS with a copy to the receiving probation department. strengthened pFr) ures in this area Wﬁl promote éondstmcy good pro-

Paragraph (f) is renumbered paragraph (h) and a new paragraph (f) fessional practice, ensure effective application and prevent disruption in
shall read as follows: supervision

(f) If it is determined that the probationer: resides at the specified ' . . . . -
address in the order of transfer: has absconded; does not reside; or will offe';lérglfr’ it;?agg:lZtn(\j/aD”NOxsc%ﬁtee;:tlig,r\gcg‘ogeigﬂg?;ér\%gf;llgtiw\%l\%
not be residing at the specified address in the order of transfer; the €J !

B : : : in the criminal justice or juvenile justice system, namely Criminal Proce-
receiving probation department shall immediately upon knowledge, but no' ’ ] . . §
later than sixty calendar days after the date the initial court transfer order dure Law Section 160.10, Family Court Act Section 306.1, Article 6-C of

: ; . ; ; P - the Correction Law, and Article 49-B of the Executive Law. Certain
is received, notify the sending probation department of its finding with provisions of this regulation which establish that sending departments take
respect to residency or non-residency. If the address in the order ofaII nec tens o ensure such are completed where applicable will
transfer is inaccurate, the correct address shall be provided. Any verbal essary Step p ap

notification shall be immediately confirmed in writing. The sending proba- optimize compliance |n. these areas.

tion department shall notify the sending court of the finding. The sending 3. Needs and Benefits:

probation department shall retain the duty of supervision for the proba-  The proposed amendments to the interstate/intrastate and supervision
tioner and the sending court shall retain jurisdiction over the case prior to rules are designed to increase offender accountability, ensure continuity of
verification of residence or upon notification of probationer non-residence supervision, promote public safety, and improve data reporting. It isin the
within the time period. If no notification of residency or non-residency best interests of the state and local government that these amendments be
occurs within sixty calendar days of the date the court transfer order is issued as emergency regulations to address and optimize public and victim
received, the transfer shall be effective and the receiving court shall safety and to safeguard against inappropriate transfers.

assume those powers and duties as otherwise specified in the court order ne pivision of Probation and Correctional Alternatives is aware of
and the receiving probation department shall assume the duty of SUperVi-gerg problems that have arisen in the area of interstate and intrastate
sion. Upon knowledge of residency or non-residency, the receiving proba-yangfer that can be remedied by establishing restrictions and conditions
tion department shall complete the acknowledgment section contained ifph4 must be met before transfers are initiated and completed. A recent
the appropriate DPCA transfer form and return two duly executed copies jncigent involved an upstate sex offender with other pending sex crimes
to the sending probation department. Upon acceptance, the receivingpeing judicially transferred and allowed to relocate to another jurisdiction.
probation department shall transmit to DPCA via DCJS a DPCA-200 0r The transfer occurred before the receiving probation agency could verify
through an equivalent process which updates information and shall pro- reqdency or conduct a criminal history check. Public safety was compro-
vide a copy to the sending probation department. Where non-residency isyiseq as the offender was subsequently arrested for another sex offensein

determined, the receiving probation department shall return all appropri- e receiving jurisdiction while the transfer was pending. The proposed
ate transfer material to the sending probation department within ten calen- ;e amendment will ensure that this situation does not happen again by

2. Legidlative Objectives:

dar days of such a determination.
A new paragraph (g) shall read as follows:

establishing stronger measures that clearly delineate responsibilities of
sending and receiving jurisdictions that will both guarantee offender ac-

(9) Where the receiving probation department recommends additional countability and compliance and protect public and victim safety.

conditions, it shall seek to calendar the case with the receiving court for
modification of conditions within twenty business days of acceptance of
transfer. Nothing shall preclude the ability of the receiving probation

department to request modification of conditions and/or a court to modify

conditions during the term of supervision.
Section 351.6 Reporting Requirements.
Amend Section 351.6 to read as follows:

Each probation director shall report to the State Director of Probation
and Correctional Alternatives in the form and manner prescribed, includ-
ing any and all such information requested pertaining to each person

sentenced to probation by a criminal court and each juvenile delinquent

adjudicated of a fingerprintable offenaad under the supervision of the
probation director’ s department in accordance with timeframes established
by the division.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Registest some
future date. The emergency rule will expire June 19, 2004.

Text of emergency ruleand any required statements and analyses may
be obtained from: Linda J. Vaenti, Counsel, Division of Probation and
Correctiona Alternatives, 80 Wolf Rd., Suite 501, Albany, NY 12205,
(518) 485-2394

Regulatory Impact Statement

1. Statutory Authority:

Executive Law Section 243(1) empowers the State Director of Proba-
tion and Correctional Alternatives to promulgate rules and regulations
governing the administration of probation services, including but not lim-
ited to the supervision of probationers. Executive Law Sections 259-m and
259-mm. Sections 1801 et seq.of the Unconsolidated Laws, Criminal
Procedure Law Section 410.80, and Family Court Act Section 176 author-
ize interstate and intrastate transfer of probation supervision of crimina
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Examples of new key regulatory provisions are highlighted below:

e Since transfer of probation is a privilege not aright, an interstate
probationer will be required to agree in writing to comply with
any and all conditions set forth by the receiving court and to be
subject to any other fees and/or surcharges. Thisis consistent with
current law in the area of interstate transfer which recognizes that
a probationer must agree to abide by any conditions set by a
supervising agency, compact administrator or designee.

e It is reasonable and sound that no intrastate transfer shall be
initiated by a sending probation department when there exists a
pending violation of probation in its jurisdiction unlessthe receiv-
ing department consents and that sending department take all
necessary steps to ensure fingerprinting, DNA testing and Sex
Offender Registration are completed prior to transfer and that
orders of protection are provided with application papers in a
timely manner.

e Severa provisions will establish better intrastate transfer proce-
dures by prohibiting transfers whenever there exists pending
criminal charge(s) in the sending jurisdiction, and disallowing
transfers involving sex offenders and domestic violence where a
probationer is not a resident of the receiving jurisdiction at the
time of sentencing or disposition until the receiving jurisdiction
has had sufficient opportunity to investigate the prospective trans-
fer and verify actual residence prior to the probationer’s move-
ment to the receiving jurisdiction.

e Fingerprinting provisions will help ensure that all enumerated
cases, subject to fingerprinting laws are indeed fingerprinted prior
to leaving the original jurisdiction. Fingerprinting guarantees no-
tification to the probation department of record of any new arrest.
Further, it is important to law enforcement that criminal history
records are accurate.
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e DNA collection is recognized as a vital law enforcement investi-
gatory and prosecutoria tool as technology provides for positive
identification of offenders. It has proven instrumental in solving
previously unsolved crimes and in assisting defense in their ef-
forts to prove their client’s innocence.

e Sex Offender registration helps ensure that offenders are regis-
tered in atimely fashion and that risk assessments are conducted,
and that appropriate law enforcement agencies are notified.
Through registration and risk assessment, the public and/or enti-
tieswith vulnerable populations may have accessto certain infor-
mation that istimely and accurate.

¢ New language which will require affording the receiving depart-
ment the opportunity to

investigate enumerated sex offenses and those involving domestic vio-
lence of nonresidents will promote victim safety, enhance supervision and
as aresult foster community safety.

e The change in our supervision rule as to reporting requirements
merely clarifies a previous written communication on this subject
to guarantee that the Division of Probation and Correctional Al-
ternatives has a more comprehensive database of individuas
under probation supervision.

These proposed amendments strengthen and clarify procedural require-
ments in the area of interstate and intrastate transfer and offender compli-
ance with the new fingerprinting, DNA collection and sex offender regis-
tration provisions. These amendments will serve the additional important
functions of enhancing public and victim safety, promoting offender ac-
countability, ensuring continuity of services, and establishing better safe-
guardsin the transfer process.

4. Costs:

These changes are procedural in nature and will require some training.
However, we do not foresee these proposed reforms leading to significant
additional costs to probation departments. Clearly, any minimal costs are
significantly outweighed by increased public safety interests and offender
accountability provided by these new provisions.

5. Local Government Mandates:

The proposal establishes new procedures for interstate and intrastate
transfers and clarifies supervision reporting. It imposes clear duties upon
sending and receiving probation departments to facilitate transfers consis-
tent with offender accountability and public safety. The Division circu-
lated earlier drafts to probation agencies and received overwhelming sup-
port and no strong opposition.

6. Paperwork:

The proposed rule will not lead to additional paperwork. In an effort to
assist in identifying critical information, the Division redesigned interstate
and intrastate forms to capture new requisite information.

7. Duplication:

This proposed rule does not duplicate any State or Federal law or
regulation. It clarifies and reinforces certain laws with respect to Sex
Offender Registration, DNA, and fingerprinting to promote compliance.

8. Alternatives:

In view of the need to ensure uniformity in transfer procedures, estab-
lish stronger minimum standards to promote offender accountability and
protect public and victim safety, regulation in this area is critical and no
other aternatives were determined appropriate.

9. Federal Standards:

There are federal standards governing interstate transfers of probation-
ers and Sex Offender registration, and this regulation requires local proba-
tion departments to adhere to these requirements.

10. Compliance Schedule:

Through prompt dissemination and because amendments are not un-
duly burdensome, local departments should be able to immediately imple-
ment these amendments.

Regulatory Flexibility Analysis

A regulatory flexibility analysisfor small businessesis not required by
Section 202-aof the State Administrative Procedure Act, no small business
record keeping requirements, needed professional services, or compliance
requirements will be imposed on small businesses.

Any impact a local government is addressed in both the Regulatory
Impact Statement and the Rural Area Flexibility Analysis.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas:

Forty-four local probation departments are located in rural areas and
will be affected by the proposed rule.

2. Reporting, recordkeeping, and other compliance requirements, and
professional services:

The proposed rule strengthens procedural requirements and improves
probation practice, yet should not impose significant additional local pro-
bation costs. There are no professional services likely to be needed in any
rural area to comply with proposed rule changes. Recordkeeping and
compliance provisions will improve transfer operations and offender ac-
countability, thus enhancing public safety.

3. Costs:

There are no significant additional costs or new annual costs required
to comply with the proposed rule changes. Clearly, any minimal costs, are
significantly outweighed by increased public safety interests and offender
accountability provided by these new provisions.

4. Minimizing adverse impact:

The proposed rule amendments will have no adverse impact on rura
areas.

5. Rural area participation:

DPCA has discussed the proposed rule changes with Executive Com-
mittee Representatives of the Council of Probation Administrators and we
have circulated and submitted comments on a prior draft of this regulatory
reform for al probation directors and the State Probation Commission.
This latest draft incorporates a few additional changes to address and
clarify certain procedural provisions.

Job Impact Statement

A job impact statement is not being submitted with the proposed rule
because it will have no adverse effect on private or public jobs or employ-
ment opportunities. The revisions are procedura in nature and clarify
interstate and intrastate work responsibilities and functions that are consis-
tent with good professional practice. These changes are not onerous in
nature and can be implemented through correspondence and training of
probation staff.

NOTICE OF WITHDRAWAL

Inter state/Intrastate Transfer and Related Supervision Rule
I.D. No. PRO-11-04-00027-W

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Notice of emergency/proposed rule making, I.D. No. PRO-
11-04-00027-EP, has been withdrawn from consideration. The notice of
emergency/proposed rule making was published in the State Registeon
March 17, 2004.

Subject: Interstate/intrastate transfer and related supervision rule.

Public Service Commission

NOTICE OF ADOPTION

Exchange of Retail Access Data between Jurisdictional Utilities
and Eligible ESCO/Marketers

I.D. No. PSC-15-03-00011-A

Filing date: March 22, 2004

Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 98-M-0667, approving revisionsto the EDI monthly usage standards.
Statutory authority: Public Service Law, section 5(2)

Subject: Modifications to the EDI transaction set standards.

Purpose: To remove the requirement that National Fuel Distribution Cor-
poration provide therm factor datavia EDI.

Substance of final rule: The Commission approved modifications to the
EDI Monthly Usage Standard to remove the requirement that National
Fuel Distribution Corporation provide therm factor datavia EDI, subject to
the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
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employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(98-M-0667SA38)

NOTICE OF ADOPTION

EDI Transaction Set Standards

I.D. No. PSC-19-03-00028-A
Filing date: March 22, 2004
Effective date: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 98-M-0667, approving new measurement codes to the enrollment,
consumption history/gas profile and monthly usage standards.

Statutory authority: Public Service Law, section 5(2)

Subject: Modificationsto the EDI transaction set standards.

Purpose: To add new codes to help differentiate between usage on high
and low tension lines and between peak and non-peak usage during sum-
mer versus winter periods.

Substance of final rule: The Commission approved the incorporation of
additional codes into the Enrollment, Consumption History/Gas Profile
and Monthly Usage Standards to enable transmission of more detailed
usage measurements to ESCOs, subject to the terms and conditions set
forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(98-M-0667SA39)

NOTICE OF ADOPTION

Submetering of Electricity by Queens Fresh Meadows, LLC

1.D. No. PSC-28-03-00016-A
Filing date: March 22, 2004
Effective date: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 03-E-0889, authorizing Queens Fresh Meadows, LLC to submeter
electricity at 188-02 64th Avenue, Flushing, NY.

Statutory authority: Public Service Law, sections 65(1), 66(1), (2), (3),
(4), (5), (12) and (14)

Subject: Submetering of electricity.

Purpose: To alow Queens Fresh Meadows, LLC to submeter electricity.
Substance of final rule: The Commission approved a request by Queens
Fresh Meadows, LLC for the submetering of electricity at 188-02 64th
Avenue, Flushing, New York, located in the territory of Consolidated
Edison Company of New Y ork, Inc.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment
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An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(03-E-0889SA1)

NOTICE OF ADOPTION

Exchange of Retail Access Data by Rochester Gas & Electric
Corporation

1.D. No. PSC-48-03-00016-A
Filing date: March 22, 2004
Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted on order in
Case 98-M-0667, approving revisions to the EDI TS867 monthly usage
standards.

Statutory authority: Public Service Law, section 5(2)

Subject: Modificationsto the EDI transaction set standards.

Purpose: To ensure ESCO/Marketers participating in RG& E service ter-
ritory will continue to receive detailed metered usage data under the single
retailer model.

Substance of final rule: The Commission approved modifications to the
Monthly Usage Standards and directed Rochester Gas and Electric Corpo-
ration to continue to make available to the Village of Hilton, using non-
EDI means, the meter read data previously provided under the Single
Retailer Model, subject to the terms and conditions set forth in the order.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(98-M-0667SA41)

NOTICE OF ADOPTION

Enrollment Request and Change Request Standards

1.D. No. PSC-48-03-00017-A
Filing date: March 22, 2004
Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 98-M-0667, approving revisions to the EDI enrollment request and
change request standards.

Statutory authority: Public Service Law, section 5(2)

Subject: Modificationsto EDI transaction set standards.

Purpose: To enable ESCO/Marketers to report a customers’ tax rate to a
utility when a Customers’ hill option is Utility Rate Ready consolidated
billing.

Substance of final rule: The Commission approved modifications to the
EDI Enrollment and Change Standards to add a new data segment to
enable ESCOs to transmit tax rate data in an enrollment transaction or to
provide notice of atax rate change via a change transaction, subject to the
terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.



NY S Register/April 7, 2004

Rule Making Activities

(98-M-0667SA42)
NOTICE OF ADOPTION

Interruptible Gas Rates by St. Lawrence Gas Company

|.D. No. PSC-51-03-00005-A
Filing date: March 18, 2004
Effectivedate: March 18, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order, in
Case 00-G-0996, granting in part arequest by St. Lawrence Gas Company
(St. Lawrence) for clarification and exemption of the commission’s Nov.
4, 2003 order.

Statutory authority: Public Service Law, sections 66(12), 67 and 72
Subject: Criteriafor interruptible gas service.

Purpose: To exempt St. Lawrence from the requirement to remind cus-
tomers to monitor an oil storage inventory that is not required.

Substance of final rule: The commission approved in part St. Lawrence
Gas Company’s (St. Lawrence) petition for clarification of the Commis-
sion’s November 4, 2003, granting St. Lawrence and exemption from the
requirement that LDCs must aert interruptible customers of the potential
need to replenish oil storage inventorieswhenever accumulated gas service
interruptions during the winter exceed a total of 5 days prior to February
15th, subject to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(00-G-0996SA7)

NOTICE OF ADOPTION

Retail Access Program by Niagara Mohawk Power Corporation

|.D. No. PSC-02-04-00009-A
Filing date: March 22, 2004
Effectivedate: March 22, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order, in
Case 03-E-1768, making permanent the provisions of the Dec. 30, 2003
order regarding tariff revisions to Niagara Mohawk Power Corporation’s
(Niagara Mohawk) retail access program.

Statutory authority: Public Service Law, section 66(12)

Subject: Amendments to Niagara Mohawk’s electric schedule—P.S.C.
No. 207.

Purpose: To reduce Niagara Falls Air Force Base's operating costs.
Substance of final rule: The Commission adopted as a permanent rule
the provisions of the December 30, 2003 Order allowing Niagara Mohawk
Power Corporation to revise its Retail Access Program to provide the
unbundled retail delivery service required for the delivery of low-cost New
York State Power Authority power allocation to the Niagara Falls Air
Force Base, subject to the terms and conditions set forth in the order.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(03-E-1768SA1)

NOTICE OF ADOPTION

Functional Storage Service Option by Orange and Rockland Utili-
ties, Inc.

I.D. No. PSC-03-04-00013-A
Filing date: March 19, 2004
Effectivedate: March 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 03-G-1734, alowing Orange and Rockland Utilities, Inc. (O&R) to
revise its schedule for gas service — P.S.C. No. 4.

Statutory authority: Public Service Law, section 66(12)

Subject: Tariff filing.

Purpose: To replace the functional storage service option with a new
winter bundled sales service option.

Substance of final rule: The Commission authorized Orange and Rock-
land Utilities, Inc. (O&R) to eiminate the Functional Storage Service
Option and replace it with a new Winter Bundled Sales Service Option to
alow S.C. No. 6 customers to meet their gas requirements during Novem-
ber through March and directed O&R to file further revisions to become
effective on one day’s notice on April 1, 2004, subject to the terms and
conditions set forth in the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(03-G-1734SA1)

NOTICE OF ADOPTION

Winter Bundled Sales Service Option by Orange and Rockland
Utilities, Inc.

I.D. No. PSC-03-04-00014-A
Filing date: March 19, 2004
Effective date: March 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 16, 2004, adopted an order in
Case 03-G-1735, alowing Orange and Rockland Utilities, Inc. (O&R) to
reviseits schedule for gas service—P.S.C. No. 4.

Statutory authority: Public Service Law, section 66(12)

Subject: Tariff anendments.

Purpose: To establish anew winter bundled sales service option applica-
bleto S.C. No. 6 customers.

Substance of final rule: The Commission authorized Orange and Rock-
land Utilities, Inc. (O&R) to establish inits S.C. No. 6— Firm Transporta-
tion Service and S.C. No. 11— Continuous Receipt of Customer-Owned
Gas Service anew Winter Bundled Sales Service Option applicableto S.C.
No. 6 customers and directed O&R to file further revisions to become
effective on one day’s notice on April 1, 2004, subject to the terms and
conditions set forth in the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein regquests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(03-G-17355A1)
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Underground Line Extensions by Niagara Mohawk Power
Corporation

I.D. No. PSC-14-04-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, a proposal by Niagara
Mohawk Power Corporation to make various changes to its rates, charges,
rules and regulations contained in its tariff schedule, P.S.C. No. 207—
Electricity, to become effective May 1, 2004.

Statutory authority: Public Service Law, section 66(12)

Subject: Underground line extensions.

Purpose: To revise Niagara Mohawk Power Corporation’s method of
calculating underground line extensions.

Substance of proposed rule: Niagara Mohawk Power Corporation filed
proposed tariff revisions to revise its method of calculating underground
line extensionsto be based on a simple average of annual rates for the most
recent five years to become effective May 1, 2004.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-E-0368SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Submetering of Natural Gas Service to Industrial and Commer-
cial Customersby Hamburg Fairgrounds

I.D. No. PSC-14-04-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition filed by Hamburg
Fairgrounds for permission to submeter gas service to commercia gas
customers at the Buffalo Raceway, 40 Fountain Plaza, Buffalo, NY.
Statutory authority: Public Service Law, section 65(1), (2), (3), (4), (5),
(8), (10), (12) and (14)

Subject: Submetering of natural gas service to industrial and commercial
customers.

Purpose: To submeter gas service to commercial customerslocated at the
Buffalo Speedway.

Substance of proposed rule: The Hamburg Fairgrounds has filed a peti-
tion for approval to submeter gas service to their commercia customers
located at the Buffalo Raceway, 40 Fountain Plaza, Buffalo, New York.
The Commission may approve, reject, or modify, in whole or in part, this
request.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
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Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-G-0268SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Long-Term Debt Agreement by Fillmore Gas Company, Inc.
I.D. No. PSC-14-04-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering a petition by the Fill-
more Gas Company, Inc. for authority to enter into a long-term debt
agreement not to exceed $600,000.

Statutory authority: Public Service Law, section 69

Subject: Long-term debt agreement.

Purpose: To authorize long-term debt for the financing of various pur-
poses, including the replacement of vehicles, construction equipment and
billing software, construction expenditures, and the repayment of existing
short-term debt.

Substance of proposed rule: The Commission is considering a petition
filed by the Fillmore Gas Company, Inc. for authority to enter into along-
term debt agreement, for an amount not to exceed $600,000. The proceeds
of the debt agreement will be used to repay existing short-term debt, to
purchase replacement trucks, heavy construction equipment, gas distribu-
tion equipment and hilling software, and to construct a new shop building
and make facility improvements to the corporate headquarters.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-G-01525A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Adoption of Billing and Crediting Procedures
I.D. No. PSC-14-04-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to require electric and gas corporations responsible under Public Service
Law, section 52 for making shared meter determinations to adopt certain
procedures with respect to billing and crediting adjustments to tenants’ and
building owners’ bills when a shared meter condition is found, as well as
procedures for notifying affected tenants and building owners of their right
to seek relief from the commission or its designee and the conditions for
seeking such relief.
Statutory authority: Public Service Law, section 52
Subject: Adoption of billing and crediting procedures.
Purpose: To ensure that electric and gas corporations adopt appropriate
procedures with respect to billing and crediting adjustments.
Substance of proposed rule: Gas, electric and steam utilities should be
required, in handling shared meter complaints from residential tenants, to:
(1) establish procedures to include in their current written notification
to building owners (or their representatives) and shared meter tenants of
the placement on the owner’s bill of the 12-month assessment and shared
area charges (made at the approximate time of that actual placement) the
following additional information:
(a) notification of the owner’s right to request reduction of the 12-
month assessment by writing to the Commission’s designee, the Director
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of the Office of Consumer Services, at the appropriate address (to be
specified by the utility in the notice), to include the following elements:

(i) a statement that such request must be received in writing by the
designee at the specified address, within 45 days of the date of the utility’s
notification to the owner, or it will be rejected;

(ii) astatement that either the owner or the tenant may ask the designee
to alter the utility’s decision about the amount of the shared area charges
by making a written request to the designee within the same 45-day time
limit (with late requests being rejected);

(2) establish procedures to include in their current written notification
sent to owners and tenants, of the utility’s determination that a shared
meter condition exists, the following additional information:

(a) clear written notice that a building owner, pursuant to Public Ser-
vice Law §52(4)(d), has 45 days from the date of the utility’s letter
notifying the parties of the utility’s shared meter determination to make a
complaint to the Office of Consumer Services in the event the owner
disputes the existence of a shared meter condition and that late requests
may be rejected;

(3) establish procedures to insure that, at the time that the 12-month
assessment and shared area charges are placed on the building owner’ s bill
following a shared meter determination, such a utility will credit to the
shared meter tenant’ s account or refund to that tenant no more than 25% of
the refund corresponding to the 12-month assessment to the shared meter
tenant’s account until expiration of a 60-day period following the date of
the utility’ s written notice to the parties that the 12-month assessment has
been placed on the building owner’ s account (the remainder of the refund
to be credited to the tenant promptly following expiration of the 60-day
period).

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-M-0324SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Request for Rehearing by New York State Gas & Electric
Corporation

I.D. No. PSC-14-04-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering a peti-
tion for rehearing filed by New York State Electric & Gas Corporation
related to the accounting and rate treatment ordered by the commission in
an order approving the sale of property owned by the company. The
commission is considering whether to grant or deny the petition, and
whether to modify the accounting and rate treatment it established for this
transaction.

Statutory authority: Public Service Law, sections 5(b), 65, 66 and 70
Subject: Request for rehearing.

Purpose: To consider whether to modify the accounting and rate treat-
ment for goodwill associated with a sale of property and the origina
purchase of autility operating unit.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant or deny a petition for rehearing filed by New Y ork
State Electric & Gas Corporation (NY SEG) related to an Order the Com-
mission issued on February 4, 2004 in Case 03-M-1150. In that Order, the
Commission approved the sale of property owned by NY SEG in the City
of Binghamton and specified the accounting and rate treatment for good-
will associated with the sale. NY SEG has requested that the Commission
modify that accounting and rate treatment. In the event the Commission
grants NY SEG's petition, it will also consider whether and how the ac-

counting and rate treatment should be modified. It may also consider other
related matters.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-M-1150SA2)

Office of Temporary and
Disability Assistance

NOTICE OF EXPIRATION

Thefollowing notice has expired and cannot be reconsidered unlessthe
Office of Temporary and Disability Assistance publishes a new notice of
proposed rule making in the NY S Register
Feefor Lost or Stolen |dentification Cards

I.D. No. Proposed
TDA-11-03-00007-P March 19, 2003

Expiration Date
March 18, 2004
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