
RULE MAKING
ACTIVITIES

ferred by the State from the federal Temporary Assistance to NeedyEach rule making is identified by an I.D. No., which consists
Families block grant plus any state funds appropriated for child care

of 13 characters. For example, the I.D. No. AAM-01-96- assistance. The regulations also implement the federal statutory and regu-
00001-E indicates the following: latory requirements that govern the federal funds included in the

NYSCCBG. In addition, the regulations set forth the requirements for the
AAM -the abbreviation to identify the adopting agency provision of child care services under the Title XX Social Services Block

Grant program as well as child care services provided as preventive or as01 -the State Register issue number
child protective services under certain circumstances. Conforming changes96 -the year
are made to other parts of Title 18 NYCRR. 

00001 -the Department of State number, assigned upon re- The following changes are made to Part 415:
ceipt of notice Section 415.0 regarding the applicability of the Part is unchanged.

Section 415.1, which sets forth the definitions for the Part, is reorderedE -Emergency Rule Making—permanent action not
in a more logical sequence, certain definitions are clarified and obsoleteintended (This character could also be: A for Adop- provisions are deleted. A new definition of a Child Care Service Unit

tion; P for Proposed Rule Making; RP for Revised (CCSU) replaces the definition of the Services Family Unit (SFU) for child
care subsidy purposes. The CCSU will be the basis upon which a districtRule Making; EP for a combined Emergency and
will determine which household and/or family members should be countedProposed Rule Making; EA for an Emergency Rule in determining family size and countable family income. Creation of the

Making that is permanent and does not expire 90 CCSU puts unmarried couples living together and all of their children in
the same service unit if they have a child in common. The definition of andays after filing; or C for first Continuation.)
“adult” is revised to provide districts with more flexibility in determining
when 18, 19 or 20 year olds living at home should be included in theItalics contained in text denote new material. Brackets indi-
CCSU. New definitions of “engaged in work” and “seeking employment”cate material to be deleted.
are added to clarify under what circumstances certain families are eligible
for child care services.

A new section 415.2, entitled “Eligibility, guarantees, and priorities for
child care”, replaces former sections 415.2 regarding programmatic eligi-
bility and 415.3 regarding financial eligibility. Sections 415.7, 415.8,
415.10 and 415.11 of the current regulations, which governed eligibilityOffice of Children and Family
for the Transitional Child Care, Employment and JOBS-related Child
Care, At-Risk Low Income Child Care, and Child Care and DevelopmentServices
Block Grant programs are replaced with a new section 415.2(a), regarding
the NYSCCBG. This section eliminates the separate programmatic re-
quirements that existed across the five former child care programs. Eligible

NOTICE OF ADOPTION families are divided into three broad categories: families that must be
guaranteed child care; families that are eligible as long as funds are

Subsidized Child Care Services available; and families that are eligible if funds are available and the
I.D. No. CFS-21-03-00011-A district has opted to serve such families as indicated in the child care
Filing No. 207 section of its Consolidated Services Plan (CSP) or Integrated County Plan
Filing date: Feb. 13, 2004 (ICP). Section 415.2 also sets forth the eligibility criteria for child care
Effective date: May 15, 2004 services provided under the Title XX Social Services Block Grant. 

The language in this section provides social services districts withPURSUANT TO THE PROVISIONS OF THE State Administrative Pro- much greater flexibility in determining which families are eligible forcedure Act, NOTICE is hereby given of the following action: subsidies and which families will receive priority for funding. It also
Action taken: Amendment of Part 415, Subparts 358-2, 358-3 and sec- allows districts to set aside funds to serve one or more priority populations.
tions 403.1, 404.1, 404.5, 404.6, 404.8, 405.1, 405.2, 405.3 and 628.3 of Provisions are included regarding establishing waiting lists, denial of ser-
Title 18 NYCRR. vices and case closings. Districts are required to ensure that families have
Statutory authority: Social Services Law, sections 20(3)(d), 410(1) and equitable access to child care subsidies.
410-u through 410-z  The new section 415.3 consolidates into one section all of the existing
Subject: Subsidized child care services. responsibilities of the caretaker of a child who is receiving subsidized child
Purpose: To establish standards for the provision of subsidized child care care services. These requirements include providing the social services
services by social services districts. district with information that might impact on the family’s eligibility for
Substance of final rule: The regulations revise Part 415 of Title 18 child care subsidies, notifying the district of any changes in the family’s
NYCRR to implement Title 5-C of the Social Services Law (SSL), which circumstances, locating child care providers, and contributing a family
created the New York State Child Care Block Grant (NYSCCBG). The share toward the costs of child care. It also adds a significant new require-
NYSCCBG is comprised of all the federal funds appropriated for child ment that the caretaker in a low-income family that is not receiving public
care under Title IV-A of the federal Social Security Act and under the assistance must pursue child support as a condition of eligibility for a child
federal Child Care and Development Fund and any additional funds trans- care subsidy. This requirement currently applies only to those families
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receiving subsidized child care services that are also receiving or transi- Section 415.11 sets forth the effective date of the regulations. The
tioning off of public assistance. regulations are effective immediately except for the provisions related to

the CCSU and the new child support requirements. Districts will have theThe new section 415.4 consolidates into one section all of the social
option to implement these changes immediately once the regulations areservices districts’ existing administrative, programmatic and monitoring
adopted or districts may decide to implement these changes on a case-by-responsibilities regarding the provision of child care services. Included in
case basis as each individual’s case comes up for recertification or whenthe section are provisions regarding required district activities relating to
there is a change in case circumstances that requires a case action.determining initial and continuing eligibility, notices to applicants and

Revisions are made to Sections 358-2 and 358-3 of the regulationsrecipients of their rights and responsibilities, due process for families,
regarding Fair Hearings for recipients of assistance and services. Technicalenrolling legally-exempt child care providers for payment purposes, re-
amendments are made to reflect the establishment of the NYSCCBG. Thecouping overpayments to families and recordkeeping and reporting.
existing regulations also are amended to extend to all families that applyA new requirement is added that precludes social services districts
for or receive child care services the existing provisions that require timelyfrom requiring families who are in receipt of a child care subsidy and who
and adequate notice of the denial of, or certain changes to, child careare transitioning from public assistance from having to complete a new
services and the ability to have aid continue until a fair hearing is held andapplication for child care services solely because the families’ public
the decision is rendered. These rights currently apply only to those familiesassistance cases are closing. Another new requirement adds two additional
transitioning off of public assistance that apply for or are receiving childattestation requirements for legally-exempt child care providers. Those
care services. providers now will have to attest to whether they have been denied a

Various provisions in Part 403 are revised to conform the regulationslicense or registration to operate a day care program or had such license or
regarding the mandated and optional provision of services by social ser-registration suspended or revoked. They also will be required to attest to
vices districts to the new requirements in section 415.2. In addition, severalwhether they have had their parental rights terminated or had their own
revisions are made to Part 404 regarding eligibility for services, Part 405children removed from their care based on an Article 10 proceeding under
regarding the purchase of services, and section 628.3 regarding Statethe Family Court Act. Social services districts and caretakers will have to
reimbursement to make them consistent with the changes being made todetermine whether to enroll a provider with a history of one of these types
Part 415.of situations on a case-by-case basis. New provisions also are included in
Final rule as compared with last published rule: Nonsubstantivethis section that strengthen the ability of social services districts to recover
changes were made in sections 415.1(h), 415.3(f)(2), 415.4(f)(7)(iii), (iv)overpayments from families by making the rules for all families consistent
and (v), 415.4(l) and (i)(13), 415.5(a)(1)(i) and (ii), 415.7(f), (g) and (h).with the rules that had governed child care overpayments for public assis-
Text of rule and any required statements and analyses may betance recipients and for families transitioning off of public assistance.
obtained from: Public Information Office, Office of Children and FamilySection 415.5 of the regulations clarifies the existing methods social
Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793services districts may use to make child care payments. Districts must
Regulatory Impact Statement, Regulatory Flexibility Analysis, Ruralinclude at least one method of payment under the NYSCCBG that enables
Area Flexibility Analysis and Job Impact Statementpayments to be made for child care arranged directly by the families.
Although non-substantive changes were made to the proposed regulationsObsolete references to the child care earned income disregard and supple-
concerning subsidized child care, those changes do not require changes toments thereto are eliminated.
the Regulatory Impact Statement or Summary, Regulatory FlexibilitySection 415.6 sets forth the existing general requirements for State
Analysis, Rural Area Flexibility Analysis or Job Impact Statement asreimbursement to social services districts for child care payments to prov-
originally published.iders including provisions requiring that payments be made at the actual
Assessment of Public Commentcost of care up to the applicable market rate. Districts are precluded from

The Office of Children and Family Services (Office) received writtenmaking payments for child care services provided by the child’s caretaker,
comments from 29 individuals or organizations regarding the proposedanother person legally responsible for the child, or by any other member of
child care subsidy regulations. These 29 can be placed into the followingthe family’s services unit except the child’s siblings. The section also is
general categories: 11 from local social services districts, 6 from child carerevised to eliminate obsolete paragraphs. The regulations expand when
providers or provider associations, 4 from child care coordinating councils,districts may pay providers of child care services on days that the child is
4 from children or family advocacy groups, 2 from the general public, 1absent from care. The requirement that districts have a contract with a
from a domestic violence advocacy program, and 1 from the State Legisla-provider in order to pay for children’s absences is eliminated. A new
ture. A summary of the comments and the responses from the Office are asprovision is added which permits social services districts to pay for up to
follows:five additional days per year for program closures due to holidays, extreme
18 NYCRR CITATIONSweather, or emergencies.

415.1(a)Section 415.7 adds additional requirements governing reimbursement
The Office received 7 comments that it should be a statewide rule not ato social services districts under the NYSCCBG program. NYSCCBG

district option to provide for 24-hour child care. The Office reviewed thesefunds are available to reimburse social services districts for 75% of the
comments. The Office believes that local districts are in the best position tocosts of child care services for public assistance recipients and 100% of the
determine local needs and how to serve their communities and, therefore,costs for other low income families, up to each district’s NYSCCBG
should be allowed flexibility in providing reimbursement for child careallocation. Social services districts may spend no more than five percent of
services. A statewide rule would amount to an unfunded mandate to paytheir NYSCCBG allocations on administrative activities. Administrative
for care in these areas and prevent needed local district flexibility. As such,activities include providing information to the public about child care
there will be no change made to the regulations based on these comments.services, conducting public hearings, monitoring program activities, and

415.1(a)goods and services required for administering including rental or purchase
The Office received 1 comment that wanted clarification on the follow-of equipment, utilities and office supplies. Districts may spend the remain-

ing items: providing 24 hour child care on a limited basis; situations inder of their NYSCCBG allocations on other program activities including
which there are breaks in activities for 2 weeks every month; recoupmentmaking eligibility determinations, participating in judicial hearings, moni-
of overpayment for temporary assistance recipients; and the actions that atoring compliance with any additional local child care requirements, train-
local district can take without amending its Consolidated Services Planing and establishing computerized child care information systems. In addi-
regarding the enrollment of providers that have their licenses revoked. Thetion, each district is required to maintain the amount of local funds spent
Office reviewed this comment and the Office believes that clarification onfor child care services under the NYSCCBG at a level equal to or greater
these issues is best handled in a Local Commissioners Memorandum orthan the amount the district spent for certain child care services programs
other official release to local districts. There will be no change made to theduring Federal fiscal year 1995.
regulations based on this comment.

Section 415.8 regarding child care availability is unchanged. 415.1(h)
Section 415.9 regarding child care market rates is revised to clarify that The Office received 1 comment suggesting that siblings in a public

a social services district must pay the market rate where the child care is assistance case should be excluded from providing subsidized child care.
provided when the child is receiving child care in a different district from The Office reviewed this comment and determined that the regulations
the district where the child resides. prohibit siblings in the public assistance filing unit from providing child

Section 415.10 adds authority for social services districts to request a care. As such, there will be no change made to the regulations based on this
waiver of any regulatory provision that is non-statutory. comment.
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415.1(l) The Office received 1 comment in support of district flexibility in
determining optional families to be served. The Office reviewed theseThe Office received 8 comments that it should be a statewide rule, not
comments and because the commentator is in agreement with the regula-district option, that children age 18, 19 and 20 years old be included in the
tions, there will be no change made to the regulations.Child Care Services Unit only if it benefits the family. The Office reviewed

these comments. The Office believes that local districts are in the best 415.2(a)(3)(iv)(b)
position to determine local needs and how to serve their communities and, The Office received 1 comment that students attending a four year
therefore, should be allowed flexibility in providing child care services. A college program should not be required to work at least 17.5 hours per
statewide rule in this instance would amount to an unfunded mandate to week and also should not be required to work during summer recess. The
pay for care in these areas and prevent needed local district flexibility. As Office reviewed this comment. Programmatic eligibility and the need for
such, there will be no change made to the regulations based on these child care during the summer months when the student is not in school
comments. would have to be assessed according to the approved activities in which the

415.1(l) student is engaged. The requirement that four year college students work at
The Office received 1 comment that districts should not have an option least 17.5 hours per week is in Section 410-w(1)(d) of the New York State

concerning inclusion of children age 18, 19 and 20 years old in the Child Social Services Law and may not be changed by regulation. Thus, there
Care Services Unit. The Office reviewed this comment. The Office be- will be no change to the regulations based on this comment.
lieves that local districts are in the best position to determine local needs 415.2(a)(3)(vii)(a)
and how best to serve their communities and, therefore, should be allowed The Office received 1 comment that it should be a statewide require-
flexibility in providing child care services. A statewide rule in this instance ment, not a local district option, to allow 30 days of child care while
would amount to an unfunded mandate to pay for care in these areas and actively seeking employment. The Office reviewed this comment and the
prevent needed local district flexibility. As such, there will be no change Office believes that local districts are in the best position to determine local
made to the regulations based on this comment. needs and how best to serve their communities and, therefore, should be

415.1(l) allowed flexibility in providing child care services. A statewide rule in this
The Office received 5 comments in support of the definition of Child instance would amount to an unfunded mandate to pay for care in these

Care Services Unit. The Office reviewed these comments and, because the areas and prevent needed local district flexibility. As such, there will be no
commentators are in agreement with the regulations, there will be no change made to the regulations based on this comment. 
change made to the regulations. 415.2(a)(3)(vii)(a)

415.1(l) The Office received 2 comments that the requirement that child care
The Office received 1 comment in support of the flexibility given to subsidies be provided only for the time the family is able to document that

districts in defining the Child Care Services Unit. The Office reviewed this they are engaged in seeking employment or employment related activities
comment and because the commentator is in agreement with the regula- is too burdensome. The commentator suggested that it would be easier to
tions, there will be no change made to the regulations. administer a minimum time requirement in order to qualify for a full day or

415.1(l) week of child care. The Office reviewed this comment and determined that
The Office received 1 comment in support of inclusion of children age the federal Final Rule for the Child Care and Development Fund requires

18, 19 and 20 years old in the Child Care Services Unit. The Office that child care payments be related to the time the parent is working or
reviewed this comment and, because the commentator is in agreement with participating in an approved activity. As such, the ability to change this
the regulations, there will be no change made to the regulations. regulatory requirement is outside of the Office’s authority. There will be

no change made to the regulations based on these comments. 415.1(l)
415.2(a)(3)(vii)(b)The Office received 1 comment that the proposed definition of the

Child Care Services Unit should not put unmarried adults with children in The Office received 1 comment that payment for post secondary educa-
common into the same unit. The Office reviewed this comment. Local tion programs should be a statewide requirement, not a district option. The
districts have often requested that such families be included in one unit. Office reviewed this comment and the Office believes that districts are in
The Office agrees with districts that both parents should be responsible for the best position to determine local needs and how best to serve their
their children. There will be no change made to the regulations based on communities. A statewide rule, in this instance, would amount to an
this comment. unfunded mandate to pay for child care in this circumstance and prevent

415.1(l) needed local district flexibility. As such, there will be no change made to
the regulations based on this comment.The Office received 5 comments in support of the inclusion of tempo-

rarily absent family members in the same Child Care Services Unit and 415.2(a)(3)(vii)(b)(7)
children living with individuals other than their parents as separate units. The Office received 1 comment that the regulation limiting training
The Office reviewed these comments and because the commentators are in programs only from institutions licensed or approved by the State Educa-
agreement with the regulations, there will be no change made to the tion Department is too narrow since other state agencies may approve
regulations. specific programs or may be part of Workforce Investment Act. The Office

415.1(o) has reviewed this comment and the regulation in question relates only to
The Office received 1 comment in support of the definition of engaged training programs with a specific occupational goal. Other training pro-

in work. The Office reviewed this comment and because the commentator grams referenced in 18 NYCRR 415.2(a)(3)(vii)(b) do not have to be
is in agreement with the regulations, there will be no change made to the licensed or approved by the State Education Department. Since these
regulations. regulations are not new and the programs referenced by the commentator

should be covered by these regulations, there will be no change made to the415.2(a)(1)(iv)
regulations based on this comment.The Office received 5 comments in support of the provision allowing

415.2(c)(2)transitional child care to be requested in any month of the 12-month
eligibility period. The Office reviewed these comments and because the The Office received 6 comments that it should be a statewide require-
commentators are in agreement with the regulations, there will be no ment, not a district option, to provide child care for breaks in employment
change made to the regulations. or in other approved activities. The Office believes that local districts are in

the best position to determine local needs and how best to serve their415.2(a)(3)
communities and, therefore, should be allowed flexibility in providingThe Office received 1 comment suggesting that the definition of eligi-
child care services. A statewide rule, in this instance, would amount to anble families be expanded to include individuals that are sanctioned in
unfunded mandate to pay for care in these areas and prevent needed localpublic assistance cases but are engaged in other approved work activities
district flexibility. As such, there will be no change made to the regulationssuch as the Work Experience Program and training. The Office reviewed
based on these comments.this comment. The regulations provide that a parent engaged in an ap-

415.2(d)(2)proved activity is eligible for child care if the district has included such
families as eligible in its Consolidated Services Plan and if the district has The Office received 1 comment that when cases are closed due to lack
child care funds available. Additionally, the regulations provide that the of funding, the highest income cases should be closed first. The Office
district must provide child care to a sanctioned parent that is required to reviewed this comment and the Office believes that local districts are in the
participate in an approved activity. Therefore, no change will be made to best position to determine local needs and how best to serve their commu-
the regulations based on this comment. nities. Therefore, local districts should be allowed flexibility in determin-

415.2(a)(3) ing how to prioritize families and funding as they determine which cases to
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close due to lack of funding. As such, there will be no change made to the child care recipients is onerous because once a child support order is in
regulations based on this comment. place, the order will address the responsibility of the non-custodial parent

for child care costs. The custodial parent then need only document the415.2(d)(2)
amount that is received and the non-custodial parent’s share of the childThe Office received 7 comments that there should be one consistent
care costs. The Office has determined that the self-attestation by therule for which cases are closed when funds are not available. The Office
custodial parent of the amount of child support does not meet the require-reviewed these comments and the Office believes that local districts are in
ments for the documentation of income in accordance with 18 NYCRRthe best position to determine local needs and how best to serve their
404.1(e)(1) and (2). As such, there will be no change made to the regula-communities. Therefore, each individual local district needs flexibility in
tions based on this comment.determining how to prioritize families and funding as they determine

415.3(c)which cases to close due to lack of funding. As such, there will be no
change made to the regulations based on these comments. The Office received 6 comments that persons pursuing child support

should be allowed to provide a self-attestation to verify cooperation rather415.2(d)(4)
than obtaining documentation from other sources. The Office reviewedThe Office received 1 comment that districts should be required to put
these comments and the Office believes that the documentation standardsapplicants denied due to lack of funding on waiting lists. The Office
for child support in child care cases issued to local districts established inreviewed this comment and the Office determined that local districts have
99 Administrative Directive (ADM)-5 Cooperation With Child Supportthe flexibility to maintain waiting lists. The Office believes that local
and 00 Informational Letter (INF)-2 are appropriate. If the child caredistricts are in the best position to determine local needs and how best to
applicant uses the assistance of the district’s child support unit, then thatserve their communities. Therefore, local districts should be allowed flexi-
unit will provide information to the child care worker if the parent is notbility in determining how to best prioritize families and whether the main-
cooperating. If the parent uses private means to pursue child support, it istenance of waiting lists are beneficial. As such, there will be no change
reasonable to ask the parent to provide documentation of the steps that aremade to the regulations based on this comment.
being taken. As such, there will be no change made to the regulations415.3(c)
based on these comments.The Office received 2 comments that child support recovery in welfare

415.3(c)cases is punitive and not cost effective and, therefore, should not be
The Office received 1 comment that the regulations should be moreadopted in the child care subsidy program. The Office reviewed these

specific concerning what “actively pursuing” child support means. Thecomments and the Office believes that establishing paternity and an order
Office reviewed this comment and the Office would like to point out thatfor child support is not, in any way, punitive. The cost effectiveness of
the definitions and requirements regarding “actively pursuing” child sup-child support is difficult to measure and the Office does not agree that it
port are detailed in 99 Administrative Directive (ADM)-5 Cooperationshould be the determining factor in instituting the child support require-
With Child Support. If an applicant or recipient of a child care subsidy hasment for child care subsidy cases. The Office believes that the establish-
any questions regarding this subject, the individual should contact thement of paternity and an order for child support provides the child with
appropriate local district office for assistance. There will be no changeaccess to benefits and resources of the non-custodial parent and, therefore,
made to the regulations based on this comment.it is in the long term best interests of the child. The Office also believes that

415.3(c)parents are responsible for their children and should share responsibility
for child care costs. Custodial parents should pursue child support unless The Office received 1 comment that the regulations should explain the
there is good cause to exempt the family from pursuing child support. differences between “actively pursuing child support” and “cooperation
Establishing an additional source of income from a child support order is with child support.” The commentator suggested that the Administrative
an integral part of the family’s movement to self-sufficiency. Furthermore, Directive (ADM) for child support should be reissued. The Office has
the funds recovered will help offset the local social services districts’ child reviewed this comment and the Office would like to point out that the
care costs in these cases and allow the districts to use their limited funds to definitions and requirements regarding “actively pursuing child support”
serve additional families. As such, there will be no change made to the and “cooperation with child support” are detailed in 99 Administrative
regulations based on these comments. Directive (ADM)-5 Cooperation With Child Support. The Office feels that

this directive is on point and does not need to be re-issued. Thus, there will415.3(c)
be no change made to the regulations based on this comment.The Office received 4 comments that the regulations should specify

415.3(c)that child support requirements do not apply to preventive and protective
cases. The Office reviewed the comments and the Office does not believe The Office received 1 comment that the regulations must be more
that child preventive and child protective cases should be summarily specific as to how districts must implement the child support requirement
excluded from the child support requirement. Rather, the Office has deter- and how the child support funds collected are allocated to the parent and
mined that each child care case, including preventive and protective cases, district. The Office reviewed this comment and the Office determined that
needs to be reviewed to determine if good cause exists that would indicate the information established in 99 Administrative Directive (ADM)-5 Co-
a caretaker should be excluded from the child support requirement. There- operation With Child Support and 00 Informational Letter (INF)-2 are
fore, preventive and protective cases will be screened on a case-by-case appropriate and sufficient to implement the child support requirements.
basis to determine if good cause exists that would exempt the parent or There is no assignment of rights to the local districts for child support for
caretaker from the child support requirements. As such, there will be no low income families. All child support funds collected on the custodial
change made to the regulations based on these comments. parent’s behalf are turned over to the custodial parent. As such, there will

be no change made to the regulations based on this comment. 415.3(c)
415.3(c)The Office received 5 comments that non-legally responsible caretak-

ers should be expressly excluded from the child support requirements. The The Office received 6 comments that the penalty imposed for failure to
Office reviewed these comments and the Office has determined that it is cooperate with the child support requirements in a child care subsidy case
appropriate that non-legally responsible caretakers applying for a child is more severe than the penalty imposed in a family assistance case. The
care subsidy provide information to the local district that may lead to the commentator felt that the parent should lose a percentage of the subsidy,
establishment of paternity and a child support order. Foster parents apply- not all of the subsidy. The Office reviewed these comments and deter-
ing for a child care subsidy for a foster child are exempted from child mined that the difference in the sanction applied in the family assistance
support requirements in guidelines issued to local districts in 99 Adminis- program and in child care subsidy program is appropriate. Family assis-
trative Directive (ADM)-5 Cooperation With Child Support. As such, tance is meant to provide for the crucial daily living needs of each individ-
there will be no change made to the regulations based on these comments. ual and eligibility for family assistance benefits is based on an individual’s

eligibility. If there is a failure to comply with family assistance child415.3(c)
support requirements, a sanction is applied against an individual, not theThe Office received 1 comment that the child support requirements are
entire family. In accordance with New York State Social Services Lawtoo vague and too onerous. The commentator suggested that parents should
410-w, child care assistance is provided to a family and eligibility isjust attest how much child support they receive. The Office reviewed this
determined for a family. Therefore, a failure to comply with child supportcomment. The Office does not believe that the child support requirements
requirements results in the family’s ineligibility for a child care subsidy.are too vague or too onerous. In working with local districts, the Office
As such, there will be no change made to the regulations based on thesewill issue additional guidelines or training as appropriate to address any
comments.questions in the implementation of the child support requirements. Fur-

thermore, the Office does not agree that applying this requirement to all 415.3(c)
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The Office received 5 comments that a parent with a child support a court date because of court delays is not the parent’s delay and will not
order should not be required to seek a child care add-on. The commentators affect the parent’s eligibility. As such, there will be no change made to the
recommend that if a parent is required to seek a child care add-on, the local regulations based on this comment. 
district should guarantee counsel at no cost; the add-on should defray the 415.3(c)
parent share; and the parent should assign rights to the add-on to the The Office received 2 comments expressing concern that domestic
district so that the district is the guarantor of payment. The Office reviewed violence victims have to obtain court orders or statements from domestic
these comments and the Office determined that section 413 of the Family violence programs to validate that they were domestic violence victims in
Court Act requires a child care add-on whenever child care is needed for a order to satisfy the child care subsidy good cause exception. The commen-
parent who is working or participating in elementary or secondary educa- tators also stated that training would be needed for local districts to imple-
tion or higher education or vocational training which the family court ment the good cause determination process for domestic violence victims.
determines will lead to employment and the custodial parent incurs child The Office reviewed these comments and the Office would like to inform
care expenses as a result thereof. The law further requires that responsibil- the commentators that court orders or statements from domestic violence
ity for child care expenses be separately stated in the child support order. programs are two means of corroborating good cause, there are additional
The Office determined that the expenses incurred are the total amount types of evidence that are considered corroborative evidence. A list of the
charged by the child care provider to the custodial parent. The Family types of evidence that will satisfy the good cause exception may be found
Court determines the add-on that the non-custodial parent is required and in 99 Administrative Directive (ADM)-5 Cooperation With Child Support.
that add-on is applied against the amount charged by the provider not the The Office will also work with local districts to determine the training
amount of the parent share. The Office determined that it has no authority needed for staff and what additional guidelines or supports are necessary to
to require that parents in a child care subsidy case have their rights to the help local district staff understand the good cause exemption for domestic
child care payment assigned to the local district as part of a court order. violence. There will be no change made to the regulations based on these
Additionally, the Office determined that it does not have the authority to comments. 
mandate that districts provide or pay for legal representation for applicants 415.3(c)
or recipients of child care subsidies. There will be no change made to the The Office received 1 comment that if a custodial parent has two
regulations based on these comments. children with different fathers, failure to establish paternity for one child

415.3(c) should not affect the eligibility of the other child for a child care subsidy if
The Office received 1 comment that legal representation should be the second child’s paternity has previously been established. The Office

made available at no cost to parents who have filed a child support reviewed this comment and the Office has determined that, in accordance
violation petition. The Office has reviewed this comment. The Office has with New York State Social Services Law 410-w, eligibility for a child
determined that it does not have the authority to mandate that districts care subsidy is based on a “family” determination rather than a “per child”
provide or pay for legal representation for applicants or recipients of child determination. However, If paternity cannot be established for all the
care subsidies who have filed child support order petitions. There will be children, that in and of itself, is not a basis for denial for a child care
no change made to the regulations based on this comment. subsidy as long as the family is actively pursuing a paternity determination

415.3(c) and child support order for the children that do not possess both. As such,
The Office received 1 comment that legal services for child support there will be no change made to the regulations based on this comment. 

should be provided by the county at no cost. The Office reviewed this 415.3(c)
comment. The Office has determined that it does not have the authority to The Office received 1 comment that in implementing the good cause
mandate that districts provide or pay for legal representation for applicants exemption in the child support cooperation requirements, the following
or recipients of child care subsidies who have filed a child support petition. issues should be addressed: how will workers be aware of the dangers of
There will be no change made to the regulations based on this comment. domestic violence; how will women be notified of the availability of the

415.3(c) good cause exemption; and how will confidentiality of domestic violence
The Office received 12 comments that the child support unit in the local information be maintained. The Office has reviewed this comment. The

district, rather than the provider, should collect fees from the non-custodial Office will work with local districts to determine the training needed for
parent. The commentators also suggested that the local district enforce the local district staff to be aware of domestic violence issues and to determine
child support order in the event of non-payment. The Office reviewed how to make such training available. The Office will issue additional
these comments and determined that the Office has no authority to direct a guidelines or supports to local districts to inform applicants of the availa-
Family Court to order that the non-custodial parent pay the local district bility of a good cause exemption and to maintain the confidentiality of
directly. Additionally, the local district does not have the authority to domestic violence information. The guidelines will also include a sample
enforce the order against the non-custodial parent. As such, there will be notice that informs applicants of the good cause exemption as well as the
no change made to the regulations based on these comments. types of evidence that may be used to corroborate the good cause exemp-

415.3(c) tion. As such, there will be no change made to the regulations based on this
The Office received 6 comments that verification of cooperation with comment.

child support requirements should not delay new applications or disrupt 415.3(c)
existing child care services. The Office reviewed these comments. Since The Office received 1 comment that regulations should specify that a
the requirement is that custodial parents demonstrate that they are “ac- woman, who is a victim of domestic violence, be entitled to a waiver of the
tively pursuing” child support rather than the stricter requirement that they child support requirements if she fears at risk by pursuing child support.
have a child support order in place, the Office does not feel that this The commentator stated that a self-attestation is sufficient to establish the
verification will delay new applications or disrupt existing services. As fear of domestic violence. Additionally, the commentator suggested that
such, the Office has determined that no changes to the regulations are the local district should provide clear written and oral notice of the right to
necessary as a result of these comments. abstain from pursuit of child support if there is a fear of domestic violence

415.3(c) and that applicants should be provided with a right to a hearing if denied a
The Office received 1 comment that the requirement of a child support domestic violence waiver. The commentator further suggested that the

court order should not be a barrier to receive subsidies in a timely manner local district use domestic violence liaisons or provide serious training for
or that the lack of a child support court order should not be a basis for workers. The Office reviewed this comment. The Office is applying stan-
denial of a child care subsidy. The Office reviewed this comment. The dards to the child care subsidy program for the determination of the good
requirement is that the caretaker is “actively pursuing” a child support cause exemption from child support requirements for victims of domestic
order, not that an order be in place. So long as the caretaker is “actively violence that are similar to those applied for applicants and recipients of
pursuing” a child support order, the caretaker should not suffer a delay or public assistance and for recipients of transitional child care. The Office
denial of child care subsidies. Thus, the Office does not feel that this believes that those standards already in place for applicants and recipients
requirement will be a barrier to caretakers receiving child care subsidies. of other benefit programs are appropriate and can find no justification for
There will be no change made to the regulations based on this comment. changing those standards for the child care subsidy program. The Office

415.3(c) will issue separate implementation guidelines that will require local dis-
The Office received 1 comment that a determination of child care tricts to provide a written notice specifically informing applicants and

eligibility should not be delayed due to a lack of judicial availability to recipients of the exemption from child support requirements when good
hear a violation petition. The Office feels that as long as the parent meets cause is determined by the district to exist. Additionally, 18 NYCRR Part
the requirement of “actively pursuing” child support, the inability to obtain 358-2 requires a notice to be sent to the parent whenever child care benefits
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are denied or reduced and that the notice inform parents of their rights to share should be adjusted. As such, there will be no change made to the
fair hearing. While the parent does not receive a notice regarding the denial regulations based on this comment.
of a good cause exemption, if a parent’s application for a child care subsidy 415.3(f)(8)
is denied or case is closed due to failure to cooperate in obtaining child The Office received 5 comments that the regulations should address
support, districts must send the parent an appropriate client notice form what happens when the family defaults in payment of family share. The
that provides information about all fair hearing rights. Local districts are commentators also asked whether the provider would receive advance
provided with the flexibility to designate the individual(s) in their agencies notice when the family share is adjusted. The Office reviewed these com-
that will make the determination of good cause. The local district may ments and determined that the proposed regulations and 18 NYCRR Part
decide to use the domestic violence liaison, the eligibility worker, or some 404 provide adequate and appropriate guidelines. The existing regulation
other designee. The Office will work with local districts to determine the 18 NYCRR 404.6(b)(2) details that the local district must immediately
training needed for local district staff to be aware of domestic violence give a written notice, which includes a warning of pending termination, if
issues and to determine how to make such training available. The Office the family share is past due and non-payment continues. In accordance
will issue additional guidelines or supports to local districts to inform with 18 NYCRR 404.6(b)(1) the local district must notify the provider
applicants of the availability of a good cause exemption and to maintain when a recipient is required to pay a family share, the amount of the family
the confidentiality of domestic violence information. As such, there will be share, and the date the family share is due. The proposed regulation 18
no change to the regulations based upon this comment. NYCRR 415.3(f)(8) states the failure to pay the family share or to develop

415.3(c) a satisfactory arrangement to pay the family share is a basis for suspending
or terminating services. Thus, there will be no change made to the regula-The Office received 9 comments in support of imposing the require-
tions based on these comments.ment that low income families pursue child support as a condition of

eligibility. The Office reviewed these comments and determined that there 415.4(b)(1)
is no need to change to the regulations in response to these comments. The Office received 1 comment that agrees with the intent of the

415.3(c) regulation prohibiting a new application in cases transferred from one
district to another. The commentator requests that the regulations be clari-The Office received 5 comments that there is no statutory authority to
fied that if income and family size are not available, the new district cannotimpose a child support requirement on child care subsidy recipients. The
continue child care without collecting necessary information. The OfficeOffice reviewed these comments and determined that the Office has both
reviewed this comment and determined that the requirements in this regu-federal and State authority to establish such a requirement. Such authority
lation do not pertain to circumstances when a case is transferred from onemay be found in Title 42 of the U.S. Code Section 9858b(b), which
district to another district. The requirements apply only when the localprovides that the Office must develop a state plan that contains provisions
district transfers the case from one unit within the district to another unit infor the delivery of child care services. Furthermore, Part 45 of the Code of
the district. As such, there will be no change made to the regulations basedFederal Regulations Section 98.20 contains the Child Care and Develop-
on this comment.ment Fund regulations that authorize the State to establish eligibility con-

415.4(b)(1)ditions and/or priority rules for child care services in addition to those
specified in federal regulations. Additionally, Section 20.3(d) of the New The Office received 1 comment in support of the provision that a new
York State Social Services Law (SSL) authorizes the Office to establish application is not required for transitional child care. The Office reviewed
rules, regulations, and policies to carry out the Office’s powers and duties these comments and, because the commentators are in agreement with the
under the SSL. Section 34.3(f) of the SSL authorizes the Office to establish regulations, there will be no change made to the regulations.
regulations for the administration of public assistance and care within the 415.4(c)(3)
State. Finally, 410-w(1)(e) of the SSL requires the Office to establish The Office received 7 comments that it should be a statewide regula-
regulations setting forth the eligibility criteria for child care assistance to tion, not a district option, to provide sleep time for employed caretakers
low income families. As such, there will be no change to the regulations working the second or third shifts. The Office reviewed these comments.
based upon these comments. The Office believes that local districts are in the best position to determine

415.3(f) local needs and how to serve their communities and, therefore, should be
The Office received 5 comments that the regulations should define allowed flexibility in providing child care services. A statewide regulation,

“timely pay” with regard to the provision that failure to timely pay the in this instance, would amount to an unfunded mandate to pay for care in
family share can result in termination or suspension of child care services. this area and prevent needed local district flexibility. As such, there will be
The Office reviewed these comments and determined that there is no no change made to the regulations based on these comments.
reference to “timely pay” in the regulation cited by the commentators. As 415.4(c)(3)
such, there will be no change to the regulations based upon these com- The Office received 1 comment in support of the payment for child care
ments. while the parent travels to and from the place of his or her employment or

415.3(f)(7) activity. The Office reviewed this comment and determined that there is no
need to change the regulations based on this comment.The Office received 1 comment that the procedures for recalculation of

the family share are unclear and difficult for local districts to implement. 415.4(d)
The commentator was also concerned that it would be difficult for the The Office received 5 comments that the provision, 18 NYCRR
district to recalculate the family share each time a change in income, 415.4(d), defining local district responsibility when recipients of guaran-
family circumstances or provider is reported to the local district. The teed transitional and public assistance child care subsidies move to another
Office reviewed this comment and determined that the circumstances district should also be extended to recipients of low income child care
under which the family share must be recalculated are unambiguous. subsidies. The Office reviewed this comment and the Office feels that
Families are required to report immediately changes in circumstances, extending this requirement to all low income families would be an un-
including any changes in income. Local districts are required to assess funded mandate to all local districts and would be particularly problematic
whether or not those changes affect the family’s eligibility or family share when a family moves to a local district that is out of funds. The Office does
of the child care costs. These requirements are appropriate and necessary not believe that extending the proposed regulation’s scope in this matter is
to see that only eligible families are receiving benefits. The requirements in the best interests of all the concerned parties. Thus, there will be no
are not new and therefore, the Office believes that the requirements should change made to the regulations based on these comments.
not be difficult to implement. As such, there will be no change made to the 415.4(f)
regulations based on this comment. The Office received 2 comments that legally-exempt providers should

415.3(f)(7) be held to the same standards as regulated providers. The Office reviewed
The Office received 1 comment to add the words (as underlined) to the these comments and the Office does not agree that legally exempt provid-

provision in 18 NYCRR 415.3(f)(7) that the family share must be recalcu- ers should be held to the same standards as regulated providers. The Office
lated whenever there is notice to the district of a change in income. The believes that imposing such standards would lead to an unwillingness of
Office reviewed this comment and determined that the requirements in this such providers to continue to provide needed child care. Additionally, the
regulation that the family share be recalculated when there is a change in New York State Social Services Law (SSL) does not allow the Office to
income are appropriate. Parents are required to immediately report any regulate legally-exempt child care providers. Such providers are exempted
change in income or other circumstances to the local district. Local dis- from the definition of child day care in Section 390 of the SSL. Under
tricts are required to immediately act upon such information and determine Section 410-x(3) of the SSL, the Office is only allowed to establish
whether eligibility for child care subsidies and/or the amount of the family minimum health and standards for child care providers not required to be
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licensed or registered. As such, there will be no change made to the child. The Office reviewed this comment. The Office believes that guide-
regulations based on these comments. lines are the best way to address the meaning of “lost custody” and will

issue guidelines to local districts that will include the meaning of “lost415.4(f)
custody.” The Office believes that self attestation is a reasonable means toThe Office received 1 comment that a provision should be added to
document that legally-exempt providers have complied with the regulationinclude face-to-face interviews for those applying for vendor numbers to
in question. If local districts do not believe that self attestation is a suffi-be paid as informal child care providers. The Office reviewed this com-
cient means to protect the children in care, then local districts have thement and concluded that local districts have a number of methods to
flexibility to propose additional standards for legally exempt providers thatdocument and verify that information provided by legally-exempt provid-
would satisfy their concerns. There will be no change made to the regula-ers is accurate and that appropriate services have been provided. Thus, the
tions based on this comment.Office does not agree that a face-to-face interview is necessary or war-

415.4(f)(7)(iv)ranted for legally-exempt providers to receive a vendor number for pay-
ment purposes. There will be no change made to the regulations based on The Office received 1 comment citing an incorrect reference to a new
this comment. subparagraph (iv) of 18 NYCRR 415.4(f)(7), but the paragraph is not

included in the regulations. The Office reviewed this comment and agrees415.4(f)
that the reference was incorrect. The Office did not intend to create a newThe Office received 5 comments that regulations should state that a
paragraph (iv). The reference to paragraph (iv) was deleted from theprovider that is denied enrollment should have a right to a fair hearing. The
regulations. Office reviewed these comments and does not agree with the position of

415.4(i)the commentators. Parents, not child care providers, are the recipients of
child care subsidy benefits and, as such, they are the only group that has a The Office received 1 comment that there should be no obligation to
right to a fair hearing. If recipients feel that the providers they have recover overpayments from a client until the next recertification period and
selected were denied enrollment in error, the recipients may ask the local that the decision to recoup overpayments should be at the discretion of the
district to review the determination of ineligibility or request a fair hearing. district. The Office reviewed this comment and determined that delaying
Thus, there will be no change made to the regulations based on these the collection of overpayments until the next recertification could result in
comments. parents continuing to receive benefits for which they are no longer eligible

or paying an inappropriate amount towards their share of the child care415.4(f)(7)(iii)
costs. In many districts, eligible families are not receiving benefits due to aThe Office received 5 comments that guidelines for enrolling legally-
lack of funds. Delaying recalculation of eligibility and recovery of over-exempt child care providers who have had their child care license/registra-
payments would exacerbate this problem. The Office believes that thetion denied, suspended, or revoked or had a child removed from their care
requirements for recoupment of overpayments are appropriate and sees noshould be in regulation. The Office reviewed these comments and the
reason for providing local district discretion in this area. As such, there willOffice believes that detailed implementation guidelines should not be in
be no change made to the regulations based on this comment.regulation but issued as a separate release to local districts. In working with

415.4(i)local districts, the Office will issue additional guidelines and provide
supports or training, as appropriate. As such, the Office believes there is no The Office received 1 comment that there is an inconsistency between
need to change the regulations based on these comments. 18 NYCRR 415.4(i)(5) and (9) concerning when overpayments have to be

recovered: the word “must” in terms of recovery should be “may.” The415.4(f)(7)(iii)(a)
Office reviewed this comment and determined that the regulations are notThe Office received 1 comment that agreed that a previous denial or
inconsistent. The language in 18 NYCRR 415.4(i)(5) refers to which entityremoval of a license or registration should be considered before enrolling a
(parent or provider) must repay any overpayment. 18 NYCRR 415.4(i)(9)provider but questioned whether an attestation is an effective way of
refers to the case status under which the district must attempt a recoverygathering information about this situation. The Office reviewed this com-
(i.e. all current child care cases and all cases of fraud). As the regulationsment and the Office would like to make the commentator aware that local
are consistent, there will be no change made to the regulations based ondistricts may utilize the OCFS Child Care Facility System (CCFS) to
this comment.document the accuracy of the information provided in an attestation. Dis-

415.4(i)tricts also have the option to propose additional standards for legally-
exempt providers of subsidized child care services should they feel that an The Office received 1 comment in support of the provisions for the
attestation is not an effective way of gathering information. This could recovery of overpayments and the penalties applied to the child care
include an additional standard requiring a higher level of documentation subsidy recipients convicted of fraud. The Office reviewed this comment
beyond an attestation. Therefore, no change will be made to the regulations and, since the commentator is in agreement with the regulations, there will
based on this comment. be no change made to the regulations based on this comment.

415.4(f)(7)(iii)(a) 415.4(i)(6)
The Office received 3 comments in support of the requirement that The Office received 1 comment recommending that the proposed regu-

legally-exempt providers enrolling with the local district attest to whether lation allow local districts to seek other legal remedies to recover overpay-
they have had a previous denial or removal of a license or registration for ments from current recipients who refuse to repay overpayments. The
child care. The Office reviewed this comment and because the commenta- commentator recommends that the word “former” be deleted in the regula-
tors are in agreement with the regulations there will be no change made to tion so that the regulation would then apply to all recipients. The Office
the regulations based on these comments. reviewed these comments and believes that the deletion of the word “for-

mer’ is unnecessary. Current clients who refuse to repay overpayments415.4(f)(7)(iii)(b)
will be subject to termination of their cases. The Office believes that this isThe Office received 1 comment suggesting that the enrollment stan-
a sufficient incentive for current clients to continue to abide by the terms ofdards should automatically disqualify legally-exempt providers that have
their repayment agreement. It would be at the point of case closure that ahad a child removed from their care; who do not have custody of one or
district may consider pursuing repayment options via other legal remedies.more of their own children at present due to a court order; or who have
This regulation also does not prohibit local districts from prosecutingbeen the subject of prior court finding of abuse or neglect and whose
recipients for fraud. As such, there will be no change made to the regula-parental rights have been terminated. The commentator also suggested that
tions based on this comment.the self-reporting requirement is insufficient. The Office reviewed this

415.4(i)(7)comment and the Office disagrees with the commentator’s suggestions.
The Office does not believe that it should summarily disqualify this group The Office received 1 comment that the term “promptly” in the provi-
of individuals from enrolling as providers. Rather the Office will issue sion regarding overpayments occurring as a result of the district failure to
guidelines that local districts will use to make a determination regarding act promptly should be more specific. The Office reviewed this comment
the enrollment of such providers. If the local districts do not feel that the and the Office believes that detailed clarification on this issue is best
guidelines are stringent enough, they may propose to add more stringent handled in an ADM or other official release to local districts. The Office
requirements, including the submission of additional documentation from will issue guidelines as appropriate to implement the overpayment provi-
the provider. There will be no change made to the regulations based on this sions. As such, there will be no change made to the regulations based on
comment. this comment.

415.4(f)(7)(iii)(b) 415.4(i)(7)
The Office received 1 comment that the meaning of “lost custody ” is The Office received 1 comment recommending that overpayments be

unclear and that self-reporting by the provider is insufficient to protect the collected even when the overpayment was caused by the local district’s
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failure to act promptly. The Office reviewed this comment and the Office The Office received 1 comment that it should be a statewide rule not a
believes that parents and providers reporting changes promptly should not district option to provide reimbursement for absences and program clo-
be penalized when a district fails to act promptly to adjust the family share. sures. The Office reviewed this comment and the Office believes that local
As such, there will be no change made to the regulations based on this districts are in the best position to determine local needs and how to best
comment. serve their communities. Therefore, the local district should have the

option whether or not to reimburse child care programs for these closures.415.4(i)(7)
A statewide rule, in this instance, would amount to an unfunded mandate toThe Office received 5 comments in support of the prohibition for
pay for care in these areas and prevent needed local district flexibility. Ascollection of overpayments resulting from the local district’s failure to act
such, there will be no change made to the regulations based on thispromptly on information provided by a parent. The Office reviewed these
comment.comments and, since the commentators are in agreement with the regula-

415.6(c)tions, there will be no change made to the regulations based on these
The Office received 7 comments that payment for absences and holi-comments.

days should be required statewide whenever it is required for private pay415.4(i)(9)
parents. The Office reviewed these comments. The Office believes thatThe Office received 1 comment that requests that districts be given local districts are in the best position to determine local needs and how todiscretion in making judgments about the cost/benefits of recovery actions serve their communities and, therefore, should be allowed flexibility inand about the appropriate extent of recovery efforts. The Office reviewed reimbursing child care programs. A statewide rule would amount to anthis comment. The regulatory language states that recovery must be at- unfunded mandate to pay for care in these areas and prevent needed localtempted whenever the overpayment amount is in excess or equal to the cost district flexibility. As such, there will be no change made to the regulationsof recovery. The Office believes this is an appropriate standard. There will based on these comments.be no change made to the regulations based on this comment.

415.6(c)
415.4(i)(12) The Office received 3 comments in support of the regulations for
The Office received 1 comment that the process for suspending or payment for holidays and provider closings. The Office reviewed these

terminating benefits when recipients fail to agree to a reasonable repay- comments and because the commentators are in agreement with the regula-
ment plan is unclear. The commentator believes that this requirement tions there will be no change made to the regulations based on these
appears to be in conflict with 18 NYCRR 415.4(i)(4) which says overpay- comments.
ments may only be recovered from child care benefits. Additionally, the 415.9(k)
commentator states that it is unclear how the process affects public assis- The Office received 5 comments in support of the definition of applica-
tance recipients mandated to participate in a work activity. The Office ble market rate for providers located in another district. The Office re-
reviewed this comment. In working with local districts, the Office will viewed these comments and because the commentators are in agreement
issue additional guidelines and provide supports or training as appropriate with the regulations there will be no change made to the regulations based
to assist local districts in determining when to suspend or terminate bene- on these comments.
fits. Additionally, the Office reviewed 18 NYCRR 415.4(i)(4) and con- 415.10cluded that the two regulations are not in conflict. The recoupment of

The Office received 1 comment in support of the waiver provisions.overpayments should be made only from child care benefits unless the
The Office reviewed this comment and, because the commentator is inrecipient requests that recovery is made from his or her available income.
agreement with the regulations, there will be no change made to theIf the recipient refuses to repay the overpayment and the child care subsidy
regulations based on this comment.case is terminated, 18 NYCRR 415.4(i)(6) provides that the local district

415.11may recover the overpayments in accordance with the legal remedies
The Office received 1 comment that the effective date of the regula-available under State Law. The Office also concluded that the require-

tions is unrealistic and inappropriate and should be made effective 90 daysments concerning pubic assistance recipients are unambiguous. Public
from the time they are issued as final. The proposed regulations did notassistance recipients cannot be sanctioned for non-participation in a work
include an effective date. The social services districts already have imple-activity if they do not have appropriate and affordable, accessible, or
mented many of the new regulatory provisions because they reflect statu-suitable child care. Therefore, no change will be made to the regulations
tory provisions that already became effective. The Office recognizes that itbased on this comment.
will take the social services districts a period of time to implement other415.6(b)(1)
portions of the regulations. Therefore, the adoption of the regulations by

The Office received 1 comment that the requirement that districts can the Office will provide for a delayed effective date. 
pay for absences only for contracted providers be reinstated. The Office none
reviewed this comment and since the payment for absences is a district The Office received 1 comment that the child care subsidy programoption, local districts can choose to continue to pay only contracted provid- should be administered by the State directly and not through the localers, if they wish to do so. The Office believes that the decision should be social services districts. The Office reviewed this comment. The Newleft to the districts and that districts should be provided with enough York State Social Services Law Section 410-v(1) requires that the Officeoptions to allow them to make decisions based on their specific local apportion the child care assistance funds from the New York State Childcircumstances. As such, there will be no change made to the regulations Care Block Grant to local districts. Additionally, the Office believes thatbased on this comment. the local districts are in the best position to determine local needs and how

415.6(b)(1) best to serve their communities. Therefore, there will be no change made to
The Office received 5 comments in support of the regulation that the regulations based on this comment.

districts may extend payment for absences to non-contract providers. The none
Office reviewed these comments and because the commentators are in The Office received 1 comment that the child care provider community
agreement with the regulations there will be no change made to the regula- should have participated in the development of regulations. The Office
tions based on these comments. reviewed this comment. Child care providers had an opportunity to reflect

415.6(b)(9) and comment on several provisions of the proposed regulations that were
The Office received 2 comments that would like the regulation to included in the proposed State Plan for the Child Care and Development

mandate, rather than provide a district option, that child care programs Fund. Providers could have provided written comments to the proposed
charging a daily or part-time rate be paid for absences whenever it is Plan or presented oral testimony at one of the regional public hearings that
required for the provider’s private pay parents. The Office reviewed these were held in May 2003. In addition, providers, as well as the public, had
comments and the Office feels that a regulatory mandate is unnecessary. the opportunity to comment once the regulations were filed as a proposed
The Office believes that the local districts are in the best position to rule. Any comments that are submitted are reviewed and changes are
determine local needs and how best to serve their communities. Therefore, made, if necessary. Providers and the public, through comments, do par-
the local districts should have the option whether to reimburse child care ticipate and affect the regulations promulgated by State agencies. As this
programs for these absences. A statewide rule, in this instance, would comment does not address a regulation provision, there will be no changes
amount to an unfunded mandate to pay for care and prevent needed local to the regulations due to this comment.
district flexibility. As such, there will be no change made to the regulations none
based on these comments. The Office received 2 comments that a grandparent receiving public

415.6(c) assistance in a three generational household should be allowed to meet the
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public assistance work requirements by providing child care to his or her because the commentator is in agreement with the regulations, there will
grandchild. The Office reviewed this comment and determined that the be no change made to the regulations based on this comment.
New York State Department of Labor (DOL), rather than the Office, is none 
responsible for changes to the public assistance work requirements. The The Office received 1 comment in support of district flexibility in
Office cannot make this or any other change to the public assistance selecting options that will benefit the residents of specific counties. The
requirements but will send these comments to DOL. Since these comments Office reviewed this comment and because the commentator is in agree-
do not pertain to the proposed regulations, there will be no change made to ment with the regulations, there will be no change made to the regulations
the regulations based on these comments. based on this comment.

none
The Office received 6 comments that districts should be required to PROPOSED RULE MAKING

notify clients, in writing, if they have been denied child care subsidies due NO HEARING(S) SCHEDULED
to lack of funding and to report the number of such denials to the Office.
Additionally, the commentators suggested that districts should be required Statewide Automated Child Welfare Information System
to provide the Office with data on the numbers of children on waiting lists. (SACWIS)
The Office reviewed these comments and the Office determined that

I.D. No. CFS-09-04-00015-Pexisting regulations require a notice to any applicant denied child care for
any reason. The Office feels a requirement for local districts to report PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
additional data to the Office regarding denials or waiting lists would not be cedure Act, NOTICE is hereby given of the following proposed rule:
beneficial and would impose an unnecessary administrative burden on all

Proposed action: Amendment of Parts 428 and 441 and addition of Partlocal districts. Given the requirement that local districts must determine
466 to Title 18 NYCRR.eligibility within 30 days from the date of application, the Office feels this
Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f) andadditional administrative burden may adversely impact the ability of the
446local districts to complete the determination of eligibility in an accurate
Subject: Establishing standards relating to the implementation of CON-and timely manner. Thus, there will be no change made to the regulations
NECTIONS, New York’s Statewide Automated Child Welfare Informa-based on these comments.
tion System (SACWIS.)none
Purpose: To implement the State’s SACWIS system in a manner thatThe Office received 6 comments that the Consolidated Services Plans
allows child welfare workers time to effectively communicate with onefor each social services district should be made quickly available through
another, enter information directly, eliminate duplicate entry of informa-the local district or the Office and that they should be posted on both
tion, allow for direct determination of claims and sanctions, improve thewebsites. The Office has reviewed these comments and will examine the
convenience to consumers of service, reduce the administrative burden ofcapability of making child care plans more readily accessible. As this
child welfare workers in social services districts and the agencies withcomment does not directly relate to the proposed regulations, there will be
which they contract to provide direct services, protect the confidentiality ofno change made to the regulations based on these comments.
individuals about whom information is recorded, meet the requirements ofnone
section 479 of the Federal Social Security Act (SSA) and 45 CFR partsThe Office received 5 comments that the regulations should require
1355 and 1356 which mandate the collection of specified adoption andthat the Consolidated Services Plans (CSP) for each social services district
foster care information, and protect Federal financial participation.be made available based within five business days on a request to the
Text of proposed rule: Paragraph (4) of subdivision (a) of section 428.15district or the Office. The Office reviewed these comments. The CSP is a
is repealed and a new paragraph (4) is added to read as follows: public document and as such is covered under the Freedom of Information

Act. The Freedom of Information Act mandates timeframes within which a (4) Such records, whether maintained by a social services district or
government agency must respond to a request for information. The Office provider agency must be retained in accordance with the following stan-
does not feel that it is necessary to institute its own timeframes regarding dards:
this matter. As these comments do not directly relate to the proposed (i) records of a foster child must be retained for 30 years following
regulations, there will be no change made to the regulations based on these the discharge of the child from foster care;
comments. (ii) records of a child and family receiving preventive services

none must be retained for six years after the 18th birthday of the youngest child
in the family. The provisions of this subparagraph apply where the soleThe Office received 1 comment that a child care subsidy approved for
service provided is preventive services. Where preventive services is pro-part-time child care only may not be in the best interests of the child. The
vided in conjunction with or in addition to foster care, adoption or childcommentator felt that vacant slots in part-time situations cause financial
protective services, the applicable standards for record retention in rela-problems for child care providers. The commentator suggested that part-
tion to foster care, adoption or child protective services as set forth in thistime care should be used only in those situations where the well being of
section apply;the child is not compromised. The Office reviewed this comment and the

Office determined that the federal Final Rule for the Child Care and (iii) records of a child and family receiving child protective ser-
Development Fund requires that the payment for child care be related to vices must be maintained in accordance with the standards set forth in
the time the parent is involved in an approved activity. When the approved sections 422(5) and 422(8) of the Social Services Law and section 432.9(f)
activity is only for a few hours a day, payment can only be made for the of this Title; and
time the parent is participating in the activity, plus any time it takes the (iv) records of an adopted child must be permanently retained. 
parent to travel to drop off and pick up the child. The purpose of a child Paragraph (1) of subdivision (a) of section 441.7 is amended to read as
care subsidy is to care for the child, thus enabling the parent to participate follows:
in the approved activity. The child care subsidy is not designed or intended (a) All authorized agencies shall:
to better the financial circumstances of the child care provider’s business. (1) maintain current case records for each child in its care, in accor-
As such, there will be no change made to the regulations based on this dance with the requirements of section 372 of the Social Services Law,
comment. which records [shall] must be conveniently indexed and retained [until

none such child becomes 21 years of age] in accordance with the requirements
The Office received 1 comment asking if there is anything in the set forth in paragraph (4) of subdivision (a) of section 428.15 of this Title;

regulations regarding when a provider has to submit billing forms. The such [record shall] records must also include the intake study; [,] the plan
Office reviewed this comment and determined that regulations do not of service; [,] plan for discharge and aftercare, where applicable; [,] the
specify when a provider has to submit billing forms to a local district. The care and services provided, including social, psychiatric and psychological
Office believes that districts are in the best position to establish billing services, social history of the child and [his] the child’s family; [,] certifi-
procedures to accommodate local circumstances. As this comment does cation of birth; [,] medical and surgical consent from parent or guardian;
not directly specify a change to the proposed regulations, there will be no [,] record of school placement; [,] reports from other agencies; [,] all
change made to the regulations based on this comment. pertinent correspondence; [,] and periodic progress reports which [shall]

none must consist of social information, psychological or psychiatric reports, if
The Office received 1 comment in support of changes employed to applicable, medical and dental reports, reports from staff, and after care

deter fraud and make recoveries. The Office reviewed this comment and reports. The requirements of this paragraph [shall] must not be construed to
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require agencies to maintain duplicate records for those maintained by (b) Consistent with applicable statute and regulation, an employee of
them pursuant to Parts [Part] 428 and/or 466 of this Subchapter. OCFS, a social services district or a public or private agency providing

child welfare services may have access to client identifiable informationA new Part 466 is added to read as follows: 
contained in the CONNECTIONS system only when access to such infor-PART 466 
mation is necessary for the employee to perform his or her specific jobImplementation and Administration of the CONNECTIONS System
responsibilities. Section 466.1 Scope.

(c) Each social services district and each public or private agencyThe provisions of this Part apply to the implementation and adminis-
providing child welfare services that has access to the CONNECTIONStration of the CONNECTIONS system. This Part establishes standards for
system must develop and implement policies and practices to maintain thethe internal and external recording of information in the CONNECTIONS
confidentiality of individual identifiable information contained in thesystem, the protection of confidential individual identifiable information,
CONNECTIONS system consistent with applicable statutes and regula-the sealing and expungement of information and the security of the system.
tions including the taking of disciplinary action against any employee who

Section 466.2 Definitions. fails to comply with the confidentiality standards set forth in this Part.
For the purposes of this Part the following definitions apply: Section 466.5 Sealing and Expungement of Information.
(a) The CONNECTIONS system means the statewide automated child (a) All individual identifiable information regarding a child and/or

welfare information system implemented and administered by OCFS pur- family receiving preventive services that are not provided in conjunction
suant to section 446 of the Social Services Law. The CONNECTIONS with or in addition to child protective, foster care or adoption services
system contains, but is not limited to, those data elements required by must be expunged from the CONNECTIONS system six years after the 18th
applicable State and federal statutes and regulations, relating to the provi- birthday of the youngest child in the family.
sion of child welfare services including foster care, adoption assistance, (b) All individual identifiable information regarding a child and/or
adoption services, preventive services, child protective services, and other family receiving child protective services is subject to the sealing and
family preservation and family support services. expungement standards set forth in sections 422(5) and 422(8) of the

(b) OCFS means the New York State Office of Children and Family Social Services Law and section 432.9 of this Title.
Services, successor agency to the Department of Social Services and the (c) The expungement of individual identifiable information from the
Division for Youth, pursuant to chapter 436 of the Laws of 1997. CONNECTIONS system includes the elimination of the electronic data and

(c) A public or private agency means an authorized agency, as defined information from the electronic system or the elimination of the electronic
in paragraphs (a) or (b) of subdivision 10 of section 371 of the Social data required to access such information.
Services Law; a not-for-profit corporation, as defined in paragraph 5 of Section 466.6 Security.
subdivision (a) of section 102 of the Not-for-Profit Corporation Law; or a (a) OCFS, local social service districts, and public or private agencies
public agency that receives prior approval from OCFS to provide foster providing child welfare services that have access to the CONNECTIONS
care and/or child welfare services. system must establish and maintain a CONNECTIONS security plan ad-

Section 466.3 Mandatory Use. dressing the following areas:
(1) Physical security of CONNECTIONS resources; Upon issuance of an administrative directive by OCFS indicating that

information regarding a child welfare service or services must be entered (2) Equipment security to protect equipment from theft and unautho-
into the CONNECTIONS system, each social services district or public or rized use;
private agency providing such service that has access to the CONNEC- (3) Software and data security;
TIONS system must use the CONNECTIONS system for recording the (4) Telecommunications security;
information in the form and manner prescribed by OCFS to satisfy the data (5) Personnel Access Control;
requirements for the particular service. Any such administrative directive (6) Contingency plans for meeting critical processing needs in the
may require use of the CONNECTIONS system for all or part of the event of short or long-term interruption of services;
services or information to be documented, and may apply initially to a (7) Emergency and/or disaster preparedness;
limited number of social services districts and/or public and private agen- (8) Designation of a security manager for OCFS and a security
cies. coordinator for the local district or public or private agency; and

Section 466.4 Confidentiality. (9) A program for conducting periodic security reviews at least once
every two years to evaluate physical and data security operating proce-(a) Individual identifiable information contained in the CONNEC-
dures and personnel practices and to determine whether appropriate, costTIONS system is confidential and may be disclosed only in a manner
effective safeguards exist to comply with the areas set forth in this subdivi-consistent with applicable statutory and regulatory standards.
sion. A report of each security review and all relevant supporting docu-(1) Individual identifiable information regarding children in foster
mentation must be maintained and made available to OCFS upon request.care and their families is confidential and access to such information is

(b) Each social service district and each public or private agencyallowable only pursuant to the standards set forth in sections 372, 373-a,
providing child welfare services that has access to the CONNECTIONS409-e and 409-f of the Social Services Law and applicable OCFS regula-
system must immediately report in writing to the State Information Tech-tions including sections 357.3, 430.12 and 431.12 of this Title.
nology staff person designated by OCFS the loss or theft of any CONNEC-(2) Individual identifiable information regarding children and fami-
TIONS equipment and any event that may jeopardize the security of thelies receiving preventive services is confidential and access to such infor-
CONNECTIONS system.mation is allowable only pursuant to the standards set forth in sections
Text of proposed rule and any required statements and analyses may409-e and 409-f of the Social Services Law and applicable OCFS regula-
be obtained from: Public Information Office, Office of Children andtions including section 423.7 of this Title.
Family Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-(3) Individual identifiable information regarding adoption assis-
7793 tance and adoption services is confidential and access to such information
Data, views or arguments may be submitted to: Public Informationis allowable only pursuant to the standards set forth in section 114 of the
Office, Office of Children and Family Services, 52 Washington St., Rens-Domestic Relations Law, sections 373-a and 409-f of the Social Services
selaer, NY 12144, (518) 473-7793 Law and applicable OCFS regulations including section 357.3 of this

Title. Public comment will be received until: 45 days after publication of this
notice.(4) Individual identifiable information regarding child protective

services is confidential and access to such information is allowable only Regulatory Impact Statement
pursuant to the standards set forth in sections 422(4), 422(5), 422(6), 1. Statutory Authority:
422(7), 422-a, 424(4) and 424(5) of the Social Services Law and applica- Section 20(3)(d) of the Social Services Law (SSL) authorizes the
ble OCFS regulations including section 432.7 of this Title. Office of Children and Family Services (OCFS) to promulgate regulations

to carry out its powers and duties. (5) In addition to the standards set forth in paragraphs (1)-(4) of this
Section 34(3)(f) of the SSL requires the Commissioner of OCFS tosubdivision, information contained in the CONNECTIONS system is sub-

establish regulations for the administration of public assistance and careject to all other applicable federal and State confidentiality standards,
within the State.including but not limited to, those set forth in Article 27-F of the Public

Health Law regarding confidential HIV-related information and section Section 446 of the SSL requires OCFS to promulgate regulations in
459-g of the Social Services Law regarding the street address of residen- accordance with federal requirements for the establishment and adminis-
tial programs for victims of domestic violence. tration of a statewide child welfare information system (SACWIS), known
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as CONNECTIONS. The regulations must set forth standards for timely vices as a result of the reporting requirements included in the proposed
submission of data elements relating to child welfare services, including regulations. All other requirements are administrative in nature and, as a
foster care, adoption assistance, preventive services, child protective ser- result, are not anticipated to have a fiscal impact.
vices and other family preservation and support services. 5. Local Government Mandates:

2. Legislative Objectives: Social services districts and other public and private agencies provid-
ing child welfare services are already required to report specific childSection 446 of the SSL was enacted to implement the State’s SACWIS
welfare case information in completely and timely in the manner andsystem in a manner that allows child welfare workers time to effectively
format required by OCFS. The regulations will require social servicescommunicate with one another, enter information directly, eliminate dupli-
districts and applicable public and private child welfare services agenciescate entry of information and allow for direct determination of claims and
to record such information in the CONNECTIONS system, rather than insanctions. The legislative objectives underlying section 446 of the SSL
another manner, upon the issuance of an administrative directive frominclude designing a SACWIS system that improves the convenience to
OCFS. OCFS is phasing the development and implementation of theconsumers of service, reduces the administrative burden of child welfare
various case record provisions into CONNECTIONS to incorporate revi-workers in social services districts and the agencies with which they
sions to some of the case record documents that will improve case practice.contract to provide direct services, protects the confidentiality of individu-
Case workers will be trained in using these practices before full implemen-als about whom information is recorded, meets federal requirements and
tation is required. Once fully implemented, CONNECTIONS will result inprotects federal financial participation. The proposed regulations also
more timely and appropriate placements, provide compliance with thewould implement specific rules and procedures for the establishment and
Adoption and Safe Families Act (ASFA) and address Title IV-E eligibilityadministrations of CONNECTIONS and, in so doing, meet federal statu-
review parameters. As a result, children will be better served and there willtory and regulatory SACWIS requirements. Section 479 of the federal
be a reduction in the risk of a loss in federal financial participation in theirSocial Security Act (SSA) and 45 CFR Parts 1355 and 1356 mandate the
placement costs.collection of specified adoption and foster care information. The regula-

6. Paperwork:tions implement the statutory provisions in section 446 of the SSL that
require regulations mandating the timely submission in CONNECTIONS Much of the paper work associated with the delivery of child welfare
of data elements relating to child welfare services. services will be eliminated as a result of the implementation of CONNEC-

TIONS. Automated tools will allow for the entry of information once and3. Needs and Benefits:
then allow that information to be displayed and transmitted to other re-The federal Omnibus Budget Reconciliation Act of 1993 provided
quired case documents conveniently and efficiently, as needed. Currently,enhanced federal funding (FFP) at the 75 percent reimbursement rate to
there is significant duplication of data recording due to the existing childstates to develop SACWIS systems to carry out the states’ child welfare,
welfare computer information systems, including the Welfare Manage-foster care and adoption programs under Titles IV-B and IV-E of the SSA.
ment System (WMS), Child Care Review System (CCRS) and the CON-This initiative also was intended to assist states to fulfill the federal
NECTIONS system components already in production. Caseworkers alsoreporting requirements of the Adoption and Foster Care Analysis and
are required to record duplicate information into the Uniform Case RecordReporting System (AFCARS) as specified by 45 CFR Part 1355. Failure to
or other paper records. These various recording systems have led to work-meet the AFCARS requirements may result in federal financial penalties.
ers being increasingly burdened by time consuming, duplicative paperSection 446 of the SSL requires the State to implement the federal
work tasks. The duplicate tasks do not add to the provision of services andSACWIS requirements.
actually takes away from the direct service time that workers need to spendCONNECTIONS is being designed to develop a comprehensive re-
with clients. When CONNECTIONS is fully implemented, the need tosponse to children and families in need of child welfare services. Techno-
record data in duplicative systems and forms will be eliminated, and CCRSlogical advances have prepared the path for the implementation of more
will be discontinued from service.efficient systems support to increase staff productivity and improve the

7. Duplication:quality of service delivery. Modern system solutions will assist in address-
The proposed regulatory amendments do not duplicate any existinging child welfare information needs and at the same time protect the

State or federal requirements.privacy concerns and interests of persons about whom information is
8. Alternatives:entered into CONNECTIONS.
There are no alternatives to these proposed regulations. Failure toUnder the CONNECTIONS approach, OCFS staff, child welfare work-

implement them will expose OCFS and social services districts to potentialers at social services districts and public and private child welfare agencies
federal financial - penalties, as well as jeopardize the State’s ability towill be linked through a computer network. This linkage will provide
enhance the capabilities of child welfare workers to improve conditions foropportunities for communication and secure electronic exchange of infor-
the clients they serve.mation. Through the on-line access to case records and other case data,

9. Federal Standards:information can be shared in ways that will provide for increased timeli-
ness of information, thereby allowing for approvals, monitoring and evalu- The proposed regulations comply with the child welfare reporting and
ation of services in a more rigorous manner and providing access to a wide information standards set by the federal government in accordance with
variety of resources. The system will allow for better overall tracking of section 479(b)(2) of the SSA and 45 CFR Parts 1355 and 1356. States are
cases and an opportunity to integrate information previously available in mandated to report electronically specified data regarding foster and adop-
several separate and discreet paper records and individual computer sys- tive children in compliance with the federal AFCARS requirements. In
tems. addition, having a fully compliant SACWIS system is one of the federal

outcomes that states are measured against as part of the federal Child andOver 18,000 child welfare workers will be affected by this change.
Family Services Review required by 45 CFR Part 1355. The proposedThey will be given the automated tools to reduce the paperwork associated
regulatory requirements are consistent with the federal requirements.with the delivery of child welfare services and these tasks and processes

10. Compliance Schedule:will be significantly streamlined. Child welfare workers at all levels have
been involved in the development and testing of the CONNECTIONS Social services districts and the applicable public and private child
system from its inception. Their involvement continues to provide valua- welfare services agencies already have been provided the computers and
ble input necessary to develop the system in a manner that will meet their associated technologies that are needed to record the required information
needs. in CONNECTIONS. OCFS will only issue administrative directives re-

quiring social services districts and the applicable public and private agen-4. Costs:
cies to record information in CONNECTIONS to the extent that thoseSection 446 of the SSL requires both the implementation of CONNEC-
districts and agencies have the administrative and systems capability toTIONS and the promulgation of regulations for the timely recording of
implement the particular reporting requirements. Therefore, the socialchild welfare services information in the system. The fiscal impact of the
services districts and applicable public and private agencies will be able todevelopment and operation of CONNECTIONS is the result of these
comply with the regulatory requirements as they are implemented.statutory requirements. The costs of the development and operations of

CONNECTIONS will be through a combination of federal and state dol- Regulatory Flexibility Analysis
lars. 1. Effect on Small Business and Local Governments:

As caseworkers are currently required to provide, in paper format, the These proposed regulations will apply to public and private child
information required by these regulations to be inputted in CONNEC- welfare agencies that contract with social services districts to provide
TIONS, there is no fiscal impact anticipated for OCFS, social services foster care, adoption and preventive services. Currently, 236 agencies have
districts or other public and private agencies providing child welfare ser- been provided with personal and laptop computers, printers, servers and
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other hardware and software necessary to access and use CONNEC- Rural Area Flexibility Analysis
TIONS. Of those agencies, 112 agencies provide foster care and preven- 1. Types and Estimated Numbers of Rural Areas:
tive services, 79 agencies provide preventive services only, 37 agencies The proposed regulations would affect those public and private agen-
provide foster care only, and 3 agencies provide adoption services only. cies located in rural areas that contract with social services districts to
The regulation also will affect the 58 social services districts in the State. provide foster care, adoption and preventive services. Currently, there are

2. Compliance Requirements: approximately 100 such agencies located in counties with a population of
less than 200,000. The regulations also will affect those social servicesApplicable public and private child welfare agencies and social ser-
districts that are located in rural areas.vices districts will be required to comply with the standards and require-

ments set forth in the regulations for implementing the statewide auto- 2. Reporting, Recordkeeping and Other Compliance Requirements,
mated child welfare information system (SACWIS), known as and Professional Services:
CONNECTIONS in New York State, in accordance with State and federal Applicable public and private child welfare agencies and social ser-
law. The standards include mandated reporting, internal and external data vices districts will be required to comply with the standards and require-
confidentiality standards, and record retention requirements. ments set forth in the regulations for implementing the statewide auto-

3. Professional Services: mated child welfare information system (SACWIS), known as
CONNECTIONS in New York State, in accordance with State and federalSocial services districts and the applicable public and private child
law. The standards include mandated reporting, internal and external datawelfare agencies will not have to hire additional staff to implement the
confidentiality standards, and record retention requirements.regulations. Existing case workers and other staff who will be required to

Social services districts and the applicable public and private childenter data into CONNECTIONS will be comprehensively trained to use
welfare agencies will not have to hire additional staff to implement thethe automated tools and capabilities the system provides. In addition,
regulations. Existing case workers and other district staff who will becurrent training programs will be enhanced to emphasize the casework
required to enter data into CONNECTIONS will be comprehensivelysupport that CONNECTIONS will bring. The social services districts and
trained to use the automated tools and capabilities the system provides. Inapplicable public and private child welfare agencies already have staff
addition, current training programs will be enhanced to emphasize theacting as security coordinators for CONNECTIONS.
casework support that CONNECTIONS will bring. The social services4. Compliance Costs:
districts and applicable public and private child welfare agencies alsoSection 446 of the SSL requires both the implementation of CONNEC-
already have staff acting as security coordinators for CONNECTIONS.TIONS and the promulgation of regulations for the timely recording of

3. Costs:child welfare services data in CONNECTIONS. The fiscal impact of the
Section 446 of the SSL requires both the implementation of CONNEC-development and operation of CONNECTIONS is the result of these

TIONS and the promulgation of regulations for the timely recording ofstatutory requirements. The costs of developing and operating CONNEC-
child welfare services data in CONNECTIONS. The fiscal impact of theTIONS have already been budgeted, and are a combination of State and
development and operation of CONNECTIONS is the result of thesefederal funds. To date, State funds have been used to cover the costs that
statutory requirements. The costs for developing CONNECTIONS will beare not federally reimbursable.
a combination of federal and state dollars. To date, State funds have beenCaseworkers are currently required to document in other computer
used to cover the costs that are not federally reimbursable.systems and/or paper format the information that these regulations require

Caseworkers are currently required to document in other computerbe inputted into CONNECTIONS. Therefore, there is no fiscal impact
systems and/or paper format the information that these regulations requireanticipated for social services districts or other public and private child
be inputted into CONNECTIONS. Therefore, there is no fiscal impactwelfare services agencies as a result of the reporting requirements included
anticipated for social services districts or other public and private childin the proposed regulations. All other requirements are administrative in
welfare services agencies as a result of the reporting requirements includednature and, as a result, are not anticipated to have a fiscal impact.
in the proposed regulations. All other requirements are administrative in5. Economic and Technological Feasibility:
nature and, as a result, are not anticipated to have a fiscal impact.The small businesses and local governments affected by the proposed

4. Minimizing Adverse Impact:amendments will have the economic and technological ability to comply
All applicable public and private child welfare agencies and the socialwith the proposed regulations. Social services districts and the applicable

services districts have been provided the personal and laptop computers,public and private child welfare agencies already have been provided the
printers, servers and other hardware and software necessary to access andpersonal and laptop computers, printers, servers and other hardware and
use CONNECTIONS. CONNECTIONS will enable the federal AFCARSsoftware necessary to access and use CONNECTIONS.
reporting requirements to be accommodated in a way so that the prescribed6. Minimizing Adverse Impact:
data is interwoven within the case flow process, while the actual reportingAs previously mentioned, social services districts and the affected
is compiled and accomplished by the State. Automated cues and reportsagencies already have the equipment needed to implement these regula-
will assist and remind workers, supervisors and administrators of comingtions. CONNECTIONS will enable the federal Adoption and Foster Care
due and overdue activities, assisting not only with AFCARS reporting, butAnalysis and Reporting System (AFCARS) reporting requirements to be
in verifying compliance with other federal and State legal requirements.accommodated in a way so that the prescribed data is interwoven within

5. Rural Area Participation:the case flow process, while the actual reporting is compiled and accom-
Since the inception of CONNECTIONS, information on the system’splished by the State. Automated cues and reports will assist and remind

development and operation has been shared with social services districtsworkers, supervisors and administrators of coming due and overdue activi-
and the applicable public and private child welfare agencies through writ-ties, assisting not only with AFCARS reporting, but in verifying compli-
ten materials, face-to-face focus groups and meetings, teleconferences,ance with other federal and State legal requirements.
surveys and questionnaires. In addition, OCFS established Steering and7. Small Business Participation:
Management Committees and numerous work groups to assist in develop-Since the inception of CONNECTIONS, information on the system’s
ing the conceptual and detailed design of the CONNECTIONS softwaredevelopment and operation has been shared with social services districts
applications. The Council of Family and Child Caring Agenciesand the applicable public and private child welfare agencies through writ-
(COFCCA), an organization that represents most of the private childten materials, face-to-face focus groups and meetings, teleconferences,
welfare agencies along with individual representatives from some of thosesurveys and questionnaires. In addition, OCFS established Executive
agencies, including agencies located in rural areas, participated on theSteering and Management Committees and numerous work groups to
Committee and work groups. Representatives of social services districtsassist in developing the conceptual and detailed design of the CONNEC-
also participated in the design process. The ideas, opinions, suggestionsTIONS software applications. The Council of Family and Child Caring
and assistance of these stakeholders were instrumental in the decisionsAgencies (COFCCA), an organization that represents most of the private
made at every phase of this project. The reporting and recordkeepingchild welfare agencies as well individual representatives from some of
requirements set forth in the regulations with be implemented according tothose agencies participated on the Committee and work groups. Represent-
the design decisions that have been made through that process.atives of social services districts also participated in the design process.
Job Impact StatementThe ideas, opinions, suggestions and assistance of these stakeholders were

instrumental in the decisions made at every phase of this project. The A full job impact statement has not been prepared for the regulations,
reporting and record keeping requirements set forth in the regulations with which contain requirements imposed by federal mandates and which com-
be implemented according to the design decisions that have been made ply with the mandate of Section 446 of the Social Services Law that OCFS
through that process. enact such regulations. The regulations will not have an impact on jobs and
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employment opportunities because they will not impact upon the number nation, or a high school equivalency diploma based upon completing
of staff authorized agencies must maintain to provide preventive, foster requirements that are substantially equivalent to the requirements for a
care or adoptive services. Rather, the regulations are designed to imple- New York State high school equivalency diploma as prescribed in section
ment CONNECTIONS statewide, providing case workers with an auto- 100.7 of this Title; or
mated set of tools in CONNECTIONS in order to enhance the delivery of (d) having completed 24 semester hours or the equivalent of
child welfare services. college course work, distributed in subjects in accordance with the re-

quirements of section 100.7(a)(2)(iii) of this Title, as verified by the institu-
tion conferring the degree; or

(e) having previously earned and been granted a degree from a
degree-granting institution accredited by an accrediting agency approved
by the United States Department of Education, pursuant to 20 USC 1099b;
or from a postsecondary institution authorized by the Board of Regents toEducation Department
confer degrees; or from a degree-granting institution located in a jurisdic-
tion outside the United States that is approved, authorized, or recognized
by the jurisdiction’s ministry of education or other governmental agency

PROPOSED RULE MAKING responsible for higher education.
(b) Preliminary requirement. Prior to a student subject to the compul-NO HEARING(S) SCHEDULED

sory education requirements, pursuant to section 3205 of the Education
Requirements for Conferral of a College Degree and Home Law or other requirement of law, enrolling in a college credit course, the

student shall submit to the degree-granting institution satisfactory evi-Instruction
dence in writing that the student’s attendance at such institution is ap-I.D. No. EDU-09-04-00007-P
proved by the superintendent of schools or comparable school administra-
tor of the school district of residence or the chief school administrator of aPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
nonpublic school or charter school that the student attends. This require-cedure Act, NOTICE is hereby given of the following proposed rule:
ment shall not apply in cases in which such college credit course is offeredProposed action: Amendment of sections 3.47(a) and (b) and 100.10(d)
in its entirety outside the normal instructional year or hours of session ofof Title 8 NYCRR.
the public schools of the district of residence. For purposes of this subdivi-Statutory authority: Education Law, sections 207 (not subdivided); 210
sion, satisfactory evidence of such approval may include, but is not limited(not subdivided); 218(1); 224(4); 3204(2); 3205(1), (2) and (3);
to, a valid and in effect individualized home instruction plan (IHIP) for the3210(2)(d); 3212(2)(d); and 3234(1)
student that authorizes college-level course work and is approved by theSubject: Requirements for the conferral of a college degree and the home
school district in accordance with section 100.10 of this Title.instruction of students of compulsory attendance age and college study.

2. Subdivision (d) of section 100.10 of the Regulations of the Commis-
Purpose: To establish alternatives to the requirement that a candidate for sioner of Education is amended, effective July 1, 2004, as follows: 
a college degree hold a high school diploma, repeal the requirement that a (d) Content of individualized home instruction plan (IHIP). Each
student must have completed at least a four-year high school course or its child’s IHIP shall contain:
equivalent before beginning degree study, require students subject to com- (1) . . .pulsory education to obtain the approval of an appropriate school adminis- (2) . . .trator prior to enrolling in college credit course work offered when the (3) the dates for submission to the school district of the parents’public school is in session, and establish requirements relating to the home quarterly reports as required in subdivision (g) of this section. Theseinstruction of students of compulsory attendance age and college study. reports shall be spaced in even and logical periods; [and]
Text of proposed rule: 1. Subdivisions (a) and (b) of section 3.47 of the (4) the names of the individuals providing instruction; and
Rules of the Board of Regents are repealed and new subdivisions (a) and (5) a statement regarding whether or not the child will enroll in
(b) are added, effective July 1, 2004, as follows: college-level course work as part of the child’s instruction and the subjects

(a) General requirements. to be covered by such course work.
(1) No earned degree shall be conferred in this State on any person Text of proposed rule and any required statements and analyses maywho has not completed the program of study requisite to such degree, be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,which institution shall be authorized to confer the same. No earned under-

Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-graduate or graduate degree shall be conferred unless the applicant has
gal@mail.nysed.govcompleted a program registered by the department. 
Data, views or arguments may be submitted to: Johanna Duncan-Poi-(2) No earned degree shall be conferred unless the candidate has
tier, Deputy Commissioner, Office of Higher Education, Education De-met the requirements of subparagraphs (i) or (ii) of this paragraph.
partment, 2M West Wing Education Bldg., 89 Washington Ave., Albany,(i) Candidates who are of compulsory school age, pursuant to
NY 12234, (518) 474-3862, e-mail: hedepcom@mail.nysed.govsection 3205 of the Education Law or other requirement of law, shall
Public comment will be received until: 45 days after publication of thisprovide the degree-granting institution with satisfactory evidence of meet-
notice.ing the following requirements: 
Regulatory Impact Statement(a) holding a high school diploma; or 

1. STATUTORY AUTHORITY:(b) having completed the equivalent of a four-year high school
Section 207 of the Education Law grants general rule-making authoritycourse, as certified by the superintendent of schools or comparable chief

to the Board of Regents to carry into effect the laws and policies of theschool administrator of the candidate’s school district of residence at the
State relating to education.time such course was completed.

Section 210 of the Education Law authorizes the Board of Regents to(ii) Candidates who are beyond compulsory school age, pursuant
register institutions in terms of New York standards.to section 3205 of the Education Law or other requirement of law, shall

Subdivision (1) of section 218 of the Education Law provides that noprovide the degree-granting institution with satisfactory evidence of meet-
institution shall be given power to confer any degree not authorized by itsing the following requirements:
charter.(a) holding a high school diploma; or

Subdivision (4) of section 224 of the Education Law provides that no(b) having completed the equivalent of a four-year high school
diploma or degree shall be conferred in the State except by a regularlycourse, as certified by the superintendent of schools or comparable chief
organized institution meeting all requirements of the law and The Univer-school administrator of the candidate’s school district of residence at the
sity of the State of New York, and prohibits an individual from appendingtime such course was completed; or
to his or her name any letters in the same form registered by the Regents as(c) holding a New York State high school equivalency diploma
signifying a degree unless that person has received such degree.in accordance with the requirements of section 100.7 of this Title, or a

Subdivision (2) of section 3204 of the Education Law requires thatlocal high school equivalency diploma in accordance with the require-
instruction given to a child not attending a public school shall be at leastments of section 100.8 of this Title, or a high school equivalency diploma
equivalent to the instruction given to a child at a public school.issued by another state of the United States or an authorized local govern-

ment of such state, or a high school equivalency diploma based on passing Subdivision (1) of section 3205 of the Education Law requires each
the General Educational Development (GED) test or its successor exami- minor from six to sixteen years of age to attend upon full-time instruction.
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Subdivision (2) of section 3205 of the Education Law provides that a sioner’s regulations already requires colleges to take into account the
minor who has completed a four-year high school course of study shall not capacity of the student to undertake the program of study in their admis-
be subject to the compulsory attendance requirements of the Education sion requirements for each degree program. In addition, the change is
Law. needed to resolve a conflict in the Rules of the Board of Regents and the

Regulations of the Commissioner of Education. Section 100.7 of Commis-Subdivision (3) of section 3205 of the Education Law authorizes pre-
sioner’s Regulations permits a student to earn a high school equivalentscribed school districts to extend the age of compulsory school attendance
diploma through college study as a recognized candidate for a degree, butfrom 16 to 17 years of age.
the provision proposed for repeal appears to prohibit that study.Paragraph (d) of subdivision (2) of section 3210 of the Education Law

The amendment also requires students who are subject to compulsoryprovides that a child of compulsory attendance age may be permitted to
education requirements to present the college with written approval fromattend for a shorter school day or shorter school year than in the public
an appropriate school administrator that enrollment in college creditschools provided that, in accordance with the regulations of the State
courses is approved, prior to college enrollment. This requirement does notEducation Department, the instruction the child receives is substantially
apply when the college credit course is offered in its entirety outside theequivalent to that provided in the public schools.
normal instructional year or hours of session of the public schools of theParagraph (d) of subdivision (2) of section 3212 of the Education Law
district of residence. This change provides a necessary link between therequires persons in parental relation to a child of compulsory school age
college and the school district for students subject to compulsory educa-who is not attending upon instruction in a public or parochial school in the
tion. It helps to safeguard that these students are meeting the requirementsschool district of residence to furnish proof that such child is attending
for compulsory school attendance.upon required instruction elsewhere.

Finally, the amendment establishes an additional content requirementSubdivision (1) of section 3234 of the Education Law requires the
for individual home instruction plans (IHIPs) for home-schooled students.Commissioner of Education to supervise the enforcement of Part I of
It requires the IHIP to include a statement regarding whether or not theArticle 65 of the Education Law pertaining to compulsory attendance.
child will enroll in college-level course work as part of the child’s instruc-2. LEGISLATIVE OBJECTIVES:
tion and the subjects to be covered by such course work. This is needed toThe proposed amendment to the Rules of the Board of Regents and
enable a home-schooled student subject to compulsory education require-Regulations of the Commissioner of Education carries out the intent of the
ments to easily demonstrate to the college that college- level study isaforementioned statutes by establishing standards that students must meet
authorized by the school district.to complete registered college programs leading to degrees, preliminary

4. COSTS:requirements for enrollment in credit course work at a college to safeguard
(a) Costs to the State Government: The proposed amendment is notthat students subject to compulsory education requirements meet the re-

expected to impose additional costs on State government.quirements for compulsory school attendance, and requirements for the
(b) Costs to local government: The proposed amendment will notcontent of individualized home instruction plans (IHIPs) for home-

impose any additional costs on school districts. The proposed amendmentschooled students to ensure that the plans properly reflect authorization to
to section 100.10(d) of the Commissioner’s regulations requires that theengage in college-level course work.
individualized home instruction plan (IHIP) of a home-schooled child3. NEEDS AND BENEFITS:
must include a statement regarding whether or not the child will enroll inThe purpose of the proposed amendment is to establish alternatives to
college-level course work as part of the child’s instruction and the subjectsthe requirement that a candidate for a college degree hold a high school
to be covered by such coursework. The Commissioner’s regulations al-diploma, repeal the requirement that a student must have completed at least
ready require school districts to review the individualized home instructiona four-year high school course or its equivalent prior to beginning degree
plan (IHIP) of a home-schooled child of compulsory attendance age tostudy, require students subject to compulsory education to obtain the
ensure that it includes prescribed content, and it is anticipated that thisapproval of an appropriate school administrator prior to enrolling in col-
requirement will not impose any additional costs on school district tolege credit course work offered when the public school is in session, and
review the IHIP to ensure compliance with this additional requirement.establish requirements relating to the home instruction of students of

(c) Costs to private regulated parties: The amendment is not expectedcompulsory attendance age and college study.
to impose costs on private regulated parties, including candidates forCurrently, Regents Rules require candidates for a college degree to
college degrees, degree-granting institutions, or students who are homedemonstrate that they have completed at least a four- year high school
schooled. The amendment requires candidates for a college degree tocourse or its equivalent, prior to obtaining the degree. The amendment
demonstrate that the candidate holds a high school diploma or has met anprovides a number of alternative requirements that may be met instead of
alternative requirement. Degree-granting institutions will be required tothe holding of a high school diploma. Specifically, under the proposed
ensure that candidates have provided satisfactory evidence of compliance.amendment, the candidate for a degree who is beyond compulsory school
Currently, degree-granting institutions must ensure that candidates for aage will be required to: hold a high school diploma, or have completed the
college degree have completed a preliminary education of at least a four-equivalent of a four-year high school course as certified by the superinten-
year high school course, or its equivalent. The Department does not believedent of schools or comparable chief school administrator, or hold a high
that the change in the requirement will impose additional costs on degree-school equivalency diploma, or have completed 24 semester hours of
granting institutions beyond costs already borne to ensure that the candi-college course work in designated subjects, or have previously earned and
date has completed an appropriate preliminary education, or that affordingbeen granted a college degree. The increasing variety of high school
candidates the opportunity to demonstrate preliminary education throughpreparation, including by distance learning or through home instruction,
alternatives will impose any additional costs on candidates for a collegehas suggested that providing additional alternatives to the requirement that
degree. In addition, the amendment will not increase costs for home-a candidate for a college degree hold a high school diploma would be
schooled students. It simply requires their instructional plan to indicatehelpful to students and colleges and universities in New York State. The
whether or not they will be enrolling in college-level course work and theDepartment believes that the proposed requirements provide needed flexi-
subjects that will be covered.bility in the regulation, permitting the candidate for a degree to demon-

(d) Costs to the regulatory agency: The proposed amendment will notstrate preliminary education through a variety of means.
impose additional costs on the State Education Department.The amendment does not extend these alternatives to a candidate for a

5. LOCAL GOVERNMENT MANDATES:degree who is of compulsory school age. Such a candidate must demon-
Commissioner’s regulations already require school districts to reviewstrate to the college that he or she holds a high school diploma, or has

the individualized home instruction plan (IHIP) of a home-schooled childcompleted a four-year high school course, as certified by the superinten-
of compulsory attendance age to ensure that it includes prescribed content.dent of schools or comparable chief school administrator. This require-
The proposed amendment includes a new element that must be included inment is necessary because students of compulsory school age must be in
the IHIP, a statement regarding whether or not the child will enroll inhigh school or home schooled, unless they have already completed high
college-level course work as part of the child’s instruction and the subjectsschool study, as signified by holding the high school diploma or the
to be covered by such coursework. School districts will have to review thecertification by the superintendent of schools of completion of the high
IHIP for this new requirement.school course.

6. PAPERWORK:The amendment removes the requirement that a student must complete
at least a four-year high school course, or its equivalent, prior to beginning The proposed amendment requires students of compulsory school age
the course of study for a college degree. The Department does not believe to obtain approval in writing from the school district (or nonpublic or
this requirement is necessary because section 52.2(d) of the Commis- charter school of attendance) to enroll in college credit courses during the
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normal instructional year or hours of session of the public schools of the amendment imposes requirements on candidates for college degrees to
district of residence. Home-schooled students may show this approval demonstrate that the candidate holds a high school diploma or meets an
through the inclusion of college-level course work in his or her approved alternative requirement. Degree-granting institutions, including those that
individualized home instruction plan (IHIP). The amendment does not are classified as small businesses, will be required to ensure that candidate
impose any other paper work requirements that are new or additional. has provided satisfactory evidence of compliance. Currently, degree-grant-

ing institutions must ensure that candidates for a college degree have7. DUPLICATION:
completed a preliminary education of at least a four-year high schoolThe proposed amendment does not duplicate other existing State or
course, or its equivalent. The Department does not believe that the changeFederal requirements.
in the requirement will impose additional costs on degree-granting institu-8. ALTERNATIVES:
tions beyond costs already borne to ensure that the candidate has com-There are no viable alternatives to the proposed amendment, and none
pleted an appropriate preliminary education.were considered.

(b) Local Governments:9. FEDERAL STANDARDS:
The proposed amendment will not impose any additional costs onThere are no Federal standards in this area.

school districts. The proposed amendment to section 100.10(d) of the10. COMPLIANCE SCHEDULE 
Commissioner’s regulations requires that the individualized home instruc-It is anticipated that regulated parties will be able to achieve compli-
tion plan (IHIP) of a home-schooled child must include a statement regard-ance with the proposed amendment by its effective date. No additional
ing whether or not the child will enroll in college-level course work as partperiod of time is needed to permit regulated persons to achieve compliance
of the child’s instruction and the subjects to be covered by such cour-with this rule.
sework. The Commissioner’s regulations already require school districts toRegulatory Flexibility Analysis
review the individualized home instruction plan (IHIP) of a home-1. EFFECT OF RULE:
schooled child of compulsory school age to ensure that it includes pre-(a) Small Businesses:
scribed content, and it is anticipated that this requirement will not imposeThe proposed amendment will apply to all 265 degree-granting institu-
any additional costs on school districts to review the IHIP to ensuretions. Of that that number, 26 are classified as small businesses.
compliance with this additional requirement.(b) Local Governments:

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:The proposed amendment will apply to all 708 school districts in the
(a) Small Businesses:State.
The proposed amendment does not impose any new technological2. COMPLIANCE REQUIREMENTS:

requirements on degree-granting institutions that are classified as small(a) Small Businesses:
businesses and is economically feasible. The amendment will not imposeThe proposed amendment establishes requirements that must be met by
any additional costs on these institutions.candidates for a college degree. Consequently, it will affect all degree-

(b) Local Governments:granting institutions in the State, include those classified as small busi-
The proposed amendment does not impose any new technologicalnesses. Currently, Regents Rules require candidates for a college degree to

requirements on school districts and is economically feasible. The amend-demonstrate that they have completed at least a four-year high school
ment will not impose any additional costs on school districts.course or its equivalent. The amendment provides a number of alternative

6. MINIMIZING ADVERSE IMPACT:requirements that may be met instead of the holding a high school diploma.
(a) Small Businesses:Specifically, under the proposed amendment, the candidate for a degree
The proposed amendment concerns requirements for a college degree,who is beyond compulsory school age will be required to: hold a high

and preliminary requirements that a student subject to compulsory educa-school diploma, or have completed the equivalent of a four-year high
tion requirements must meet to enroll in college credit courses. The De-school course as certified by the superintendent of schools or comparable
partment believes that a uniform standard should apply regardless of thechief school administrator, or hold a high school equivalency diploma, or
size of the degree-granting institution or its status as a small business, tohave completed 24 semester hours of college course work in designated
ensure that adequate educational standards are met for college degreesubjects, or have previously earned and been granted a college degree.
study. In any event, for the reasons stated in “Compliance Costs,” theThe amendment provides that a candidate for a college degree who is
proposed amendment will not impose additional costs on degree-grantingstill of compulsory school age must demonstrate to the college that he or
institutions classified as small businesses, and therefore, will not have anyshe holds a high school diploma, or has completed a four-year high school
adverse economic impact on them.course as certified by the superintendent of schools or comparable chief

(b) Local Governments:school administrator.
The proposed amendment concerns requirements for the home instruc-The amendment removes the requirement that a student must complete

tion of students of compulsory attendance age. The Department believesat least a four-year high school course, or its equivalent, prior to beginning
that a uniform standard should apply to all school districts in the State tothe course of study for a college degree. However, the amendment requires
safeguard that students are meeting the State’s compulsory educationstudents who are subject to compulsory education requirements to present
requirements. In any event, for the reasons stated in “Compliance Costs,”the college with written approval from an appropriate school administrator
the proposed amendment will not impose additional costs on school dis-that enrollment in college credit courses is approved, prior to college
tricts, and therefore, will not have any adverse economic impact on them.enrollment. This requirement does not apply when the college credit

7. SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-course is offered in its entirety outside the normal instructional year or
TION:hours of session of the public schools of the district of residence.

(a) Small Businesses:(b) Local Governments:
Comments on the proposed amendment were solicited from all degree-Commissioner’s regulations already require school districts to review

granting institutions in New York State, including the 26 that are classifiedthe individualized home instruction plan (IHIP) of a home-schooled child
as small businesses.of compulsory attendance age to ensure that it includes prescribed content.

(b) Local Government:The proposed amendment includes a new element that must be included in
Comments on the proposed amendment were solicited from all schoolthe IHIP, a statement regarding whether or not the child will enroll in

districts in New York State through the offices of the district superintend-college-level course work as part of the child’s instruction and the subjects
ents of each supervisory district in the State.to be covered by such coursework. School districts will have to review the

IHIP for this new requirement. Rural Area Flexibility Analysis
3. PROFESSIONAL SERVICES: 1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
(a) Small Businesses: The proposed amendment will not require de- The proposed amendment will apply to degree-granting institutions,

gree-granting institutions, including those classified as small businesses, to candidates for degrees and applicants for admission to college, students
hire additional professional services to comply. who are home schooled, and school districts in New York State, including

(b) Local Governments: The proposed amendment will not require individuals residing in, and those institutions and school districts located
school districts to hire additional professional services to comply. in, the 44 rural counties with less than 200,000 inhabitants and the 71

4. COMPLIANCE COSTS: towns in urban counties with a population density of 150 per square mile or
less.(a) Small Businesses:

The proposed amendment does not impose any additional compliance 2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
costs on degree-granting institutions classified as small businesses. The REQUIREMENTS, AND PROFESSIONAL SERVICES:
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The proposed amendment establishes requirements that must be met by educational standards are met for college degree study, and safeguard that
candidates for a college degree. Consequently, it will affect students and minors are meeting the State’s compulsory education requirements.
colleges in all parts of the State, including rural areas. Currently, Regents 5. RURAL AREA PARTICIPATION:
Rules require candidates for a college degree to demonstrate that they have Comments on the proposed amendment were solicited from all degree-
completed at least a four-year high school course or its equivalent. The granting institutions in New York State, including those located in rural
amendment provides a number of alternative requirements that may be met areas of the State, and from the Department’s Rural Advisory Committee,
instead of the holding a high school diploma. Specifically, under the whose membership includes school districts located in rural areas of the
proposed amendment, the candidate for a degree who is beyond compul- State. Comments were solicited from the Commissioner’s Advisory Coun-
sory school age will be required to: hold a high school diploma, or have cil on Nonpublic Schools, that includes representatives of nonpublic
completed the equivalent of a four-year high school course as certified by schools located in rural areas of the State, and from all charter schools in
the superintendent of schools or comparable chief school administrator, or the State. In addition, comments were solicited from groups representing
hold a high school equivalency diploma, or complete 24 semester hours of home-schooled students in New York State, including students living in
college course work in designated subjects, or have previously earned and rural areas of the State.
been granted a college degree. Job Impact Statement

The proposed amendment will establish alternatives to the requirementThe amendment provides that a candidate for a college degree who is
that a candidate for a college degree hold a high school diploma, repeal thestill of compulsory school age must demonstrate to the college that he or
requirement that a student must have completed at least a four-year highshe holds a high school diploma, or has completed a four-year high school
school course or its equivalent prior to beginning degree study, requirecourse as certified by the superintendent of schools or comparable chief
students subject to compulsory education to obtain the approval of anschool administrator.
appropriate school administrator prior to enrolling in college credit courseThe amendment removes the requirement that a student must complete
work offered when the public school is in session, and establish require-at least a four-year high school course, or its equivalent, prior to beginning
ments relating to the home instruction of students of compulsory attend-the course of study for a college degree. However, the amendment requires
ance age and college study. Because it is evident from the nature of theminors who are subject to compulsory education requirements to present
proposed amendment that it will have no impact on jobs or employmentthe college with written approval from an appropriate school administrator
opportunities, no affirmative steps were needed to ascertain that fact andthat enrollment in college credit courses is approved, prior to enrollment.
none were taken. Accordingly, a job impact statement is not required, andThis requirement does not apply when the college credit course is offered
one has not been prepared.in its entirety outside the normal instructional year or hours of session of

the public schools of the district of residence.
PROPOSED RULE MAKINGThe amendment also establishes an additional content requirement for

NO HEARING(S) SCHEDULEDindividual home instruction plans (IHIPs) for home-schooled students of
compulsory attendance age. It requires the IHIP to include a statement

Inspection and Copying of Department Recordsregarding whether or not the child will enroll in college-level course work
as part of the child’s instruction and the subjects to be covered by such I.D. No. EDU-09-04-00008-P
coursework. This will affect home-schooled students and school districts

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-in all parts of New York State, including rural areas of the State. Individu-
cedure Act, NOTICE is hereby given of the following proposed rule:als submitting the IHIP for the home-schooled student must include this
Proposed action: Amendment of sections 187.1, 187.2 and 187.4 of Titleadditional element in the IHIP, and the school districts must review the
8 NYCRR.IHIP to ensure its inclusion.
Statutory authority: Education Law, sections 207 (not subdivided) andThe proposed amendment would not require regulated parties to hire
305(6); and Public Officers Law, sections 87(1)(b) and 89(3)additional professional services in order to comply.
Subject: Inspection and copying of department records.3. COSTS:
Purpose: To conform the commissioner’s regulations regarding FreedomThe proposed amendment does not impose any additional compliance of Information Law (FOIL) procedures to court decision interpreting Pub-costs on regulated parties, including those that are located in rural areas of lic Officers Law, section 89(3); and to update address of department’sthe State. The amendment requires candidates for college degrees to records access officer and addresses of several regional offices designateddemonstrate that the candidate holds a high school diploma or has met an to receive requests for inspection and copies of department records.alternative requirement. Degree-granting institutions will be required to
Text of proposed rule: 1. Section 187.1 of the Regulations of the Com-ensure that candidates have provided satisfactory evidence of compliance.
missioner of Education is amended, effective June 10, 2004, as follows:Currently, degree-granting institutions must ensure that candidates for a

§ 187.1 Designation of department officers.college degree have completed a preliminary education of at least a four-
The records access officer, whose office is located in Room [115] 121,year high school course, or its equivalent. The Department does not believe

State Education Building, Albany, New York 12234, is designated tothat the change in the requirement will impose additional costs on degree-
receive requests for records under the Freedom of Information Law, exceptgranting institutions beyond costs already borne to ensure that the candi-
archival records that are in custody of the State Archives. The recordsdate has completed an appropriate preliminary education, or that affording
access officer shall be the department official responsible for ensuringcandidates the opportunity to demonstrate preliminary education through
compliance with the provisions of Public Officers Law, articles 6 and 6-A.alternative means will impose any additional costs on candidates for a
The Assistant Commissioner of Education for Archives and Records Ad-college degree.
ministration, whose office is located in Room 10D45, Cultural Education

The proposed amendment to section 100.10(d) of the Commissioner’s Center, Albany, New York 12230, shall serve as records access officer for
regulations requires that the individualized home instruction plan (IHIP) of archival records in custody of the State Archives. Requests for access to
a home schooled child must also include a statement regarding whether or archival records that are in the State Archives shall be subject to the
not the child will enroll in college-level course work as part of the child’s provisions of this Part and of section 188.26 of this Title. In the event of a
instruction and the subjects to be covered by such coursework. The Com- conflict with this Part, the provisions of section 188.26 shall govern.
missioner’s regulations already require school districts to review the indi- 2. Section 187.2 of the Regulations of the Commissioner of Education
vidualized home instruction plan (IHIP) of a home-schooled child of is amended, effective June 10, 2004, as follows:
compulsory school age to ensure that it includes prescribed content, and it § 187.2 Submission of requests for inspection or copies of records.
is anticipated that this requirement will not impose any additional costs on The following offices of the department are designated to receive
school districts to review the IHIP to ensure compliance with this addi- requests for inspection and copies of records of the department, and re-
tional requirement. quests for the identification or amendment or correction of records of the

4. MINIMIZING ADVERSE IMPACT: department relating to a data subject. All such requests shall be in writing.
The proposed amendment concerns requirements for a college degree, ALBANY

preliminary requirements for the enrollment of minors subject to compul- New York State Education Department
sory education requirements in college credit courses, and requirements Records Access Officer
for the home instruction of students of compulsory attendance age. The Room [115] 121
Department believes that a uniform standard should apply regardless of the State Education Building 
geographic location of the student or institution, to ensure that adequate Albany, NY 12234 
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New York State Education Department LIVERPOOL
Office of Vocational and Educational Services for Individuals with New York State Education Department

Disabilities Office of Elementary, Middle, Secondary & Continuing Education
Local Office 800 4th Street
Six Tower Place, 1st Floor Liverpool, NY 13088
Executive Park New York State Education Department
Albany, NY 12203 Office of Professional Discipline
New York State Education Department A.V. Zogg School
Office of Vocational and Educational Services for Individuals with 800 4th Street - Rooms 317 & 318

Disabilities Liverpool, NY 13088
Eastern Special Education Regional Office MALONE
One Commerce Plaza, Room 1623 New York State Education Department
Albany, NY 12234 Office of Vocational and Educational Services for Individuals with
New York State Education Department Disabilities
Office of Professional Discipline [231 West Main Street, Suite 2] 209 West Main Street, Suite 3
1450 Western Avenue Malone, NY 12953

[MELLVILLE] MELVILLEAlbany, NY 12203 
New York State Education DepartmentBATAVIA 
Office of Professional DisciplineNew York State Education Department 
1121 Old Walt Whitman RoadNew York State School for the Blind
Suite 301Two-A Richmond Avenue
Melville, NY 11747Batavia, NY 14020
NEW YORK CITYNew York State Education Department
New York State Education DepartmentOffice of Vocational and Educational Services for Individuals with
Bureau of Proprietary School SupervisionDisabilities
116 West 32nd Street - 14th FloorWestern Special Education Regional Office
New York, NY 10001New York State School for the Blind
New York State Education DepartmentTwo-A Richmond Avenue
Office of Professional DisciplineBatavia, NY 14020
[One Park Avenue - 6th Floor] 475 Park Avenue South, 2nd FloorBINGHAMTON
New York, NY 10016New York State Education Department
New York State Education DepartmentOffice of Vocational and Educational Services for Individuals with

Disabilities Office of the Professions
44 Hawley Street Harlem State Office Building
Binghamton, NY 13901 163 West 125th Street
BUFFALO New York, NY 10027
New York State Education Department New York State Education Department
Office of Vocational and Educational Services for Individuals with Office of Vocational and Educational Services for Individuals with

Disabilities Disabilities
Donovan State Office Building 116 West 32nd Street, 6th Floor
[125 Main Street] 508 Main Street New York, NY 10001
Buffalo, NY [14203] 14202 New York State Education Department
CHEEKTOWAGA Office of Vocational and Educational Services for Individuals with

DisabilitiesNew York State Education Department
1215 Zerega AvenueOffice of Professional Discipline
Bronx, NY 104623530 Union Road
New York State Education DepartmentCheektowaga, NY 14225
Office of Elementary, Middle, Secondary & Continuing EducationELMIRA
55 Hanson Place, 2nd FloorNew York State Education Department
Brooklyn, NY 11217Office of Vocational and Educational Services for Individuals with

Disabilities New York State Education Department
244 West Water Street Office of Vocational and Educational Services for Individuals with

DisabilitiesElmira, NY 14901
55 Hanson Place, 2nd FloorHAUPPAUGE
Brooklyn, NY 11217New York State Education Department
New York State Education DepartmentOffice of Vocational and Educational Services for Individuals with

Disabilities Office of Vocational and Educational Services for Individuals with
DisabilitiesNew York State Office Building

New York City Special Education Regional OfficeVeterans Highway
55 Hanson Place, Room 545Hauppauge, NY 11788
Brooklyn, NY 11217-1580HEMPSTEAD
New York State Education DepartmentNew York State Education Department
Office of Vocational and Educational Services for Individuals withOffice of Vocational and Educational Services for Individuals with

DisabilitiesDisabilities
One Lefrak City PlazaHempstead Plaza
59-17 Junction Boulevard, 20th Floor50 Clinton Street, Room 708
Corona, NY 11368Hempstead, NY 11550
New York State Education DepartmentLINDENHURST
Office of Professional DisciplineNew York State Education Department
55 Hanson PlaceOffice of Vocational and Educational Services for Individuals with

Disabilities Brooklyn, NY 11217
Long Island Special Education Regional Office PORT CHESTER
The Kellum Educational Center New York State Education Department
887 Kellum Street Office of Professional Discipline
Lindenhurst, NY 11757 One Gateway Plaza
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Port Chester, NY 10573 written acknowledgment of receipt of the request and a statement of the
approximate date when the request will be granted or denied. [If access toPOUGHKEEPSIE
records is neither granted nor denied within 10 business days after the dateNew York State Education Department
of acknowledgment of receipt of a request, the request may be construed asOffice of Vocational and Educational Services for
a denial of access that may be appealed.]Individuals with Disabilities

(b) All other offices.Manchester Mill Centre
(1) . . .229 Manchester Road, 2nd Floor
(2) . . .Poughkeepsie, NY 12603
(3) . . .ROCHESTER
(4) . . .New York State Education Department
(5) If the agency does not provide or deny access to the record soughtOffice of Vocational and Educational Services for Individuals with

within five business days of receipt of a request, the agency shall furnish aDisabilities
written acknowledgment of receipt of the request and a statement of the109 South Union Street, 2nd Floor
approximate date when the request will be granted or denied. [If access toRochester, NY 14607
records is neither granted nor denied within 10 business days after the dateNew York State Education Department
of acknowledgment of receipt of a request, the request may be construed asOffice of Professional Discipline
a denial of access that may be appealed.]220 Idlewood Road, Room 106

(c) . . .Rochester, NY 14618
(d) . . .ROME

Text of proposed rule and any required statements and analyses mayNew York State Education Department
be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,New York State School for the Deaf
Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-401 Turin Street
gal@mail.nysed.govRome, NY 13440

SYRACUSE Data, views or arguments may be submitted to: Kathy A. Ahearn,
New York State Education Department Chief of Staff and Counsel and Deputy Commissioner for Legal Affairs,
Office of Vocational and Educational Services for Individuals with Office of Counsel, Education Bldg., Rm. 148EB, Albany, NY 12234,

Disabilities (518) 474-6400
Hughes State Office Building, Room 230 Public comment will be received until: 45 days after publication of this
333 East Washington Street notice.
Syracuse, NY 13202 Regulatory Impact Statement
UTICA STATUTORY AUTHORITY:
New York State Education Department Education Law section 207 empowers the Board of Regents and the
Office of Vocational and Educational Services for Individuals with Commissioner of Education to adopt rules and regulations to carry out the

Disabilities laws of the State regarding education and the functions and duties con-
State Office Building ferred by law on the State Education Department.
207 Genesee Street Education Law section 305(6) provides that the Commissioner shall be
Utica, NY 13501 responsible for the safe keeping and proper use of the books, records and
WASHINGTON, DC other property in charge of the Regents, and for the proper administration
New York State Education Department and discipline of the various officers and divisions of the State Education
Office of Federal Legislation Department.
1730 Rhode Island Avenue, NW Public Officers Law section 87(1)(b) provides that each State agency
Washington, DC 20036 shall promulgate rules and regulations, in conformity with Article 6 of the
WEST SENECA Public Officers Law (Freedom of Information Law) and applicable rules
New York State Education Department promulgated pursuant to the provisions of Public Officers Law section
Office of Elementary, Middle, Secondary and Continuing 87(1)(a), and pursuant to such general rules and regulations as may be
Education promulgated by the Committee on Open Government, pertaining to the
355 Harlem Road availability of records and procedures to be followed, including, but not
West Seneca, NY 14224 limited to:the times and places such records are available; the persons from
WHITE PLAINS whom such records may be obtained; and the fees for copies of records.
New York State Education Department Public Officers Law section 89(3) provides that each entity subject to
Office of Vocational and Educational Services for the Freedom of Information Law, within five business days of the receipt
Individuals with Disabilities of a written request for a record reasonably described, shall make such
[55 Church Street-3rd Floor] 75 South Broadway record available to the person requesting it, deny such request in writing or
White Plains, NY 10601 furnish a written acknowledgment of the receipt of such request and a
YORKTOWN HEIGHTS statement of the approximate date when such request will be granted or
New York State Education Department denied.
Office of Vocational and Educational Service for Individuals LEGISLATIVE OBJECTIVES:
with Disabilities The proposed amendment is consistent with the above described statu-
Hudson Valley Special Education Regional Office tory authority conferred on the Commissioner of Education to promulgate
Putnam-Northern Westchester BOCES regulations relating to the inspection and copying of State Education
1950 Edgewater Street Department records, in conformity with Article 6 of the Public Officers
Yorktown Heights, NY 10598 Law (Freedom of Information Law [FOIL]).
3. Section 187.4 of the Regulations of the Commissioner of Education NEEDS AND BENEFITS:

is amended, effective June 10, 2004, as follows: The proposed amendment is necessary to conform the Commissioner’s
§ 187.4 Freedom of Information Law procedures. Regulations to Public Officers Law section 89(3) and the regulations
The following procedures shall be followed in connection with re- promulgated by the Committee on Open Government, consistent with the

quests to inspect or secure copies of department records made by members holding in Lecker v. New York City Board of Education, 157 AD2d 486
of the general public under the provisions of Public Officers Law, article 6: (1st Dept). In that decision, the Court upheld a determination by the

(a) Albany office. Supreme Court, New York County, that denied petitioner’s application for
(1) . . . an order directing the New York City Board of Education to amend its
(2) . . . regulations relating to FOIL to require the Board of Education to either
(3) . . . grant or deny access to its records within 10 days after acknowledgment of
(4) . . . receipt of the request for records. While noting that this requirement was
(5) If the agency does not provide or deny access to the record sought contained in the regulations promulgated by the Committee on Open

within five business days of receipt of a request, the agency shall furnish a Government (21 NYCRR 1401.5[d]), the Court determined that such regu-
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lation was invalid as inconsistent with Public Officers Law section 89(3), further steps were needed to ascertain that fact and none were taken.
which contains no such time limitation but merely requires that the person Accordingly, a rural area flexibility analysis is not required and one has not
requesting a record be furnished with a statement of the “approximate date been prepared.
when such request will be granted or denied.” The Committee on Open Job Impact Statement
Government subsequently amended section 1401.5 to remove the 10-day The proposed amendment is necessary to conform the Commissioner’s
requirement. The proposed amendment to section 187.4 of the Commis- Regulations to Article 6 of the Public Officers Law (the Freedom of
sioner’s Regulations would remove identical language imposing such 10- Information Law), and relates solely to the internal administration of the
day requirement. State Education Department concerning the inspection and copying of

In addition, the proposed amendments to sections 187.1 and 187.2 are Department records. The proposed amendment will not have a substantial
necessary to update references to the address of the Department’s records adverse impact on jobs or employment opportunities. Because it is evident
access officer and the addresses of several regional offices designated to from the nature of the proposed amendment that it will have no impact on
receive requests for inspection and copies of Department records. jobs or employment opportunities, no further steps were needed to ascer-

COSTS: tain that fact and none were taken. Accordingly, a job impact statement is
(a) Costs to State: None. not required and one has not been prepared.
(b) Costs to local government: None.

PROPOSED RULE MAKING(c) Costs to private regulated parties: None.
(d) Costs to regulating agency for implementing and continued admin- NO HEARING(S) SCHEDULED

istration of the rule: None.
Judicial Review of the Determination of the State Review OfficerThe proposed amendment is necessary to conform the Regulations of

the Commissioner of Education to Article 6 of the Public Officers Law, I.D. No. EDU-09-04-00009-P
and to update references to the address of the Department’s records access

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-officer and the addresses of several regional offices designated to receive
cedure Act, NOTICE is hereby given of the following proposed rule:requests for inspection and copies of Department records, and will not

impose any costs on the State, local government, private regulated parties Proposed action: Amendment of sections 200.5(j)(3), 200.6(i)(5)(iii) and
or the regulating agency. 200.7(d)(4) of Title 8 NYCRR.

PAPERWORK: Statutory authority: Education Law, sections 101 (not subdivided), 207
The proposed amendment does not impose any additional reporting or (not subdivided), 4403(3) and 4404(3) and L. 2003, ch. 492

other paperwork requirements. Subject: Judicial review of the determination of the State review officer.
LOCAL GOVERNMENT MANDATES: Purpose: To ensure that a judicial appeal of a decision of the State review
The proposed amendment relates to the internal procedures of the State officer is by means of a proceeding in State Supreme Court pursuant to art.

Education Department, relating to the inspection and copying of Depart- 4 of the Civil Practice Law and Rules.
ment records, and does not impose any program, service, duty or responsi- Text of proposed rule: 1. Paragraph 3 of subdivision (j) of section 200.5
bility upon any county, city, town, village, school district, fire district or is amended, effective June 10, 2004, as follows:
other special district. (3) The written decision of the State review officer shall be final,

DUPLICATION: provided that either party may seek judicial review by means of a proceed-
The proposed amendment relates solely to the internal administration ing pursuant to article [78] 4 of the Civil Practice Law and Rules or 20

of the State Education Department and is necessary to conform the Com- U.S.C. section 1415.
missioner’s Regulations to Article 6 of the New York State Public Officers 2. Clause (iii) of paragraph (5) of subdivision (i) of section 200.6 is
Law. There are no relevant statutes, rules or other legal requirements of the amended, effective June 10, 2004, as follows:
State and Federal governments which may duplicate, overlap or conflict (iii) Where the department requires, as corrective action, that a
with the rule. board of education obtain prior approval for private day and residential

ALTERNATIVES: school placements, the department’s determination to approve or deny any
The proposed amendment is necessary to conform the Commissioner’s such application shall be made within 10 business days of a request by the

Regulations to Article 6 of the Public Officers Law. There are no signifi- board of education for such approval. Where the department disapproves
cant alternatives and none were considered. such a placement recommendation for an individual student, the parent

FEDERAL STANDARDS: may file with the department a written request for a hearing before an
There are no applicable standards of the Federal government for the impartial hearing officer who will be designated by the department. The

subject area of the proposed amendment, which relates solely to the New procedures relating to notice and review of the disapproval of the recom-
York State Freedom of Information Law and the internal administration of mended private or residential school placement shall be comparable to
the State Education Department. those set forth in section 200.5 of this Part, and shall be provided by the

COMPLIANCE SCHEDULE: department. Review of the determination of the hearing officer shall be
The proposed amendment relates to the internal administration of the available by means of a proceeding pursuant to article [78] 4 of the Civil

State Education Department and does not impose any compliance require- Practice Law and Rules or 20 USC 1415, and may be instituted by any
ments on any regulated parties. party to the hearing.
Regulatory Flexibility Analysis 3. Paragraph (4) of subdivision (d) of section 200.7 of the Regulations
The proposed amendment is necessary to conform the Commissioner’s of the Commissioner of Education is amended, effective June 10, 2004, as
Regulations to Article 6 of the Public Officers Law (the Freedom of follows:
Information Law), and relates solely to the internal administration of the (4) If the commissioner declines to make a State appointment of a
State Education Department concerning the inspection and copying of student who has been recommended for appointment by a State-operated
Department records. The proposed amendment does not have any adverse or State-supported school, or if the Commissioner seeks to change a
economic impact or impose any compliance requirements on small busi- student’s classification or placement against the recommendation of the
nesses or local governments. Because it is evident from the nature of the State-operated or State-supported school which such student attends, the
proposed amendment that it will have no impact on small businesses or parent may request mediation or file with the department a written request
local governments, no further steps were needed to ascertain that fact and for a hearing before an impartial hearing officer who will be designated by
none were taken. Accordingly, a regulatory flexibility analysis is not the department. Such a hearing officer shall not be an employee of the
required and one has not been prepared. department. The procedures relating to notice and review of a refusal of

State appointment or of a change of classification or placement by theRural Area Flexibility Analysis
commissioner shall be comparable to those set forth in section 200.5(a)The proposed amendment is necessary to conform the Commissioner’s
through (f) of this Part, and shall be provided by the Education Depart-Regulations to Article 6 of the Public Officers Law (the Freedom of
ment. Review of the determination of the hearing officer shall be availableInformation Law), and relates solely to the internal administration of the
by means of a proceeding pursuant to article [78] 4 of the Civil PracticeState Education Department concerning the inspection and copying of
Law and Rules or 20 USC 1415, and may be instituted by any party to theDepartment records. The proposed amendment does not have any adverse
hearing.economic impact or impose any compliance requirements on entities in

rural areas. Because it is evident from the nature of the proposed amend- Text of proposed rule and any required statements and analyses may
ment that it will have no impact on entities in rural areas of the State, no be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,
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Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le- DUPLICATION:
gal@mail.nysed.gov The proposed amendment does not duplicate any existing State or

federal statute or regulation and is necessary to conform the Commis-Data, views or arguments may be submitted to: Rebecca H. Cort,
sioner’s Regulations to Education Law section 4404(3), as amended byEd.D., Interim Deputy Commissioner, Office of Vocational and Educa-
Chapter 492 of the Laws of 2003, and thereby ensure compliance withtional Services for Individuals with Disabilities, One Commerce Plaza,
federal requirements in the IDEA and its implementing regulations.Rm. 1606, Albany, NY 12234, (518) 474-2714, e-mail: rcort@

mail.nysed.gov ALTERNATIVES:
There are no alternatives to the proposed amendment. The proposedPublic comment will be received until: 45 days after publication of this

amendment is necessary to align State regulations to State statute and tonotice.
comply with the federal IDEA and its implementing regulations.Regulatory Impact Statement

FEDERAL STANDARDS:STATUTORY AUTHORITY:
The proposed amendment is necessary to conform the Commissioner’sEducation Law section 101 continues the existence of the Education

Regulations to the federal IDEA and its implementing regulations, whichDepartment, with the Board of Regents at its head and the Commissioner
require that a review of the final determination or order of the State Reviewas the chief administrative officer, and charges the Department with the
Officer, regarding children with disabilities, be made on the entire record,general management and supervision of public schools and the educational
with any additional evidence heard at the request of the party, and be basedwork of the State.
upon a preponderance of the evidence.Education Law section 207 empowers the Board of Regents and the

Commissioner of Education to adopt rules and regulations to carry out the COMPLIANCE SCHEDULE:
laws of the State regarding education and the functions and duties con- It is anticipated that regulated parties will be able to achieve compli-
ferred by law on the State Education Department. ance with the proposed amendment by its effective date. The proposed

Education Law section 4403 outlines the responsibilities of the Depart- amendment merely conforms the Commissioner’s Regulations to Educa-
ment relating to special education programs and services for students with tion Law section 4404(3), as amended by Chapter 492 of the Laws of 2003,
disabilities. Section 4403(3) authorizes the Department to formulate such and to federal requirements in the IDEA and its implementing regulations.
rules and regulations pertaining to the physical and educational needs of Regulatory Flexibility Analysis
such children as the Commissioner shall deem to be in their best interests. Small Businesses:

Education Law section 4404 sets forth the appeal procedures for stu- The proposed amendment is necessary to align State regulations to
dents with disabilities from recommendations of committees on special State statute and the federal Individuals with Disabilities Education Act
education. Section 4404(3), as amended by Chapter 492 of the Laws of (IDEA) and its implementing regulations, relating to judicial review of the
2003, provides that a review of the determination of a state review officer final determination or order of a State Review Officer in proceedings
regarding students with disabilities may only be reviewed in a proceeding relating to the classification and educational placement of children with
brought in the supreme court pursuant to article four of the Civil Practice disabilities. The proposed amendment does not impose any adverse eco-
Law and Rules or in United States District Court. nomic impact, reporting, record keeping or other compliance requirements

LEGISLATIVE OBJECTIVES: on small businesses. Because it is evident from the nature of the proposed
The proposed amendment is consistent with the authority conferred by amendment that it does not affect small businesses, no further actions were

the above statutes and is necessary to ensure consistency between federal needed to ascertain that fact and none were taken. Accordingly, a regula-
and State law and regulations regarding the procedures for the judicial tory flexibility analysis for small businesses is not required and one has not
review of a written decision of a State Review Officer. been prepared.

NEEDS AND BENEFITS: Local Governments:
The proposed amendment will replace references to CPLR Article 78

EFFECT OF RULE:with CPLR Article 4, relating to judicial proceedings to review the written
The proposed amendment relates to judicial review of the final deter-decision of the State review officer with respect to the classification and

mination or order of State Review Officer with respect to impartial hear-educational placement of students with disabilities.
ings relating to the provision of special education to students with disabili-The proposed amendment is necessary to align the Commissioner’s
ties by school districts, and thus is applicable to each school district in theRegulations with Education Law section 4404(3), as amended by Chapter
State.492 of the Laws of 2003. Chapter 492 amended section 4404(3) to provide

COMPLIANCE REQUIREMENTS:that judicial review of the final determination or order of a State Review
The proposed amendment does not impose any compliance require-Officer be conducted in a proceeding pursuant to Article 4 of the Civil

ments on school districts. The proposed amendment will replace refer-Practice Law and Rules (CPLR) rather than pursuant to Article 78 of the
ences to CPLR Article 78 with CPLR Article 4, relating to judicial pro-CPLR. Judicial review under CPLR Article 4 ensures the State’s compli-
ceedings to review the written decision of the State Review Officer withance with the federal Individuals with Disabilities Education Act (IDEA)
respect to the classification and educational placement of students withand its implementing regulations, which require that a review of the final
disabilities.determination or order be made on the entire record, with any additional

The proposed amendment is necessary to align State regulations withevidence heard at the request of the party, and be based upon a preponder-
Education Law section 4404(3), as amended by Chapter 492 of the Laws ofance of the evidence.
2003. Chapter 492 amended section 4404(3) to provide that judicial reviewCOSTS:
of the final determination or order of a State Review Officer be conducted(a) Costs to State government: None.
in a proceeding pursuant to Article 4 of the Civil Practice Law and Rules(b) Costs to local governments: None.
(CPLR) rather than pursuant to Article 78 of the CPLR. CPLR Article 4(c) Costs to private regulated parties: None.
proceedings comply with the requirement of the federal Individuals with(d) Costs to the State Education Department for implementation and
Disabilities Education Act (IDEA) and its implementing regulations,continued administration of this rule: None.
which require that a review of the final determination or order be made onThe proposed amendment is necessary to conform the Commissioner’s
the entire record, with any additional evidence heard at the request of theRegulations to Education Law section 4404(3), as amended by Chapter
party, and be based upon a preponderance of the evidence.492 of the Laws of 2003, and thereby ensure compliance with require-

PROFESSIONAL SERVICES:ments in the federal IDEA and its implementing regulations. The proposed
The proposed amendment does not impose any additional professionalamendment does not impose any costs on the State, local governments,

services requirements on school districts.private regulated parties or the State Education Department beyond those
COMPLIANCE COSTS:imposed by State statutes or federal statutes and regulations.
The proposed amendment will replace references to CPLR Article 78PAPERWORK:

with CPLR Article 4, relating to judicial proceedings to review the writtenThe proposed amendment will not impose any additional paperwork
decision of the State Review Officer with respect to the classification andrequirements beyond those imposed by State statutes or federal statutes
educational placement of students with disabilities.and regulations.

LOCAL GOVERNMENT MANDATES: The proposed amendment is necessary to conform the Commissioner’s
The proposed amendment does not impose any additional program, Regulations to Education Law section 4404(3), as amended by Chapter

service, duty or responsibility upon local governments beyond those im- 492 of the Laws of 2003, and thereby ensure compliance with require-
posed by State statute or federal statutes and regulations. ments in the federal IDEA and its implementing regulations. The proposed

20



NYS Register/March 3, 2004 Rule Making Activities

amendment does not impose any costs on the school districts beyond those that fact and none were taken. Accordingly, a job impact statement is not
imposed by State statutes or federal statutes and regulations. required, and one has not been prepared.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
PROPOSED RULE MAKINGThe proposed amendment will not impose any new technological re-

quirements on school districts. Economic feasibility is addressed above NO HEARING(S) SCHEDULED
under Compliance Costs.

Leaves of AbsenceMINIMIZING ADVERSE IMPACT:
The proposed amendment is necessary to conform the Commissioner’s I.D. No. EDU-09-04-00010-P

Regulations to Education Law section 4404(3), as amended by Chapter
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-492 of the Laws of 2003, and thereby ensure compliance with federal
cedure Act, NOTICE is hereby given of the following proposed rule:requirements in the IDEA and its implementing regulations. The proposed
Proposed action: Repeal of Part 221 of Title 8 NYCRR.amendment does not impose any compliance requirements on school dis-

tricts beyond those imposed by State statutes or federal statutes and regula- Statutory authority: Education Law, sections 101 (not subdivided), 207
tions. (not subdivided) and 305(1) and (6)

LOCAL GOVERNMENT PARTICIPATION: Subject: Leaves of absence for State Education Department employees.
Comments from the proposed amendment have been solicited from Purpose: To repeal obsolete provisions.

school districts, through the office of the district superintendents of each Text of proposed rule: Part 221 of the Regulations of the Commissioner
supervisory district in the State. of Education is repealed, effective June 10, 2004.
Rural Area Flexibility Analysis Text of proposed rule and any required statements and analyses may

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS: be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,
The proposed amendment applies to judicial reviews of State Review Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-

Officer determinations from hearings to rule on disputes between parents gal@mail.nysed.gov
and school districts over special education programs and services, includ- Data, views or arguments may be submitted to: Kathy A. Ahearn,
ing those affecting school districts located in the 44 rural counties with less Chief of Staff and Counsel and Deputy Commissioner for Legal Affairs,
than 200,000 inhabitants and the 71 towns in urban counties with a popula- Office of Counsel, Education Bldg., Rm. 148EB, Albany, NY 12234,
tion density of 150 per square mile or less. (518) 474-6400, e-mail: legal@mail.nysed.gov

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE Public comment will be received until: 45 days after publication of this
REQUIREMENTS; AND PROFESSIONAL SERVICES: notice.

The proposed amendment does not impose any reporting, recordkeep- This action was not under consideration at the time this agency’s
ing or other compliance requirements on school districts in rural areas. The regulatory agenda was submitted.
proposed amendment will replace references to CPLR Article 78 with Regulatory Impact Statement
CPLR Article 4, relating to judicial proceedings to review the written STATUTORY AUTHORITY:decision of the State Review Officer with respect to the classification and Education Law section 101 designates the Board of Regents as the headeducational placement of students with disabilities. of the State Education Department and the Commissioner of Education as

The proposed amendment is necessary to align State regulations with Chief Administrative Officer.
Education Law section 4404(3), as amended by Chapter 492 of the Laws of Education Law section 207 empowers the Board of Regents and the
2003. Chapter 492 amended section 4404(3) to provide that judicial review Commissioner of Education to adopt rules and regulations to carry out the
of the final determination or order of a State Review Officer be conducted laws of the State regarding education and the functions and duties con-
in a proceeding pursuant to Article 4 of the Civil Practice Law and Rules ferred by law on the State Education Department. Education Law section
(CPLR) rather than pursuant to Article 78 of the CPLR. CPLR Article 4 305(1) designates the Commissioner of Education as the Chief Executive
proceedings comply with the requirement of the federal Individuals with Officer of the State system of education and of the Board of Regents.
Disabilities Education Act (IDEA) and its implementing regulations, Section 305(6) charges the Commissioner with responsibility for the
which require that a review of the final determination or order be made on proper administration and discipline of the various officers and divisions
the entire record, with any additional evidence heard at the request of the of the State Education Department.
party, and be based upon a preponderance of the evidence. LEGISLATIVE OBJECTIVES:

COSTS: The proposed repeal carries out the legislative objectives of Education
The proposed amendment is necessary to conform the Commissioner’s Law section 207.

Regulations to Education Law section 4404(3), as amended by Chapter NEEDS AND BENEFITS:
492 of the Laws of 2003, and thereby ensure compliance with require- The proposed repeal is necessary to delete obsolete provisions relating
ments in the federal IDEA and its implementing regulations. The proposed to leaves of absences for State Education Department Employees. These
amendment does not impose any costs on the school districts in rural areas provisions have been superceded by provisions in the Civil Service Law,
beyond those imposed by State statutes or federal statutes and regulations. federal law or collective bargaining agreements.

MINIMIZING ADVERSE IMPACT: COSTS:
The proposed amendment is necessary to conform the Commissioner’s (a) Costs to State: None.

Regulations to Education Law section 4404(3), as amended by Chapter (b) Costs to local government: None.
492 of the Laws of 2003, and thereby ensure compliance with federal (c) Costs to private regulated parties: None.
requirements in the IDEA and its implementing regulations. The proposed (d) Costs to regulating agency for implementing and continued admin-
amendment does not impose any compliance requirements on school dis- istration of the rule: None.
tricts beyond those imposed by State statutes or federal statutes and regula- The proposed repeal is necessary to delete obsolete provisions relating
tions. to the internal rules of the Department and does not impose any costs on

RURAL AREA PARTICIPATION: the State, local governments or private parties.
Comments on the proposed amendment have been solicited from the PAPERWORK:

Department’s Rural Advisory Committee, whose membership includes The proposed repeal does not impose any reporting or other paperwork
school districts located in rural areas. requirements.
Job Impact Statement LOCAL GOVERNMENT MANDATES:

The proposed repeal relates to the internal administration of the StateThe proposed amendment is necessary to align State regulations to State
Education Department and does not impose any program, service, duty orstatute and the federal Individuals with Disabilities Education Act (IDEA)
responsibility upon any county, city, town village, school district, fireand its implementing regulations, relating to judicial review of the final
district or other special district.determination or order of a State Review Officer in proceedings relating to

DUPLICATION:the classification and educational placement of children with disabilities.
The proposed amendment will not have an adverse impact on jobs and The proposed repeal relates solely to the internal administration of the
employment opportunities in New York State. Because it is evident from State Education Department. There are no relevant statutes, rules or other
the nature of the proposed amendment that it will not affect job and legal requirements of the State and Federal governments, including those
employment opportunities, no affirmative steps were needed to ascertain which may duplicate, overlap or conflict with the rule.
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ALTERNATIVES: survey, examining surfclam catch reports, and receiving recommendations
from the surfclam industry, the Department has decided to raise the annualThe proposed repeal is necessary to delete obsolete provisions relating
harvest limit for surfclams taken from the Atlantic Ocean. However, theto leaves of absences for State Education Department employees. There
limit cannot be increased beyond 500,000 bushels until the regulationsare no significant alternatives and none were considered.
implementing the management plan are adopted. With the adoption ofFEDERAL STANDARDS:
these amendments to subpart 43-2, the Department may, in accordanceThere are no applicable standards of the Federal government for the
with ECL 13-0309(15), increase the surfclam annual harvest limit to allowsubject area of the proposed repeal, which relates solely to the internal
the fishery to remain economically viable and yet remain protective of theadministration of the State Education Department.
surfclam resource in the state.COMPLIANCE SCHEDULE:

The promulgation of this regulation on an emergency basis is necessaryThe proposed repeal is necessary to delete obsolete provisions relating
in order that the Department may increase the annual harvest limit forto the internal administration of the State Education Department and does
surfclams for 2004. If the emergency rule were not adopted, the surfclamnot impose any compliance requirements on any regulated parties.
industry would continue to operate under the 500,000 bushel annual har-Regulatory Flexibility Analysis
vest limit until January 1, 2005, and would lose the economic benefit of theThe proposed repeal relates to the internal organization of the State Educa-
increased harvest limit for 2004.tion Department and does not impose any adverse economic impact, re-

Secondly, this rulemaking will eliminate the daily harvest limit, butporting, recordkeeping or other compliance requirements on small busi-
retain a weekly harvest limit. This will allow surfclam harvesters to takenesses or local governments. Because it is evident from the nature of the
more surfclams during a single trip and reduce the number of fishing tripsrepeal that it does not affect small businesses or local governments, no
needed to take the weekly harvest limit. During the winter and at times offurther steps were needed to ascertain that fact and none were taken.
poor weather, it is of vital importance to reduce the number of trips aAccordingly, a regulatory flexibility analysis for small businesses and
commercial fisherman must make but still remain economically viable in alocal governments is not required and one has not been prepared.
competitive fishery.Rural Area Flexibility Analysis

Lastly, this rulemaking will implement provisions of the managementThe proposed repeal relates to the internal organization of the State Educa-
plan that call for streamlining the process of issuing surfclam permits. Thetion Department and does not impose any adverse economic impact, re-
rule will reduce the number of surfclam permits the department issues eachporting, recordkeeping or other compliance requirements on rural areas.
year, and will also decrease the number of permits an individual mustBecause it is evident from the nature of the repeal that it does not affect
possess to be allowed to take surfclams. These changes in the process ofrural areas, no further steps were needed to ascertain that fact and none
issuing surfclam permits must become effective as soon as possible; cur-were taken. Accordingly, a regulatory flexibility analysis for rural areas is
rent surfclam permits will expire on December 31, 2003 and the processnot required and one has not been prepared.
must be complete before the need arises to issue permits for the upcomingJob Impact Statement
year.The proposed repeal relates to the internal organization of the State Educa-
Subject: Resource management plan for surfclams found in the Newtion Department and will not have a substantial impact on jobs and em-
York State waters of the Atlantic Ocean.ployment opportunities. Because it is evident from the nature of the pro-
Purpose: To change the time frame within which the department mustposed repeal that no substantial impact will occur, no further steps were
evaluate surfclam population survey data and announce changes in theneeded to ascertain that fact and none were taken. Accordingly, a job
annual harvest limit; remove the daily harvest limit for surfclams taken byimpact statement is not required and one has not been prepared.
mechanical means from the Atlantic Ocean; and amend the process of
issuing Surfclam/Ocean Quahog Atlantic Ocean permits.
Text of emergency rule: Title 6 NYCRR Subpart 43-2, entitled Atlantic
Ocean, is amended as follows:

Section 43-2.1 is amended to read as follows:
§ 43-2.1 Purpose. Department of Environmental
The purpose of this Subpart is to promote and support the maintenanceConservation of viable surf clam and ocean quahog populations in the Atlantic Ocean

portion of the Marine and Coastal District. The Marine and Coastal District
includes the waters of the Atlantic Ocean within three nautical miles from
the coastline and all other tidal waters within the State, including theEMERGENCY Hudson River up to the Tappan Zee Bridge. The provisions of this Subpart

RULE MAKING require [resident and nonresident] surf clam and ocean quahog mechanical
harvesting permits, establish specific controls over the possession and

Resource Management Plan for Surfclams design of mechanical harvesting gear, set weekly vessel harvest limits and
[yearly] annual harvest [quotas] limits, establish container and taggingI.D. No. ENV-48-03-00003-E
requirements and require record keeping and reporting. Such requirementsFiling No. 208
are intended to support the continuation of a viable fishery in the involvedFiling date: Feb. 12, 2004
waters of the Atlantic Ocean so that the fishery continues to operate inEffective date: Feb. 12, 2004
balance with available surf clam and ocean quahog stocks.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Section 43-2.2 through subdivision 43-2.3(a) remains unchanged.
cedure Act, NOTICE is hereby given of the following action: Subdivisions 43-2.3(b) through (j) are renumbered as subdivisions 43-
Action taken: Amendment of Subpart 43-2 of Title 6 NYCRR. 2.3(c) through (k). 
Statutory authority: Environmental Conservation Law, sections 13- New subdivision 43-2.3(b) is adopted to read as follows: 
0308 and 13-0309 (b) Certified waters means waters which are certified to be in such
Finding of necessity for emergency rule: Preservation of general wel- sanitary condition that shellfish therefrom may be taken for use as food
fare. pursuant to Part 41 of this Title.

Renumbered subdivision 43-2.3(j) is amended to read as follows:Specific reasons underlying the finding of necessity: This rulemaking
(j) Resident means a person whose domicile [has been] is within Newwill implement the Department of Environmental Conservation’s (Depart-

York State [for a period of six months or more]. ment) management plan for the protection of surfclams, and thereby enable
Section 43-2.4 is REPEALED and a new Section 43-2.4 is adopted tothe Department to increase the annual surfclam harvest limit for 2004 and

read as follows:alleviate the economic hardship imposed on the New York surfclam indus-
§ 43-2.4 Permit requirements; issuance and revocation procedures. try by current regulations.
(a) Each person participating in harvest operations on board a vesselECL subdivision 13-0309(15) states that until regulations are adopted

harvesting surfclams and ocean quahogs from the Atlantic Ocean shallimplementing a management plan for the protection of surfclams, the
possess a New York State shellfish diggers permit.annual harvest limit for surfclams taken from certified waters of the Atlan-

tic Ocean may not exceed 500,000 bushels. The 2002 surfclam population (b) Any owner or lessee of a vessel eligible to take surfclams and ocean
assessment survey shows a significant increase in the surfclam biomass quahogs by mechanical means from the Atlantic Ocean shall obtain a
since the previous survey in 1999. Upon analyzing the results from the Surfclam/Ocean Quahog Atlantic Ocean permit prior to harvesting. This
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permit shall authorize a holder to take surfclams or ocean quahogs, or be deducted from the quantity allowed to be taken in the next calendar
both, with the vessel identified on the permit. Nonresidents of the state and quarter.
foreign corporations may be issued a Surfclam/Ocean Quahog Atlantic (e) If it is determined by the department that the maximum allowable
Ocean permit provided that the vessel identified on the permit is registered harvest of surfclams pursuant to subdivision (b), (c), or (d) of this section
in a state which accords reciprocal clamming privileges to residents of may be met before the end of any given calendar quarter, harvesting from
New York and provided that such nonresident is a resident of a state which certified waters shall be terminated for the remainder of that calendar
accords such reciprocal privileges and, in the case of a foreign corpora- quarter. Any such termination shall be by directive of the commissioner or
tion, it is organized under the laws of a state which accords reciprocal the commissioner’s designee, and no less than 48 hours written notice of
privileges. any such directive shall be provided to all permit holders.

(c) Application for a Surfclam/Ocean Quahog Atlantic Ocean permit (f) No vessel may be used to harvest more than 28 standard cages of
may be made by fully completing the application form provided by the surfclams (equivalent to 896 industry standard bushels) in any one week.
department for that purpose. However, in order to minimize the duration of a fishery closure, no vessel

may be used to harvest more than such quantity of surfclams as the(d) A permit issued to a vessel owner or lessee shall identify the vessel
commissioner or the commissioner’s designee shall direct in any weekly,to be used in the harvest of surfclams and ocean quahogs. No vessel may
Sunday through Saturday, or bi-weekly period. Harvest limits shall be bybe used in the surfclam and ocean quahog fishery without being specifi-
directive of the commissioner or the commissioner’s designee, and no lesscally identified on a permit issued in the name of the owner or lessee of the
than 48 hours written notice of any such directive shall be provided to allvessel. Only a vessel owned by a resident may be identified on a permit
permit holders.issued to a resident.

(g) In order to preserve and protect surfclams of less than legal size,(e) If an application is made by a domestic corporation, the application
the department may establish one or more areas, containing a total of noshall be signed by the members of the board of directors of such corpora-
more than fifteen percent of the estimated standing stock of surfclams,tion. If all members of the board of directors and all stockholders are
where harvesting is prohibited. In establishing such areas, the departmentresidents, such corporation shall be eligible for a resident Surfclam/Ocean
shall consider the effect of any such areas on stocks in harvestable areas.Quahog Atlantic Ocean permit. If any member of the board of directors or
In addition, the department shall consult with the Surfclam/Ocean Quahogany stockholder is not a resident, such corporation shall be eligible for a
Management Advisory Board, afford an opportunity for public comment,nonresident Surfclam/Ocean Quahog Atlantic Ocean permit only.
and consider stock assessments, catch reports, and other relevant biologi-(f) Any operator or captain of a vessel eligible to take surfclams and
cal and statistical information. Such areas shall, by estimation, containocean quahogs by mechanical means from the Atlantic Ocean shall obtain
more than fifty percent sublegal size surfclams by number and, oncea Surfclam/Ocean Quahog Atlantic Ocean Captain/Operator permit. This
established, any such area shall be re-evaluated within eighteen months ofpermit authorizes the resident permit holder to operate a vessel used to
establishment. In the event that any such area is not re-evaluated, suchtake surfclams or ocean quahogs, or both, by mechanical means. Nonresi-
area shall become available for harvest. The establishment of any suchdents of the state may be issued a Surfclam/Ocean Quahog Atlantic Ocean
area shall be by written directive of the commissioner or the commis-Captain/Operator permit provided that the nonresident is a resident of a
sioner’s designee, and a minimum of 48 hours written notice of any suchstate which accords reciprocal clamming privileges to residents of New
directive shall be provided to all permit owners.York. No vessel may be used in the surfclam and ocean quahog mechanical

(h) It shall be unlawful for any person to exceed the harvest restrictionsfishery without there being a person on board such vessel whose permit
set forth in this section or in any directive issued pursuant hereto.identifies the permit holder as captain or operator. 

Section 43-2.7 through the end of Subpart 43-2 remains unchanged.(g) Permits issued pursuant to this subdivision shall expire on Decem-
ber 31 of the year of issuance. This notice is intended to serve only as a notice of emergency adoption.

(h) Licenses or permits issued pursuant to this Part may be revoked by This agency intends to adopt the provisions of this emergency rule as a
the department pursuant to the provisions of Part 175 of this Title. permanent rule, having previously published a notice of emergency/pro-

posed rule making, I.D. No. ENV-48-03-00003-EP, Issue of December 3,(i) Nothing in this Subpart precludes or affects the commissioner’s
2003. The emergency rule will expire April 11, 2004.authority to issue summary abatement orders pursuant to Environmental

Conservation Law, Section 71-0301, and rules and regulations adopted Text of emergency rule and any required statements and analyses may
pursuant thereto, or to take emergency actions summarily suspending a be obtained from: Maureen Davidson, Department of Environmental
permit as provided in Section 401(3) of the State Administrative Procedure Conservation, 205 N. Belle Mead Rd., Suite 1, East Setauket, NY 11733,
Act. (631) 444-0496, e-mail: mcdavids@gw.dec.state.ny.us

Section 43-2.5 remains unchanged. Regulatory Impact Statement
Section 43-2.6 is REPEALED and a new Section 43-2.6 is adopted to 1. Statutory authority:

read as follows: Environmental Conservation Law (ECL) Section 13-0308 established
§ 43-2.6 Harvest restrictions; surfclams. the Surfclam/Ocean Quahog Management Board (Board) to assist the
(a) The annual harvest limit for surfclams in the certified waters of the Department of Environmental Conservation (Department) on surfclam and

Atlantic Ocean shall be 500,000 bushels in the aggregate, provided how- ocean quahog management issues. Subdivision 7 of this section states that
ever that the department may direct that the maximum quantity of surf- the Board shall assist the Department in the development and preparation
clams to be taken from certified waters during a given calendar year be of a comprehensive long-term management plan for the protection of
increased or decreased. In establishing such adjustment, the department surfclams in New York waters. Subdivision 13-0309(12) authorizes the
shall afford an opportunity for public comment and consider stock assess- Department to fix by regulation open seasons, harvest areas, size limits,
ments, catch reports and other relevant biological and statistical informa- catch limits, manner of taking and possession, transportation, identifica-
tion. If made, such adjustment shall be announced no later than November tion, sale and permit requirements for surfclams.
15 of the year preceding its effective date of January 1. Any such adjust- 2. Legislative objectives:
ment shall be by written directive of the commissioner or the commis- Surfclams are a commercially important shellfish harvested from New
sioner’s designee and written notice of any such directive shall be pro- York state ocean waters. The legislature sought to protect the valuable
vided to all permit holders. surfclam resource by directing the Department to develop a management

(b) The maximum quantity of surfclams to be taken in a calendar year plan (ECL 13-0308, 13-0309) and giving the Department the authority to
pursuant to subdivision (a) of this section shall be allocated by percent into fix regulations controlling the harvest, sale, and permit requirements for
four calendar quarters as follows: surfclams(ECL 13-0309). The proposed rule will implement the provisions

First Quarter (January, February, March) — 25 percent of the management plan developed by the Department with the assistance
Second Quarter (April, May, June) — 25 percent and guidance of the Board. 
Third Quarter (July, August, September) — 25 percent 3. Needs and benefits:
Fourth Quarter (October, November, December) — 25 percent The proposed rule streamlines the process of issuing Surfclam/Ocean
(c) Any quantity allowed to be taken pursuant to subdivision (b) of this Quahog Atlantic Ocean permits by consolidating the resident Atlantic

section not taken during a calendar quarter shall be allowed to be taken in Ocean Permit and the nonresident Atlantic Ocean Permit into a single
the next calendar quarter and shall be in addition to the quantity allocated Surfclam/Ocean Quahog Atlantic Ocean permit and eliminating the permit
to that quarter. requirement for crew of surfclam harvesting vessels. 

(d) Any quantity taken in excess of the quantity allowed to be taken The proposed regulation removes the need for operators and captains of
pursuant to subdivision (b) of this section during a calendar quarter shall surfclam harvesting vessels to be issued a permit for each vessel they
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operate in the fishery. Instead vessel operators/captains will be issued a proposed rule will streamline the process of processing surfclam permits
single Surfclam/Ocean Quahog Atlantic Ocean Operator/Captain permit by removing the requirement for crew members and deck hands to possess
that will allow them to operate any surfclam vessel permitted to take surfclam permits to participate in the fishery. Boat captains and operators
surfclams from the Atlantic Ocean. in the surfclam fishery will no longer be required to possess a permit for

reach vessel they operate in the fishery, but will only need to apply for aThe proposed regulation will provide the Department adequate time to
single Surfclam Ocean Quahog - Atlantic Ocean Captain/Operator permitproperly evaluate survey data collected during the year before having to
to operate any permitted vessel in the fishery. announce changes in annual harvest limit in the fall. Most importantly, the

proposed rule will eliminate the daily harvest limit of 14 cages per vessel. The proposed rule will eliminate the daily harvest limit of 14 cages per
This will allow surfclam harvesters to take more surfclams during a single vessel. This will allow surfclam harvesters to take more surfclams during a
trip and reduce the number of fishing trips needed to take the weekly single trip and reduce the number of fishing trips needed to take the weekly
harvest limit. During the winter and at times of poor weather, it of vital harvest limit. During the winter and at times of poor weather, it is of vital
importance to commercial fishermen that they be able to reduce the num- importance to reduce the number of trips a commercial fisherman must
ber of trips while remaining economically viable in a competitive fishery. make while allowing the fisherman to remain economically viable in the

fishery. 4. Costs:
2. Compliance requirements:(a) Cost to State government:

There are no new costs to state government resulting from this action. There are no new compliance requirements associated with the pro-
posed rule. The Department may increase or decrease the annual or the(b) Cost to Local government:
weekly harvest limits for surfclams, and surfclam harvesters must complyThere will be no costs to local governments.
with the new harvest limits. Currently, harvesters who take surfclams by(c) Cost to private regulated parties:
mechanical means must file weekly trip reports with the Department. ThisThere are no costs to regulated parties resulting from this action.
requirement will remain in effect. Permitted surfclam harvesters will be able to continue to take surfclams at

3. Professional services:current levels. The adoption of this rule may allow harvesters to take
None.increased amounts of surfclams once the Department evaluates the most

recent surfclam population assessment survey. 4. Compliance costs:
(d) Costs to the regulating agency for implementation and continued There are no capital costs associated with compliance with this rule.

administration of the rule: 5. Minimizing adverse impact:
By streamlining the permit process and eliminating two permit types, The proposed rule is beneficial for permitted surfclam harvesters. It

the proposed rule will save the Department the cost of processing and removes the surfclam permit requirement for crew and deck hands on
issuing approximately 112 surfclam permits in 2004. This can represent a surfclam harvesting vessels and reduces the number of days needed for
substantial savings for the Department, since the surfclam permits are harvesters to take the weekly harvest limit. This last change will reduce the
issued at no cost to the permit holder. exposure of surfclams harvesters to bad weather and rough seas. The

5. Local government mandates: proposed regulations will also enable the Department to increase the surf-
clam harvest limit, thus leading to a potential increase in revenue forThe proposed rule does not impose any mandates on local government.
surfclam harvesters.6. Paperwork:

6. Small business and local government participation:None.
The proposed rule implements the surfclam resource management plan7. Duplication:

recently adopted by the Department. The Department developed this man-The proposed amendment does not duplicate any state or federal re-
agement plan with the assistance and guidance of the Surfclam/Oceanquirement.
Quahog Management Advisory Board. The Board was established in law,8. Alternatives:
Environmental Conservation Law Section 13-0308, to assist the Depart-A no action alternative was considered. However, if this rule is not
ment in the development of the management plan, serve as a forum for theadopted, the Department will not be able to establish, in a timely manner,
review of scientific data and the exchange of ideas, concerns, and recom-new surfclam harvest limits that reflect the increase in surfclam biomass
mendations about the surfclam fishery. The management plan was pub-found during the most recent surfclam population assessment survey con-
lished in the Environmental Notice Bulletin and public comment wasducted in 2002. The industry has been operating under an additional
solicited in the notice. The proposed rule has no impact on local govern-harvest restriction since April 2003, when the weekly surfclam harvest
ments.limit was reduced by a third to prevent the total harvest taken by surfclam

7. Economic and technological feasibility:harvesters from exceeding the annual harvest limit allowed by law. The
The changes required by this action have been determined to be eco-proposed regulations will provide the Department the time and opportunity

nomically feasible for all affected parties. There is no additional technol-to determine appropriate harvest limits for the surfclam fishery and to
ogy required for small businesses, and this action does not apply to localremove the economically burdensome restrictions currently in existence. If
governments, so there are no economic or technological impacts for anythis rule is not adopted, surfclam harvesters will continue to fish under a
such bodies.daily harvest limit, which increases the number of days they must fish to

take the weekly limit, increasing fuel costs, salary costs and exposure to Rural Area Flexibility Analysis
bad weather conditions for the surfclam harvester. Lastly, if this proposed The proposed amendments to Subpart 43-2 will not impose an adverse
rule is not adopted the Department will not be able to streamline the impact on rural areas. The proposed regulations involve the harvesting of
surfclam permit process and reduce the costs related to issuing these surfclams from New York state waters of the Atlantic Ocean. Surfclams
permits. For these reasons, the Department has rejected the no action are found only in waters of the marine and coastal district of New York,
alternative. which area includes the counties of Nassau, Suffolk and Queens. The

9. Federal standards: Department of Environmental Conservation (Department) has determined
This rule does not exceed any minimum standard of the federal govern- that there are no rural areas within the marine and coastal district. Conse-

ment. There are no federal standards for surfclams found within New York quently, the Department has determined that this rule does not impact rural
state territorial waters. areas or any public or private entities located in rural areas. Further, the

emergency rule does not impose any reporting, record-keeping, or other10. Compliance schedule:
compliance requirements on public or private entities in rural areas. SinceThere is no compliance time necessary for regulated persons to achieve
no rural areas will be affected by the proposed amendments, a Rural Areacompliance. The proposed rule will streamline the permit process and
Flexibility Analysis is not required.eliminate the daily harvest limit for surfclams taken from the Atlantic

Ocean. The rule will also provide the Department the time and opportunity Job Impact Statement
to evaluate surfclam population survey data and determine annual harvest The Department of Environmental Conservation (Department)has de-
limits for surfclams that will maintain the economic viability of the surf- termined that the proposed regulations will not have a substantial adverse
clam industry and adequately protect the surfclam resources of the state. impact on jobs and employment opportunities. Therefore, a job impact
The regulations will take effect upon filing with the Department of State. statement is not required.
Regulatory Flexibility Analysis The proposed rule implements the Department’s management plan for

1. Effect of the regulations: the protection of surfclams. The amendments to 6 NYCRR subpart 43-2
There are approximately 60 harvesters permitted to take surfclams by will streamline the permit process and remove the requirements for crew

mechanical means from New York state waters of the Atlantic Ocean. The and deck hands to possess a surfclam permit and for boat operators or
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captains to possess multiple permits if they operate more than one boat in shellfish may be taken therefrom for food. Such lands are designated as
the fishery. The proposed rule will eliminate the daily harvest limit of 14 “certified” shellfish lands. All other shellfish lands are designated as “un-
cages per vessel, allowing surfclam harvesters to take more surfclams certified” shellfish lands. 
during a single trip and reduce the number of fishing trips needed to take The statutory authority for promulgating regulations with respect to the
the weekly harvest limit. Lastly, the proposed rule will allow the Depart- harvest of shellfish is Section 13-0319 of the ECL.
ment time to evaluate surfclam population assessment data and determine Legislative objectives:
appropriate annual harvest limits in a timely fashion. There are two purposes of the legislation: to protect public health and to

The 2002 surfclam population assessment survey shows a significant ensure that shellfish lands are appropriately classified as certified or uncer-
increase in the surfclam biomass since the previous survey in 1999. Upon tified for the harvest of shellfish. This legislation requires the Department
analyzing the results from the survey, examining surfclam catch reports, to examine shellfish lands and determine which shellfish lands meet the
and receiving recommendations from the surfclam industry, the Depart- sanitary criteria for a certified shellfish land, as set forth in regulation, Part
ment has determined that surfclam harvest limits can be increased while 47 of Title 6NYCRR, promulgated pursuant to Section 13-0319 of the
maintaining protection of the surfclam resource. Additional proposed ECL. Shellfish lands which meet these criteria must be designated as
changes will streamline the surfclam permit process, and will have no certified. Shellfish lands which do not meet these sanitary criteria must be
negative effect on jobs. Based on the above and the Department’s experi- designated as uncertified to prevent the harvest of shellfish from those
ence in adopting regulations similar to those contained in this proposal, the lands. 
Department has concluded that there will not be a substantial adverse Needs and benefits:
impact on jobs or employment opportunities as a consequence of these To protect public health and to comply with ECL 13-0307, the Bureau
amendments. These proposed amendments will likely have a positive of Marine Resources’ shellfish sanitation program conducts and maintains
impact on employment opportunities in the surfclam fishery. sanitary surveys of shellfish growing areas (SGA) in the marine district of

New York State. Maintenance of these surveys includes the regular identi-
PROPOSED RULE MAKING fication of shoreline pollution sources which actually or potentially affect

NO HEARING(S) SCHEDULED the sanitary condition of shellfish growing areas, and the regular collection
and bacteriological examination of water samples to monitor the sanitary

Sanitary Condition of Shellfish Lands condition of shellfish growing areas.
Annually, water quality evaluation reports, which include any updatesI.D. No. ENV-09-04-00003-P

to the periodic shoreline pollution source reports, are prepared by the staff
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- of the shellfish sanitation program for each SGA which contains certified
cedure Act, NOTICE is hereby given of the following proposed rule: shellfish lands. These reports present the results of statistical analyses of
Proposed action: Amendment of section 41.3 of Title 6 NYCRR. water quality data gathered by the program and any changes to the pollu-

tion source inventory. Each report includes a summary and recommenda-Statutory authority: Environmental Conservation Law, sections 13-
tions for the appropriate classification of that particular shellfish growing0307 and 13-0319 
area. The report summary may state that all, or portions of, the SGA shouldSubject: Sanitary condition of shellfish lands.
be designated as uncertified for the harvest of shellfish or that all, orPurpose: To redesignate certain shellfish lands.
portions of, that SGA should be designated as certified for the harvest ofText of proposed rule: shellfish based on the criteria in 6 NYCRR Part 47. These reports are on

6 NYCRR Section 41.3, “Shellfish Lands in Suffolk County,” is file at the Bureau of Marine Resources office in East Setauket, NY.
amended as follows:

 In a report titled, “Special Analysis of Mecox Bay” dated OctoberClause 41.3(b)(4)(v)(‘a’) is repealed. 2003, prepared by shellfish sanitation program staff, the summary states
New clause 41.3(b)(4)(v)(‘a’) is adopted to read as follows: that the fecal coliform data analysis demonstrated water quality in a por-

(‘a’) During the period December 1 through April 30, both tion of the growing area that now meets the bacteriological criteria for
dates inclusive, all that area of Mecox Bay, including tributaries, lying certified shellfish lands, as specified in 6 NYCRR Part 47, “Certification of
north and west of a line extending northeasterly from the southeasternmost Shellfish Lands”, during a specific part of the year. The report recom-
corner of the residence at 97 Cobb Isle (said residence is a two-story, mends that this portion of Mecox Bay be reclassified as certified, for the
white painted house with two, second-story, circular windows and two harvest of shellfish during the period from December 1 through April 30,
closely- spaced chimney flue pipes) to the southeastern end of Bay Avenue, both dates inclusive. This recommendation calls for an extension of the
on the opposite, eastern shoreline; and all that area of Sams Creek and seasonal harvest period by two weeks, which currently ends on April 14.
Swan Creek, lying easterly of a line extending northerly from the northwest This analysis also determined that the water quality in a small portioncorner of the residence at 168 Dune Road (said residence is a two-story, of the existing seasonally certified shellfish growing area, no longer meetsflat roofed, white house with large ornamental, circular openings) to an the bacteriological criteria for certified shellfish lands (from December 1orange marker located at the western entrance to Swan Creek; and all that through April 14), also specified in 6 NYCRR Part 47. It is recommendedarea of Burnett Creek, Channel Pond, and the unnamed creeks between that this portion of Mecox Bay be designated as uncertified for the harvestBay Avenue and Swan Creek, along the northeastern shoreline of Mecox of shellfish throughout the year.Bay.

Regulations which designate previously uncertified shellfish lands asClause 41.3(b)(4)(v)(‘b’) is amended to read as follows:
seasonally certified, are needed to ensure that the State’s shellfish re-(‘b’) During the period [April 15] May 1 through November 30, both sources on lands which meet the sanitary criteria are readily available fordates inclusive, all of Mecox Bay and its tributaries. commercial and recreational use. The classification of previously uncerti-Subparagraph 41.3(b)(4)(vi) through the end of Section 41.3 remains fied lands as certified, during a specific portion of the year, should provideunchanged. commercial shellfish diggers with additional harvesting opportunities and

Text of proposed rule and any required statements and analyses may new sources of income, by increasing the amount of harvest area available
be obtained from: Lisa P. Tettelbach, Department of Environmental and extending the length of the program by two weeks. It also provides
Conservation, 205 N. Belle Mead Rd., Suite 1, East Setauket, NY 11733, benefits to individuals who wish to harvest shellfish recreationally for their
(631) 444-0478, e-mail: lptettle@gw.dec.state.ny.us own consumption.
Data, views or arguments may be submitted to: Same as above. Regulations which designate shellfish lands as uncertified, as proposed
Public comment will be received until: 45 days after publication of this for the small portion of Mecox Bay, no longer meeting the criteria for a
notice. certified shellfish land, are needed to prevent the harvest and subsequent

sale of shellfish for human consumption. The direct harvest of shellfish forRegulatory Impact Statement
use as food is allowed from certified shellfish lands only. Shellfish har-Statutory authority:
vested from uncertified shellfish lands have a greater potential to causeThe statutory authority for designating shellfish lands as certified or
human illness due to the possible presence of pathogenic bacteria oruncertified is Environmental Conservation Law (ECL) Section 13-0307.
viruses which may cause the transmission of infectious disease to theSubdivision 1 of Section 13-0307 of the ECL requires the Department of
shellfish consumer.Environmental Conservation (Department) to periodically conduct exami-

nations of shellfish lands within the marine district to ascertain the sanitary This rulemaking provides the benefit of protecting public health, spe-
condition of said lands. Subdivision 2 of this Section requires that the cifically the health of shellfish consumers, by designating this small area as
Department certify which shellfish lands are in such sanitary condition that uncertified. The taking of shellfish from uncertified shellfish lands is
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prohibited by Section 13-0309 of the Environmental Conservation Law. consisting of the federal government, states and the shellfish industry.
These regulations also benefit the shellfish industry. Seafood wholesalers, Participation in the NSSP is voluntary –  each state adopts its own stan-
retailers, and restaurants are adversely affected by public reaction to in- dards. The U.S. Food and Drug Administration (FDA) evaluates state
stances of shellfish related illness. By preventing the harvest of shellfish programs and standards relative to NSSP guidelines. Substantial non-
from lands which fail to meet the sanitary criteria, these regulations are conformity with NSSP guidelines can result in sanctions being taken by
intended to ensure that only wholesome shellfish are allowed to be har- FDA and the NSSP, including removal of a state’s shellfish shippers from
vested and sold to shellfish consumers. the Interstate Certified Shellfish Shippers List. This would effectively bar a

non-conforming state’s product from interstate commerce.It is important to note that the overall benefit of reopening approxi-
Compliance schedule:mately 150 acres of previously uncertified shellfish lands for commercial
Immediate compliance with any regulation designating shellfish landsand recreational harvest should exceed the negative impacts from the

as uncertified is necessary to protect public health. Shellfish harvesters areclosure of approximately 20 acres.
notified of changes to certified and uncertified areas by mail, either priorCosts:
to, or concurrent with the adoption of new regulations.There will be no costs to state or local governments. No direct costs

Compliance with new regulations designating areas as certified orwill be incurred by regulated commercial shellfish harvesters in the form
uncertified does not require additional capital expense, paperwork, record-of initial capital investment or initial non-capital expenses, in order to
keeping or any action by the regulated parties in order to comply, exceptcomply with these proposed regulations. The annual cost of continuing
that harvesters must observe the new closure lines. Therefore, immediatecompliance may take the form of potential lost income if productive
compliance can be readily achieved.harvest areas are closed. Conversely, the reopening of previously uncerti-
Regulatory Flexibility Analysisfied shellfish lands is likely to provide immediate economic benefit to

commercial shellfish harvesters whose livelihoods depend on access to A regulatory flexibility analysis is not submitted with this notice because
certified shellfish lands. this rule is subject to a consolidated regulatory flexibility analysis that was

previously printed under a notice of proposed rule making, I.D. No. ENV-The Department cannot provide an estimate of potential lost income to
14-03-00003-P, Issue of April 9, 2003.shellfish harvesters when areas are designated as uncertified, due to the

large number of variables that are associated with commercial shellfish Rural Area Flexibility Analysis
harvesting. Those variables are listed in the following three paragraphs. A rural area flexibility analysis is not submitted with this notice because

As of December 31, 2003, the Department had issued 1,826 New York this rule is subject to a consolidated rural area flexibility analysis that was
State shellfish digger’s permits. However, the actual number of those previously printed under a notice of proposed rule making, I.D. No. ENV-
individuals who harvest shellfish commercially full time is not known. 14-03-00003-P, Issue of April 9, 2003.
Recreational harvesters who wish to harvest more than the daily recrea- Job Impact Statement
tional limit of 100 hard clams, with no intent to sell their catch, can only do A job impact statement is not submitted with this notice because this rule is
so by purchasing a New York State digger’s permit. The number of subject to a consolidated job impact statement that was previously printed
individuals who hold shellfish digger permits for that type of recreational under a notice of proposed rule making, I.D. No. ENV-14-03-00003-P,
harvest is unknown. The Department’s records do not differentiate be- Issue of April 9, 2003.
tween full-time and part-time commercial or recreational shellfishing.

The number of harvesters working in a particular area cannot be esti-
mated for the reason stated above. In addition, the number of harvesters in
a particular area is dependent upon the season, the amount of shellfish
resource in the area, the price of shellfish and other economic factors
unrelated to the Department’s proposed regulatory action. Department of Health

Estimates of the existing shellfish resource in a particular embayment
are not known. Recent shellfish population assessments have not been
conducted by the Department. Without this information, the Department

EMERGENCYcannot determine the effect a closure or reopening would have on the
existing shellfish resource. RULE MAKING

The Department’s actions to designate areas as certified (open) or
Adult Day Health Care Regulationsuncertified (closed) are not dependent on the resources in a particular area.

They are based solely on public health concerns and the legal mandate to I.D. No. HLT-44-03-00003-E
designate as uncertified those shellfish lands where water quality is not Filing No. 206
acceptable or where sources of fresh fecal material or other poisonous and Filing date: Feb. 13, 2004
deleterious substances may contaminate shellfish growing areas. Effective date: Feb. 13, 2004

There are no new costs to the Department associated with this rulemak-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-ing. Administration and enforcement of the proposed amendment are cov-
cedure Act, NOTICE is hereby given of the following action:ered by existing programs.

Local government mandates: Action taken: Repeal of Parts 425, 426 and 427 and addition of new Part
The proposed rule does not impose any mandates on local government. 425 to Title 10 NYCRRR.
Paperwork: Statutory authority: Public Health Law, sections 2803(2), 2807(3) and
No new paperwork is required. 2808
Duplication: Finding of necessity for emergency rule: Preservation of public health.
The proposed amendment does not duplicate any state or federal re- Specific reasons underlying the finding of necessity: The agency finds

quirement. that immediate adoption of this rule is necessary to preserve the public
Alternatives: health and general welfare. These regulations establish additional stan-
There are no significant alternatives. By law (ECL, Section 13-0307), dards for operation of adult day health care programs. Recent allegations

once the Department has determined that a shellfish land no longer meets of large scale Medicaid fraud by an adult day health care provider evidence
the sanitary criteria for a certified shellfish land, the Department must the need for tighter regulations to assure that quality and necessary services
designate that land as uncertified for the harvest of shellfish. This is are provided for a dependent and at-risk population and to protect the
necessary to protect public health. Conversely, once the Department has program from fiscal abuse. The proposed regulations require that regis-
determined that an uncertified shellfish land meets the sanitary criteria, the trants of adult day health care programs receive needed care which is based
Department must designate that land as certified and open the area to upon an interdisciplinary assessment and an individualized plan of care.
shellfish harvesting. This will ensure not only that the individuals are assessed to identify their

Federal standards: health needs, but also that their needs are being met with appropriate
There are no federal standards regarding the certification of shellfish services and that providers are accountable for a meaningful assessment of

lands. New York and other shellfish producing and shipping states partici- the individuals’ needs and are accountable and responsible for providing
pate in the National Shellfish Sanitation Program (NSSP) which provides services in accordance with those needs. Compliance with the require-
guidelines intended to promote uniformity in shellfish sanitation standards ments of the State Administrative Procedure Act for filing of a regulation
among participating member states. The NSSP is a cooperative program on a non-emergency basis including the requirements for a period of time

26



NYS Register/March 3, 2004 Rule Making Activities

for public comment cannot be met because to do so would be detrimental Legislative Objectives:
to the health and general welfare of functionally impaired individuals who Section 2803(2) of the Public Health Law is intended to protect the
are registrants of adult day health care programs and also would permit health of residents of the State by establishing minimum standards for the
public funds to be expended for health services that are not really needed operation of regulated health care providers, including hospitals and nurs-
by the registrants. Interested parties have had an opportunity for comment ing homes, and to ensure the delivery of quality health care services. These
on the proposed regulations through public meetings as well as meetings regulations further the legislative objectives by repealing existing dispa-
with Department staff. The duration of this emergency will extend until rate sections of regulations and replacing them with comprehensive regula-
permanent regulations are promulgated. tions that address all pertinent aspects of the adult day health care program.

The new regulations clarify the definition of what constitutes an adult daySubject: Adult day health care regulations.
health care program, delineate the services the operator must provide, andPurpose: To ensure that individuals receive adult day health care when
define admission criteria. These regulations will strengthen the integrityappropriate and that providers are accountable for providing necessary and
and structure of the program, and more clearly provide explicit operatingappropriate care.
standards and responsibilities for providers.Substance of emergency rule: The proposed regulations repeal Parts

Needs and Benefits:425, 426 and 427 of 10 NYCRR and add a new Part 425 to Title 10
A work group consisting of adult day health care providers, providerNYCRR to replace existing requirements in a more comprehensive frame-

association representatives and Department staff has been working forwork that provides a systematic approach to care.
several months on revision of the adult day health care regulations. TheseThe definitions have been expanded to include additional salient terms
revisions are in part based on the recommendation of a legislatively man-that better explain the adult day health care program to registrants, provid-
dated demonstration, which identified the need for a comprehensive set ofers and other interested parties. The definitions specify that each adult day
regulations. Alleged Medicaid fraud in the adult day health care industryhealth care session must operate for a minimum of five hours duration, not
focused the workgroup’s efforts and concerns. It became apparent thatincluding time spent in transportation, but further allow a registrant’s
revision of the current regulations is needed to ensure that registrants ofindividual visit to be for fewer than five hours depending on the assessed
adult day health care programs receive needed care which is based upon anneeds of the registrant. Unless otherwise permitted by the Department,
interdisciplinary assessment and an individualized plan of care. This willeach approved session will consist of the majority of registrants in attend-
ensure not only that the individuals receive the care that they need, but alsoance for at least five hours. A section on application requirements is
that providers are accountable for a meaningful assessment of the individ-explicitly included for ease of reference, and is complimented by a section
ual’s needs and are accountable and responsible for providing services inthat identifies the process to be used in applying to make changes in a
accordance with those needs.program, and specifies that a program operator may apply for approval to

Costs:run a session where the majority of registrants are or will be attending for
Costs to Regulated Parties for the Implementation of and Continuingfewer than five hours.

Compliance with these Regulations:The proposed regulations provide for general requirements for opera-
The new regulations recast existing requirements in a comprehensivetion, as well as specified minimum program and service components that

framework that represents a more systematic approach to care, and inmust be available. At a minimum, services provided to each registrant must
general represent what quality providers have been doing. While anyinclude nutrition services in the form of at least one meal and necessary
additional costs to providers should be minimal, some programs may needsupplemental nourishment, planned activities and ongoing assessment of
to employ one additional full-time equivalent registered professional nurseeach registrant’s health status in order to provide coordinated care plan-
at an estimated total annual expense of $60,000. The Department willning and case management. Additional services may be provided in accor-
permit additional costs, including the additional nurse, to be addresseddance with the care plan. At least the following program components must
through an appeal for those programs that are not at the statutory ceiling ofbe available: case management, interdisciplinary care planning, nursing
65% of the sponsoring nursing home’s rate. The Department has convenedservices, nutrition, social services, assistance with activities of daily living,
a work group including representatives of the industry to develop a systemplanned individualized therapeutic or recreational activities, pharmaceuti-
for reimbursement of transportation costs.cal services, and referrals for dental services. Additionally, specialized

Costs to State and Local Governments:services for registrants with AIDS or HIV and religious services and
pastoral counseling may be provided. The State and local shares of Medicaid expenditures for the adult day

health care program are 25% and 25%, respectively. The new programThe regulations contain requirements for the assessment of individuals
regulations are revising the admission criteria for adult day health carefor admission and for retention in the program, the development of an
programs. If individuals are currently inappropriately receiving services inindividualized care plan for each registrant, and prescribe that the provi-
these programs, implementation of these regulations will decrease utiliza-sion of needed care be based on the interdisciplinary registrant assessment
tion, which will reduce the Medicaid expenditures associated with adultand individualized care plan.
day health care.A section of the regulations provides standards for programs desig-

nated as Acquired Immune Deficiency Syndrome (AIDS) adult day health Costs to the Department of Health:
care programs. There will be no additional costs to the Department of Health.

The regulations also include standards relating to general records and Local Government Mandates:
clinical records, and for confidentiality of records. Provisions are also This regulation imposes no program, service, duty or other responsibil-
included for a quality improvement process that provides for at least an ity upon any city, town, village, school, fire district or other special district
annual review of the operator’s program evaluation. except those operating adult day health care programs. They will be sub-
This notice is intended to serve only as a notice of emergency adoption. ject to the same standards as non-government operators. The regulations
This agency intends to adopt the provisions of this emergency rule as a will provide counties with alternative placements to help maintain func-
permanent rule, having previously published a notice of proposed rule tionally impaired individuals in the community.
making, I.D. No. HLT-44-03-00003-P, Issue of November 5, 2003. The Paperwork:
emergency rule will expire April 12, 2004. The proposed regulations impose minimal reporting requirements,

forms or other paperwork. These requirements are needed to insure careText of emergency rule and any required statements and analyses may
rendered is necessary and is based on an interdisciplinary assessment andbe obtained from: William Johnson, Department of Health, Division of
an individualized care plan.Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,

Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- Duplication:
4834, e-mail: regsqna@health.state.ny.us There is no duplication of federal or State requirements.

Alternative Approaches:Regulatory Impact Statement
Statutory Authority: Questions regarding the fiscal integrity of the adult day health care
Section 2803(2) of the Public Health Law authorizes the State Hospital program necessitate the establishment of standards that protect the pro-

Review and Planning Council to adopt and amend rules and regulations, gram against abuse, while still providing for necessary services for a
subject to the approval of the Commissioner, to effectuate the provisions of dependent and at-risk population. One alternative that the Department
such laws, and to establish minimum standards for health care facilities, considered was to include amendments to 10 NYCRR Part 86 governing
including hospitals and nursing homes. This provision of the Public Health reimbursement for adult day health care programs. As a result of discus-
Law is the authority by which the Department repeals Parts 425, 426 and sions with regulated parties, the Department determined not to include
427 and promulgates the new Part 425. amendments to 10 NYCRR Part 86, but rather to convene a work group
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including representatives of the industry to develop a system for reim- Numerous meetings were held with representatives from the industry
bursement of transportation costs. and their provider associations since the regulation was first filed as an

The proposed definition of “operating hours” for an adult day health emergency. These meetings, plus the public comment period during the
care program includes a requirement that each approved adult day health joint meeting of the Codes and Regulations Committee and the Fiscal
care session must operate for a minimum of five hours duration, not Policy Committee of the State Hospital Review and Planning Council,
including transportation. In order to accommodate concerns raised by have provided the Department an opportunity to address their major con-
providers that some registrants are unable to attend a five hour session cerns and change the proposed regulations accordingly. Representatives of
because of poor health, frailty or other factors, the Department has modi- adult day health care providers and provider associations, including those
fied this requirement so that unless otherwise permitted by the Department, that may be considered small businesses, were consulted during the devel-
each approved session will consist of the majority of registrants in attend- opment of the proposed rule through direct meetings.
ance for at least five hours. The proposed regulations further provide at

Local governments and small businesses were originally given noticesection 425.3(d) that an operator of an approved adult day health care
of this proposal by its inclusion on the agenda of the State Hospital Reviewprogram may apply to the Department for approval to run a session where
and Planning Council for its February 3, 2000 meeting and subsequently inthe majority of the registrants are or will be attending fewer than five
a joint meeting of the Codes and Regulations Committee and Fiscal Policyhours. The Department had considered as an alternative allowing a pro-
Committee of the State Hospital Review and Planning Council on Marchgram to request a waiver from the five hour minimum if it had a registrant
23, 2000, and its inclusion on the agenda of the State Hospital Review andor registrants who would attend the adult day health care program for
Planning Council for its April 6, 2000 meeting, as well as by its inclusionfewer than five hours, but determined that the additional paperwork in-
on the agenda of the May 18, 2000 meeting of the Codes and Regulationsvolved in establishing a waiver process was unnecessary in all such cases
Committee of the State Hospital Review and Planning Council, and itsand that Department approval would be required only if the majority of the
inclusion on the agenda of the State Hospital Review and Planning Councilregistrants would be attending for fewer than five hours.
for its June 1, 2000 meeting, its inclusion on the agenda of the SeptemberFederal Standards:
21, 2000 meeting of the Codes and Regulations Committee of the StateThe rule does not exceed any minimal standards of the federal govern-
Hospital Review and Planning Council and its subsequent inclusion on thement for the same or similar subject areas.
agenda of the State Hospital Review and Planning Council for its OctoberCompliance Schedule:
5, 2000 meeting, its inclusion on the agenda of the November 16, 2000These regulations will be effective upon filing with the Secretary of
meeting of the Codes and Regulations Committee of the State HospitalState. Similar regulations were previously filed by the Department of
Review and Planning Council, and its inclusion on the agenda of the StateHealth on an emergency basis.
Hospital Review and Planning Council for its December 7, 2000 meeting,Contact Person:
its inclusion on the agenda for the January 18, 2001 meeting of the CodesWilliam Johnson, Department of Health, Division of Legal Affairs,
and Regulations Committee of the State Hospital Review and PlanningOffice of Regulatory Reform, Corning Tower, Rm. 2415, Empire State
Council and its inclusion on the agenda of the State Hospital Review andPlaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-4834, e-mail:
Planning Council of its February 1, 2001 meeting, its inclusion on theregsqna@health.state.ny.us
agenda for the May 24, 2001 meeting of the Codes and RegulationsComments submitted to Department personnel other than the contact
Committee of the State Hospital Review and Planning Council and itsperson may not be included in any assessment of public comment issued
inclusion on the agenda of the State Hospital Review and Planning Councilfor this regulation.
of its June 7, 2001 meeting, its inclusion on the agenda for the July 15,Regulatory Flexibility Analysis
2001 meeting of the Codes and Regulations Committee of the State Hospi-Effect on Small Business and Local Governments:
tal Review and Planning Council which was subsequently canceled withFor purposes of the Regulatory Flexibility Analysis, small businesses
the decision being made to place renewal of the emergency filing on thewere considered to be nursing facilities with 100 or fewer full-time
agenda of the State Hospital Review and Planning Council of its August 2,equivalents. Based on recent financial and statistical data extracted from
2001 meeting, and by its inclusion on the agenda for the November 15,the RHCF-4 cost reports, 180 nursing facilities were identified as employ-
2001 meeting of the Codes and Regulations Committee of the State Hospi-ing fewer than 100 employees. Adult day health care programs are spon-
tal Review and Planning Council and its inclusion on the agenda of thesored by nursing facilities. The regulations will apply to any adult day
State Hospital Review and Planning Council of its December 6, 2001health care operator that may be considered a small business or that is a
meeting, its inclusion on the agenda for the January 24, 2002 meeting oflocal government. There are seven (7) adult day health care programs
the Codes and Regulations Committee of the State Hospital Review andoperated by local governments.
Planning Council and its inclusion on the agenda of the State HospitalCompliance Requirements:
Review and Planning Council of its February 7, 2002 meeting, its inclusionThe regulations clarify the reporting and recordkeeping requirements
on the agenda of the May 23, 2002 meeting of the Codes and Regulationsto the extent of specifying the information that must be contained in
Committee of the State Hospital Review and Planning Council, its inclu-registrant and program assessment forms, but remove unnecessary yearly
sion on the agenda of the State Hospital Review and Planning Council forreviews, outside committee reviews of program and unnecessary agree-
its June 6, 2002 meeting, its inclusion on the agenda of the State Hospitalments between operators and registrants.
Review and Planning Council for its August 7, 2002 meeting and itsProfessional Services:
inclusion on the agenda of the State Hospital Review and Planning CouncilFor most programs, no additional professional services will be neces-
for its December 5, 2002 meeting, its inclusion on the agenda of thesary to comply with the proposed rule. Some programs may need to
January 23, 2003 meeting of the Codes and Regulations Committee of theemploy one additional full-time equivalent registered professional nurse at
State Hospital Review and Planning Council, its inclusion on the agenda ofan estimated total annual expense of $60,000.
the State Hospital Review and Planning Council for its February 6, 2003Compliance Costs:
meeting, its inclusion on the agenda of the May 22, 2003 meeting of theThere will be no initial capital costs as a result of compliance with this
Codes and Regulations Committee of the State Hospital Review and Plan-rule. Adult day health care providers may incur nominal costs for provid-
ning Council, its inclusion on the agenda of the State Hospital Review anding additional information relative to registrant assessments and coordina-
Planning Council for its June 5, 2003 meeting, its inclusion on the agendation of services.
of the State Hospital Review and Planning Council for its August 7, 2003Minimizing Adverse Impact:
meeting, its inclusion on the agenda of the State Hospital Review andThe Department of Health considered the approaches in section 202-
Planning Council for its December 4, 2003 meeting, its inclusion on theb(1) of the State Administrative Procedure Act and found them inapplica-
agenda of the State Hospital Review and Planning Council for its Februaryble. Exemption of small businesses or local governments from the pro-
5, 2004 meeting.posed rule would not serve the purposes of assuring quality and necessary

services to all program registrants and protecting the program from inap- Rural Area Flexibility Analysis
propriate admission and fiscal abuse. All adult day health care programs

Effect on Rural Areas:must comply with these requirements.
Economic and Technical Feasibility Assessment: Rural areas are defined as counties with a population less than 200,000
The proposed rule would impose no compliance requirements which and, for counties with a population greater than 200,000, includes towns

would raise technological or feasibility issues. with population densities of 150 persons or less per square mile. The
following 44 counties have a population less than 200,000:Small Business and Local Government Input:
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ber 7, 2000 meeting, its inclusion on the agenda for the January 18, 2001Allegany Hamilton Schenectady
meeting of the Codes and Regulations Committee of the State HospitalCattaraugus Herkimer Schoharie Review and Planning Council and its inclusion on the agenda of the StateCayuga Jefferson Schuyler Hospital Review and Planning Council of its February 1, 2001 meeting, its

Chautauqua Lewis Seneca inclusion on the agenda for the May 24, 2001 meeting of the Codes and
Chemung Livingston Steuben Regulations Committee of the State Hospital Review and Planning Coun-
Chenango Madison Sullivan cil and its inclusion on the agenda of the State Hospital Review and

Clinton Montgomery Tioga Planning Council of its June 7, 2001 meeting, its inclusion on the agenda
Columbia Ontario Tompkins for the July 15, 2001 meeting of the Codes and Regulations Committee of
Cortland Orleans Ulster the State Hospital Review and Planning Council which was subsequently
Delaware Oswego Warren canceled with the decision being made to place renewal of the emergency

Essex Otsego Washington filing on the agenda of the State Hospital Review and Planning Council of
Franklin Putnam Wayne its August 2, 2001 meeting, and by its inclusion on the agenda for the
Fulton Rensselaer Wyoming November 15, 2001 meeting of the Codes and Regulations Committee of

Genesee St. Lawrence Yates the State Hospital Review and Planning Council and its inclusion on the
Greene Saratoga agenda of the State Hospital Review and Planning Council of its December

The following 9 counties have certain townships with population den- 6, 2001 meeting, its inclusion on the agenda for the January 24, 2002
sities of 150 persons or less per square mile: meeting of the Codes and Regulations Committee of the State Hospital

Review and Planning Council and its inclusion on the agenda of the State
Albany Erie Oneida Hospital Review and Planning Council of its February 7, 2002 meeting, its
Broome Monroe Onondaga inclusion on the agenda of the May 23, 2002 meeting of the Codes and
Dutchess Niagara Orange Regulations Committee of the State Hospital Review and Planning Coun-

Compliance Requirements: cil, its inclusion on the agenda of the State Hospital Review and Planning
The proposed regulations do not impose any new reporting require- Council for its June 6, 2002 meeting, its inclusion on the agenda of the

ments, forms or other paperwork, although they do specify information State Hospital Review and Planning Council for its August 7, 2002 meet-
that is required for reports and forms to be maintained by providers. The ing and its inclusion on the agenda of the State Hospital Review and
regulations clarify the reporting and recordkeeping requirements to the Planning Council for its December 5, 2002 meeting, its inclusion on the
extent of specifying the information that must be contained in registrant agenda of the January 23, 2003 meeting of the Codes and Regulations
and program assessment forms, but remove unnecessary yearly reviews Committee of the State Hospital Review and Planning Council, its inclu-
and outside committee reviews of program and unnecessary agreements sion on the agenda of the State Hospital Review and Planning Council for
between operators and registrants. its February 6, 2003 meeting, its inclusion on the agenda of the May 22,

Professional Services: 2003 meeting of the Codes and Regulations Committee of the State Hospi-
For most programs, no additional professional services will be neces- tal Review and Planning Council, its inclusion on the agenda of the State

sary to comply with the proposed rule. Some programs may need to Hospital Review and Planning Council for its June 5, 2003 meeting, its
employ one additional full-time equivalent registered professional nurse at inclusion on the agenda of the State Hospital Review and Planning Council
an estimated total annual expense of $60,000. for its August 7, 2003 meeting, its inclusion on the agenda of the State

Compliance Costs: Hospital Review and Planning Council for its December 4, 2003 meeting,
There will be no initial capital costs as a result of compliance with this its inclusion on the agenda of the State Hospital Review and Planning

rule. Adult day health care providers may incur nominal costs for provid- Council for its February 5, 2004 meeting.
ing additional information relative to registrant assessments and coordina- Exemption of adult day health care providers in rural areas from the
tion of services. proposed rule would not serve the purposes of assuring quality and neces-

Minimizing Adverse Impact: sary services to all program registrants and protecting the program from
In general, the regulations attempt to minimize the adverse economic fiscal abuse. An adult day health care program must comply with these

impact on all providers, including those operating in rural areas. The requirements.
Department of Health considered the approaches in section 202-bb(2) of Job Impact Statement
the State Administrative Procedure Act and found them inapplicable. Ex- A Job Impact Statement is not necessary because it is apparent, from the
emption of rural providers from the proposed rule would not serve the nature and purpose of the proposed rule, that it will not have a substantial
purposes of provision of assuring quality and necessary services to all adverse impact on jobs or employment opportunities. These regulations
program registrants and protecting the program from inappropriate admis- establish additional standards for operation of adult day health care pro-
sion and fiscal abuse. All adult day health care programs must comply with grams and are not expected to result in reductions of staff providing
these requirements. necessary care. 

Opportunity for Rural Area Participation: Assessment of Public Comment
Representatives of adult day health care providers and associations, The agency received no public comment since publication of the last

including those that operate in rural areas, were consulted during the assessment of public comment.
development of the proposed rule through direct meetings. In addition, the
Department held numerous meetings with the regulated entities to hear EMERGENCY
their concerns. Those concerns and those heard at the public joint meeting

RULE MAKINGof the Code and Regulations Committee and the Fiscal Policy Committee
of the State Hospital Review and Planning Council were addressed by Expedited HIV Testing of Women and Newbornschanges in these regulations. Rural areas were originally given notice of

I.D. No. HLT-09-04-00001-Ethis proposal by its inclusion in the agenda of the State Hospital Review
Filing No. 204and Planning Council for its February 3, 2000 meeting, and subsequently
Filing date: Feb. 11, 2004in a joint meeting of the Code and Regulations Committee Fiscal Policy
Effective date: Feb. 11, 2004Committee of the State Hospital Review and Planning Council on March

23, 2000, and its inclusion in the agenda of the State Hospital Review and
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Planning Council for its April 6, 2000 meeting, a meeting of the Codes and
cedure Act, NOTICE is hereby given of the following action:Regulations Committee of the State Hospital Review and Planning Coun-
Action taken: Amendment of section 69-1.3 of Title 10 NYCRR.cil on May 18, 2000, and its inclusion in the agenda of the State Hospital
Statutory authority: Public Health Law, sections 576, 2500-a and 2500-fReview and Planning Council for its June 1, 2000 meeting, its inclusion on
Finding of necessity for emergency rule: Preservation of public healththe agenda of the September 21, 2000 meeting of the Codes and Regula-
and general welfare.tions Committee of the State Hospital Review and Planning Council and

by its subsequent inclusion on the agenda for the October 5, 2000 meeting Specific reasons underlying the finding of necessity: Immediate adop-
of the State Hospital Review and Planning Council, its inclusion on the tion of this amendment is necessary to protect the public health and welfare
agenda for the November 16, 2000 meeting of the Codes and Regulations and to prevent harm to infants born in New York State. The New York
Committee of the State Hospital Review and Planning Council and on the State Department of Health is actively engaged in the prevention of
agenda of the State Hospital Review and Planning Council for its Decem- mother-to-child HIV transmission. Recent advances in medical knowledge
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concerning the prevention of perinatal HIV transmission have demon- Purpose: To amend the current comprehensive program in response to
recent advances in medical knowledge and the rapid HIV testing technol-strated that antiretroviral therapy, given to prevent HIV transmission, is
ogy to enhance protection of newborns.most efficacious when given prenatally, during labor, or within the first 12

hours of an infant’s birth. Although approximately 94 percent of women Text of emergency rule: Paragraph (2) of Subdivision (l) of Section 69-
are tested for HIV during prenatal care, the HIV status of six percent is 1.3 of NYCRR is amended to read as follows:
unknown at presentation for delivery. Women at high risk for HIV who (2) if no HIV test result obtained during the current pregnancy is
have received no prenatal care are over-represented within this group. In available for the mother not known to be HIV-infected, arrange an imme-
1999, the Department implemented expedited HIV testing in the labor and diate screening test of the mother with her consent or of her newborn for
delivery setting so that providers can initiate partial antiretroviral regimens HIV antibody with results available as soon as practicable, but in no event
either to the mother in labor or to the infant immediately after birth. The longer than [48 hours] 12 hours after the mother provides consent for
turn-around-time for reporting the result was 48 hours from the drawing of testing or, if she does not consent, 12 hours after the time of the infant’s
blood from the mother (with her consent) or from the newborn (no consent birth.
required). This notice is intended to serve only as a notice of emergency adoption.

This agency intends to adopt this emergency rule as a permanent rule andHeretofore, the program has been limited by the lack of a point-of-care
will publish a notice of proposed rule making in the State Register at somerapid HIV test. In cases of HIV-exposure in a newborn where prenatal and/
future date. The emergency rule will expire May 10, 2004.or intrapartum antiretroviral therapy (ART) were not given, studies have

shown that therapy must be started for the newborn within 12 hours of Text of emergency rule and any required statements and analyses may
birth to be effective in reducing the risk of transmission. The expedited be obtained from: William Johnson, Department of Health, Division of
HIV testing protocols in most New York State birth facilities did not meet Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
this 12-hour timeline for initiating prophylactic newborn ART. In 2001 to Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
2002, over 1400 HIV-infected women gave birth in New York State. Of 4834, e-mail: regsqna@health.state.ny.us
these, one hundred mother/infant pairs were first identified as HIV-in- Regulatory Impact Statement
fected/exposed through expedited HIV testing in the labor, delivery or in Statutory Authority:
the immediate newborn period. In the vast majority of cases (98 of 100), Public Health Law (PHL) section 2500-f requires the commissioner to
the median time from the mother’s admission to the collection of the promulgate regulations to implement a comprehensive program for the
specimen for expedited HIV testing was 2.5 hours. However, even when testing of newborns for HIV and/or the presence of HIV antibodies. The
testing was performed on-site, results were not returned for at least 20 proposed revision to the regulation amends the current comprehensive
hours, and treatment was not initiated in the newborn until 22.5 hours after program in response to recent advances in medical knowledge concerning
birth. Clearly, achieving timelier reporting of expedited HIV test results is the prevention of perinatal HIV transmission and the availability of rapid
hampered by the lack of a point-of-care rapid test. HIV testing technology, with at least one device suitable for “point-of-

care” use.In November 2002, the U.S. Food and Drug Administration approved
Legislative Objectives:the first of a new generation of point-of-care rapid HIV tests. The test is
In the memorandum accompanying the comprehensive newborn test-waived under the Clinical Laboratories Improvement Act (CLIA) and may

ing bill (Chapter 220 of the Laws of 1996), the legislature indicated itsbe performed under the supervision of a licensed physician, nurse practi-
purpose was “to ensure that newborns who are born exposed to HIVtioner or physician assistant, provided the facility performing the test has
receive prompt and immediate care and treatment and counseling that canobtained a CLIA number and is registered with the Clinical Laboratories
enhance, prolong and possibly save their lives”. Transmission of HIV fromEvaluation Program (CLEP).
mother to newborn can be prevented in many cases by the administration

The availability of point-of-care HIV testing offers providers the op- of antiretroviral medications, which are recommended to be given to the
portunity to intervene during this most critical time frame for perinatal mother starting during the second trimester of pregnancy, continued during
HIV transmission: labor and delivery. The purpose of this emergency and labor, and given to the newborn after birth. The proposed amendment to 10
proposed rule making, which amends 10 NYCRR, Subpart 69-1.3(l)(2), is NYCRR, Subpart 69-1.3(2) will ensure that the HIV exposure status is
to ensure that the HIV exposure status is available as soon as possible for available for all newborns whose mothers have not been tested for HIV
all newborns whose mothers have not been tested for HIV during the during the current pregnancy or for whom HIV test results are not available
current pregnancy or for whom HIV test results are not available at deliv- at delivery. By requiring that HIV test results be available as soon as is
ery. By requiring a maximum turn-around-time of twelve hours from the practicable but in no case later than twelve hours from the time of the
time the mother consents to testing or from the time of the infant’s birth to mother’s consent to testing or the time of the infant’s birth, the Department
the receipt of the result of the expedited HIV test, medical providers and intends to ensure that medical providers and patients have the information
patients will have information that is critical for the administration of they need to make decisions about preventive treatment in a timely man-
antiretroviral medication during labor and delivery and to the newborn ner.
immediately after birth. Needs and Benefits:

As a result of the Expedited HIV Testing regulations (effective August Improvements in medical knowledge and major advances in medical
1999) and the consequent increase of prenatal and expedited HIV testing, technology have occurred since the current program for the Expedited HIV
along with the prompt initiation of treatment to HIV-infected mothers, the Testing of Women and Newborns was implemented in August 1999. To
rates of perinatal HIV transmission in New York State have decreased: date, the success of New York State’s efforts to reduce perinatal HIV
from 10.9% in 1997 to 3.9% in 2001. New, rapid, point-of-care HIV transmission to the lowest possible level has resulted in a decrease in the
testing technology can provide test results within 20 to 40 minutes. In most rate of perinatal HIV transmission for all HIV-exposed infants born in New
cases, this technology will allow obstetricians to have preliminary HIV test York from 10.9% in 1997 to 3.9% in 2001. However, transmission is still
results before the mother delivers, when the initiation of antiretroviral occurring in instances where the HIV exposure status of an infant was
therapy can be of significant benefit. In light of the advances in testing identified too late to provide effective intervention. In such infants therapy
technology, the Department is proposing a regulatory change to 10 must begin within 12 hours of birth to be effective in reducing the risk of
NYCRR 69-1.3(l)(2) that would apply in cases where a woman presents transmission. In an addendum to the NYSDOH PCR study, published in
for delivery with no documentation of her HIV status. In these cases, the the New England Journal of Medicine on 4/1/99, it was demonstrated that
amended regulation would require the birth facility to arrange an immedi- when ARV was given to the newborn within 12 hours of birth there was a
ate HIV screening test of the mother with her consent or of her newborn 5.9% rate of HIV transmission. There was no significant benefit if ARV
without consent with results available as soon as possible, but in no event was begun after 12 hours birth as the transmission rate increased to 25%.
longer than 12 hours after the mother provides consent for testing or, if she The ability to have results from expedited HIV testing as soon as possible
does not consent, 12 hours after the time of the infant’s birth. Reducing the in cases where there was no history of prenatal HIV testing, coupled with
turn-around-time for expedited HIV testing allows health care providers to the administration of prophylactic antiretroviral therapy, ideally during
provide antiretroviral therapy in time to reduce the risk of mother-to-child labor but no later than 12 hours of birth, is of vital importance in further
transmission of HIV. reducing perinatal HIV transmission. To reduce perinatal HIV transmis-

sion to the greatest extent possible, facilities are urged not to view the 12-The emergency rule will take effect upon filing with the Secretary of
hour turn-around-time as the goal of testing, but as the outside limit forState.  
offering effective therapeutic interventions to prevent transmission of HIV

Subject: Expedited HIV testing of women and newborns. from the mother to her newborn.
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Costs: in theory, be effective for meeting a 12-hour turn-around-time, the Depart-
ment’s experience with such complex arrangements shows them to usuallyCosts to State and Local Governments:
be an unacceptable alternative for on-site expedited testing.The cost to State Government is minimal and can be covered by

Of the 159 regulated hospitals and birthing centers affected by thisexisting programs and staff. There is no cost to local government except to
amendment, 141 hold laboratory permits that include HIV and/or diagnos-the extent they own and operate maternity hospitals. Any cost to the State
tic immunology testing, the latter of which would be allowed, in responseand local governments will be reduced by the savings to the Medicaid
to the adoption of this amendment, to add HIV testing through a fast-trackprogram by reducing the costs of care as fewer incidences of HIV trans-
mechanism. For any of these 141 facilities that choose to add a new test tomission to newborns occur. Local governments that operate medical facili-
an existing HIV or fast-tracked diagnostic immunology permit, costs forties will incur costs as described in the section on Costs to Regulated
protocol development, staff training, test validation and implementation ofParties noted below.
quality assurance measures are expected to be approximately $1000. ThereCosts to Regulated Parties:
are no additional costs associated with modifying an existing permit to addThe approved rapid test is CLIA-waived due to low complexity and
a category or test. The remaining 18 birth facilities would incur an addi-may be performed either in the centralized laboratory or at the point-of-
tional cost if they seek to provide HIV testing on-site, including an initialcare, subject to appropriate NYSDOH approvals. The Department will
cost of $1000 plus annual fees based on gross annual receipts.work closely with facilities to assist them in meeting the turn-around-time

Facilities offering on-site testing at the point-of-care, i.e., in the laborrequirements of this proposal.
and delivery suite under the auspices of an existing permitted laboratory,The vast majority (141) of the 159 birthing facilities currently hold a
would incur minimal costs for initial training and ongoing competencyclinical laboratory permit in HIV testing or are eligible for fast-track
assessment of non-laboratory testing personnel, i.e., labor and deliveryapproval for a permit in HIV testing. These facilities already have or could
nurses. The cost of conducting initial training for a group of 8 or fewerreadily develop the capability of generating HIV test results on-site within
nurses can be estimated by multiplying the hourly wage of a supervisor-twelve hours without additional costs. This is especially true for facilities
qualified technologist by 8 hours of training (on average approximatelywith around-the-clock centralized laboratory services. Reagent, equip-
$50.00/hour by 8 hours equating to $400.00) in device use, troubleshoot-ment, personnel and overhead costs for testing a single specimen using an
ing, record keeping and quality assurance activities, and adding the cost ofinstrument-based method (i.e., EIA) are approximately $15 for routine
25 test devices ($15 per test by 25=$375). Therefore, the total trainingtesting, but up to ten times that amount for ‘on demand’ (STAT) testing.
costs would be approximately $775. Cost attributable to periodic compe-Birth facilities would incur costs directly related to this proposal whenever
tency assessments of one to two hours could be calculated using the sameexpedited testing needed to be performed in the laboratory outside normal
formula. A materials cost of approximately $10.00 - $15.00 a test would betesting hours, and qualified staff needed to be called in specifically to run
attributable to one single-use device and control materials.one test. Facilities using such an on-call staffing approach to expedited

Costs would be offset by revenue generated from third party billing,newborn HIV testing would incur up to 1.5 times the usual hourly wage for
including Medicaid. Costs of expedited HIV testing in labor, delivery anda medical technologist, which is estimated to be $40 per hour (including
newborn nursery settings will continue to diminish as efforts to increasebenefits) or $50 per hour (including benefits) if the technologist is a
prenatal HIV counseling and testing succeed. Any other provider costssupervisor.
associated with rapid HIV testing in the labor and delivery settings are

The Department will work closely with facilities that do not have medically appropriate and must continue to be considered part of labor and
current capacity to consistently generate results in 12 hours or less, and delivery costs.
assist them in meeting regulatory requirements. Costs of introducing in- Costs to the Department of Health:house HIV testing include costs of reagents, devices and human resources

The Department will use existing staff to review and approve HIVnecessary to validate the test method and write protocols, at an estimated
testing applications, and to conduct on-site surveys of applicant facilities.maximum one-time cost of $1000. Facilities that conduct testing at point of

Local Government Mandates:care, i.e.,  in the labor and delivery department, would also incur minimal
This amendment to the current regulation will not impose any newcosts associated with initial training and ongoing competency assessment

program services, duties or responsibilities upon any county, city, town,of non-laboratory testing personnel, i.e., labor and delivery nursing staff,
village, school district, fire district or any other special district, except foralthough technologists may also travel to patient floors to lend their exper-
those local governments operating hospitals with maternity services.tise in the performance of tests and interpretation of results. The cost of

Paperwork:conducting initial training for a group of 8 or fewer nurses can be estimated
Paperwork related to point-of-care rapid HIV tests does not signifi-by multiplying the hourly wage of a supervisor-qualified technologist by 8

cantly differ from that currently required by expedited testing regulations.hours of training in device use, troubleshooting, record keeping and quality
This paperwork includes the clinician’s written order for testing, notationassurance activities, and adding the cost of 25 test devices. The device
of the completion of pre- and post-test counseling, documentation of thedesignated for point-of-care testing has a list price of $10.00-$15.00 for
acquisition of the test specimen and recording the test result in the medicaleach test kit.
record. Some paperwork will be required of birth facilities that seek anOverall, the Department estimates that the costs of performing tests at
addition to an existing permit, and for those that choose to seek a new HIVthe point-of-care are likely to be less than, or equal to, the costs of
testing permit.expedited HIV tests currently performed in a centralized laboratory. This

Duplication:estimate is based on the fact that rapid HIV tests do not require the
None.purchase or maintenance of expensive laboratory equipment and that the
Alternatives:cost of testing devices (OraQuick , SUDS ) and the salaries of personnel
There are no alternatives to the 12-hour time limit proposed by thisconducting the tests are comparable. The cost of expedited HIV testing

amendment because a longer time period would result in some HIV-done in a reference laboratory (cost at one commercial laboratory is
exposed infants not being detected in time to administer therapy to prevent$75.00/expedited test) may not change, but birth facilities using these
HIV transmission. Because advances in scientific knowledge and medicallaboratories will have to ensure that they will be able to report results
technology allow for rapid HIV testing, the Department determined thatwithin the 12-hour turn-around-time. The cost to the birth facility in time
the proposed revision to the regulation is the best approach to protect thespent to provide pre-test HIV counseling is not expected to differ from the
public health.current cost of expedited HIV testing, which includes reimbursement rates

Federal Standards:of $52 for testing and $44 for counseling ($96.00/expedited test).
There are currently no Federal regulations related to prenatal or new-In light of the advances in testing technology, and the benefits of early

born testing. The Federal government has provided only recommendationsinitiation of antiretroviral therapy to prevent mother-to-child transmission
and guidelines for these activities. The proposed regulatory change isof HIV, many birth facilities will opt to use a rapid HIV test device that
consistent with current federal recommendations.generates results in a half-hour or less. Facilities may perform rapid HIV

Compliance Schedule:testing either in the laboratory itself or at the point-of-care subject to
The Department has already advised regulated parties that this emer-appropriate NYSDOH approval. Laboratories with an HIV testing permit

gency amendment is in place. The Department understands that manymay choose to conduct “stat” testing 24 hours a day, 7 days a week using a
facilities previously initiated activities to implement rapid HIV testing.standard instrument-based (e.g., EIA) testing technology within the 12
The Department understands that facilities have been in compliance sincehour time limit. However, testing using rapid testing devices is encouraged
the first emergency regulation’s November 2003 effective date.to obtain HIV tests results as soon as possible. While procedures such as

immediate transport of specimens by courier to a near-by laboratory, may, Regulatory Flexibility Analysis
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Effect on Small Businesses: The reporting, recordkeeping and other affirmative acts that will im-
pact hospitals in rural areas have already been undertaken to comply withThe proposed rule will impact an estimated three birth hospitals and
the Expedited HIV Testing regulation. Current regulations require mater-four birthing centers that meet the definition of a small business (indepen-
nity hospitals and freestanding birthing centers to ensure that all womendently owned and employs 100 or fewer individuals). No real impact on
who present for delivery with no documentation of HIV status are coun-small businesses is expected, since regulations requiring expedited HIV
seled about expedited HIV testing, and, arrange that an immediate HIVtesting are already in place. No new costs to local governments are antici-
screening test of the mother with her consent or of her newborn withoutpated, except for those operating hospitals with maternity services.
consent is performed. Technological advances mean that rapid HIVCompliance Requirements:
screening tests can now be performed at the point-of-care. Birth facilitiesThe reporting, recordkeeping and other affirmative acts that impact
can choose to use the new technology for rapid HIV testing, or to continuesmall businesses or local governments would not change with this pro-
with the expedited HIV testing program already in place at their facilities.posed amendment. Current regulations require hospitals and birthing cen-
If the new technology is not chosen, the decreased turn-around-time for theters to assess whether mothers who present for delivery have a negative
return of preliminary test results will have to be negotiated with either theHIV test result from the current pregnancy or a positive HIV test result
hospital-based or the commercial laboratories that perform expedited HIVduring or prior to the pregnancy. If no test result is documented, the mother
testing.is offered consented expedited HIV testing. If she declines, an expedited

Professional Services:HIV test is performed on her infant, without consent. Current regulations
Hospitals in rural areas would not need additional professional staff torequire a turn-around-time for preliminary HIV test results of no more than

provide this service for women without known HIV test results.48 hours from the time the specimen is collected. The proposed rule
change would decrease the turn-around-time to within 12 hours after the Costs:
mother’s consent for testing, or if she does not consent, within 12 hours of According to current annualized data, fewer than 50 maternity patients
the infant’s birth. or newborns in any hospital or birthing center operated in rural areas

Professional Services: require expedited HIV testing. This number will continue to diminish as
Impacted small businesses and local governments would need the same efforts to promote prenatal HIV testing succeed. If an average of $52 (the

staff of health care providers (doctors, nurses, nurse practitioners, physi- total per test average cost of ELISA or SUDS testing, exclusive of counsel-
cians assistants), counseling and support staff as they currently employ. No ing) for each expedited HIV test is used to estimate the total cost of
additional staff would be needed. expedited testing (test device, equipment and personnel), the total annual

cost for rapid expedited HIV testing in each rural birth facility will beCompliance Costs:
approximately $2,600, or less, depending on the number of maternityThe percentage of women receiving prenatal counseling and testing is
patients or newborns needing rapid testing.steadily increasing, and the need for expedited HIV testing in the intrapar-

tum period is decreasing. As of December 2002, hospital data indicate that Minimizing Adverse Impact:
approximately 94% of all women giving birth have documentation of their Additional provider costs associated with testing are medically appro-
HIV status before delivery. This rate was 62% in July 1999, one month priate and must be considered part of labor and delivery costs. However,
before expedited testing in delivery settings was implemented. Using these preventing HIV transmission is cost effective because of the high cost of
data, the need for expedited HIV testing has clearly decreased through the treatment for HIV-infected persons. Hospitals and birthing centers will
years, from an estimated 120,000 mothers/infants in 1999 to less than realize savings as a result of this program by not having to employ out-
15,000 in 2002. At $52 per test, the total statewide testing cost in 1999, reach staff to find mothers after discharge since post-test counseling can be
estimated to be $6.24 million per year, has decreased to $780,000 per year. done while the mother is still in the hospital.
This number is expected to continue to decline as more women accept Rural Area Participation:
prenatal HIV testing. The cost for expedited HIV testing using rapid, point- In advance of publication, the proposed amendment to the regulation
of-care testing kits is not expected to exceed the cost of expedited testing was discussed at a two hour meeting held on March 23, 2003 by the
as currently performed and would be considerably less if facilities choose Greater New York Hospital Association with representatives from 31
to take advantage of point-of-care rapid testing. birthing facilities and the Health and Hospitals Corporation attending, and

Economic and Technological Feasibility: on April 30, 2003 at a videoconference hosted by the Hospital Association
The proposed amendment to the regulatory program is economically of New York State and broadcast to birthing facilities statewide.

and technologically feasible since it is not anticipated that additional staff Job Impact Statement
would be required and rapid, point-of-care testing technology is readily A Job Impact Statement is not attached because this amended rule will not
available. have a substantial adverse impact on jobs and employment opportunities as

Minimizing Adverse Impact: apparent from its nature and purpose.
Provider costs associated with rapid, point-of-care expedited HIV test-

ing are medically appropriate and must be considered part of labor and
delivery costs. Current reimbursement rates for expedited HIV testing
subsidize the costs incurred by the delivery facility ($44 for counseling and
$52 for testing), and will continue. Since preventing HIV transmission
saves the high treatment costs for HIV-infected persons, expedited HIV Higher Education Servicestesting in the labor and delivery setting is actually cost effective. Hospitals
and birthing centers also realize savings as a result of this program by not Corporation
having to employ outreach staff to find mothers after discharge since post-
test counseling can be done while the mother is still in the hospital. 

Small Businesses and Local Government Participation:
In advance of publication, the proposed amendment to the regulation EMERGENCY/PROPOSED

was discussed at a two hour meeting held on March 23, 2003 by the RULE MAKING
Greater New York Hospital Association with representatives from 31

NO HEARING(S) SCHEDULEDbirthing facilities and the Health and Hospitals Corporation attending, and
on April 30, 2003 at a videoconference hosted by the Hospital Association

World Trade Center Scholarshipsof New York State and broadcast to birthing facilities statewide.
I.D. No. ESC-09-04-00002-EPRural Area Flexibility Analysis
Filing No. 205Types and Estimated Numbers of Rural Areas:
Filing date: Feb. 12, 2004Forty-four counties meet the definition of a rural area (population less
Effective date: Feb. 12, 2004than 200,000) and an additional 11 counties have towns that are classified

as rural (towns with population densities of 200 persons or less per square
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-mile). The proposed amendment to the current regulation applies to hospi-
cedure Act, NOTICE is hereby given of the following action:tals and birthing facilities in 55 counties. These facilities already follow the
Action taken: Addition of section 2201.2 to Title 8 NYCRR.Expedited HIV Testing regulation; significant program expansion is not

expected. There are no birth facilities in the remaining seven counties. Statutory authority: Education Law, sections 652.2, 653.9, 544.4, 608
Reporting, Recordkeeping and Other Compliance Requirements: and 668-d
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Finding of necessity for emergency rule: Preservation of general wel- The purpose of this rule is to provide guidance to potential recipients
fare. and schools by specifying the “impact area” and defining “severely and

permanently disabled,” the eligibility criteria for this scholarship.Specific reasons underlying the finding of necessity: These regulations
The definition of “impact area” includes the “secure zone” as estab-address a program that was effective July 23, 2002 and retroactive to April

lished by the City of New York around the World Trade Center, the crash1, 2001. These regulations provide necessary classification of program
site in Shanksville, Pennsylvania, and the crash site at the Pentagon. Thiscriteria.
definition also identifies the periods of time during which an injury result-Subject: World Trade Center scholarships.
ing in death or severe and permanent disability must have occurred to

Purpose: To define “severely and permanently disabled,” and “impact satisfy eligibility criteria.
area.” It is necessary to define “severely and permanently disabled” because
Text of emergency/proposed rule: New section 2201.2 is added to Title this terminology is undefined in the statute. This definition also prescribes
8 of the New York Code, Rules and Regulations to read as follows: the means by which severe and permanent disability is established. Severe

Section 2201.2 World Trade Center Memorial Scholarships. and permanent disability is defined as a condition, due to injury or illness
as a result of the 9-11 attacks, that prevents an individual from being(a) Definitions. As used in sections 608 and 668-d of the Education
employed or will result in death. The regulation further clarifies that severeLaw, the following terms shall have the following meanings:
and permanent disability is established upon certification by a doctor of(1) Impact Area:
medicine or osteopathy.(i) the secure zone established by the City of New York comprising

Defining these terms will clarify eligibility for applicants and schools,that area surrounding the World Trade Center which is bordered by
and speed determination of eligibility for an award under this program.Broadway to the East, the Hudson River to the West, Chambers Street to

Costs:the North and Rector Street to the South during the period of time begin-
a. It is anticipated that there will be no costs to regulated parties for thening at 8:45 a.m., Eastern Standard Time, on September 11, 2001 and

implementation of, or continuing compliance with this rule, except forending on May 30, 2002; or
programmatic administration costs.(ii) the crash site of United Airlines flight 93 in Shanksville,

b. It is anticipated that there will be no costs to Local Governments forPennsylvania on September 11, 2001; or
the implementation of, or continuing compliance with, this rule. It is(iii) the crash site of American Airlines flight 77 on the grounds of
anticipated that there will be no costs for the implementation of, or contin-the Pentagon on September 11, 2001.
uing compliance with, this rule, with the exception of programmatic ad-

(2) Severely and Permanently Disabled: An innocent victim is se- ministration costs. As this rule merely implements an existing State finan-
verely and permanently disabled when a doctor of medicine or osteopathy, cial aid program, it does not result in any costs not already mandated by
licensed to practice in a state, has determined that such person is unable to statute.
engage in any occupation for remuneration or profit due to a physical or Between the 2001 and 2003 academic years (June 1, 2001 — May 31,mental impairment. Such physical or mental impairment shall have been 2004) HESC expects to pay approximately $506,564.3 to thirty-two (32)sustained in the Impact Area as a direct result of the September 11, 2001 students based upon the severe and permanent disability of a victim asattack on the United States of America or while engaged in the subsequent defined by this regulation. As of October 7, 2003, HESC has verified therescue and recovery efforts. disability of thirty-six (36) victims using this definition of severe and

(3) Physical or mental impairment. For purposes of this section, permanent disability. Five (5) victims do not meet this definition. Cur-
“physical or mental impairment” is an impairment resulting from anatom- rently, one hundred-two (102) applicants are eligible for this scholarship
ical, physiological or psychological abnormality which is demonstrable by based on the severe and permanent disability of a victim. Twenty-eight
medically acceptable clinical and laboratory diagnostic techniques and (28) of these are not yet of college age. Future costs are dependent on new
which did not exist prior to September 11, 2001 unless said impairment applications received for this award and future SUNY costs of attendance.
was worsened as a direct result of the September 11, 2001 terrorist attacks c. The source of the cost data in (b) above is HESC’s transaction
and now prevents the victim from engaging in any occupation for remuner- records for this program. These records include the number of applications
ation or profit. received based on the severe and permanent disability of a victim, the
This notice is intended  to serve as both a notice of emergency adoption amount of money paid to these applicants and the number of awards
and a notice of proposed rule making. The emergency rule will expire pending payment to these applicants for the spring 2004 academic term.
April 11, 2004. Local government mandates:
Text of rule and any required statements and analyses may be No program, service, duty or responsibility will be imposed by this rule
obtained from: Donna Fesel, Senior Attorney, Office of Counsel, Higher upon any county, city, town, village, school district, fire district or other
Education Services Corporation, 99 Washington Ave., Rm. 1350, Albany, special district.
NY 12255, (518) 474-3219, e-mail: Donna_Fesel@hesc.com Paperwork:

This rule will require potential recipients of WTC Scholarships toData, views or arguments may be submitted to: Same as above.
submit an application as well as supporting documentation to establishPublic comment will be received until: 45 days after publication of this
their eligibility for this program. No additional paperwork will be required.notice.

Duplication:
This action was not under consideration at the time this agency’s No relevant rules or other relevant requirements duplicating, overlap-
regulatory agenda was submitted. ping or conflicting with this rule were identified.
Regulatory Impact Statement Alternatives:

Statutory authority: HESC considered not promulgating any regulations defining impact
Education Law sections 652.2, 653.9 and 655.4 authorize the New area and severe and permanent disability. This alternative is unfeasible

York State Higher Education Services Corporation, through its Board of because it would not provide potential applicants or their schools with the
Trustees, to promulgate regulations to facilitate the administration of stu- definitions they need to evaluate eligibility for this program.
dent financial aid programs. Education Law sections 608 and 668-d au- Federal standards:
thorize the World Trade Center Memorial Scholarships (WTC Scholar- This rule does not exceed any minimum standards of the Federal
ship). Government. Indeed, our definition of “severely and permanently dis-

abled” is based on the Department of Education’s definition of total andLegislative objectives:
permanent disability found in Part 682 of Title 34 of the Code of FederalThe legislature enacted the WTC Scholarship program to provide assis-
Regulations.tance to victims and families of victims of the terrorist attacks of Septem-

Compliance schedule:ber 11, 2001 or the subsequent rescue and recovery efforts (9-11 attacks).
Regulated parties will be able to comply with the regulation immedi-This assistance is in the form of undergraduate awards covering the cost of

ately upon its adoption.attendance at the State University of New York, City University of New
York, or a commensurate amount to attend an eligible college or univer- Regulatory Flexibility Analysis
sity. This regulation serves these objectives by providing detailed defini- This statement is being submitted pursuant to subdivision (3) of section
tions for the statutory terms “severely and permanently disabled” and 202-b of the State Administrative Procedure Act and in support of New
“impact area.” York State Higher Education Services Corporation’s Notice of Emergency

Needs and benefits: Adoption and Proposed Rule Making, seeking to add a new section 2201.2
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to Title 8 of the Official Compilation of Codes, Rules and Regulations of the process of making determinations regarding the fitness to stand trial
the State of New York. and the return to court of the patients involved. It will establish that the

clinical director is responsible for determining whether a patient remainsIt is apparent from the nature and purpose of this rule that it will not
an incapacitated person or is fit to stand trial. It outlines that the clinicalimpose an adverse economic impact on small businesses or local govern-
director may designate certain facility psychiatrists to examine the patientments. This agency finds that this rule will not impose any compliance
and prepare a report and recommendation to the clinical director. While therequirements or adverse economic impact on small businesses or local
clinical director will review and consider these recommendations, he orgovernments because it implements a financial aid program for post secon-
she need not follow them.dary education, funded by New York State and administered by a State

agency. This notice is intended to serve only as a notice of emergency adoption.
Rural Area Flexibility Analysis This agency intends to adopt this emergency rule as a permanent rule and

This statement is being submitted pursuant to subdivision (4) of section will publish a notice of proposed rule making in the State Register at some
202-bb of the State Administrative Procedure Act and in support of New future date. The emergency rule will expire May 16, 2004.
York State Higher Education Services Corporation’s Notice of Emergency Text of emergency rule and any required statements and analyses may
Adoption and Proposed Rule Making, seeking to add a new section 2201.2 be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
to Title 8 of the Official Compilation of Codes, Rules and Regulations of tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
the State of New York. 473-6945, e-mail: dodell@omh.state.ny.us

It is apparent from the nature and purpose of this rule that it will not Regulatory Impact Statement
impose an adverse impact on rural areas. This agency finds that this rule 1. Statutory Authority: §§ 7.09(b), 7.09(c) and Section 31.04(a) of the
will not impose any reporting, record keeping or other compliance require- Mental Hygiene Law grant the Commissioner of the Office of Mental
ments on public or private entities in rural areas because it implements a Health the authority and responsibility to adopt regulations that are neces-
financial aid program for post secondary education, funded by New York sary and proper to implement matters under his jurisdiction, the authority
State and administered by a State agency. to administer the forensic psychiatric program, and the power to adopt
Job Impact Statement regulations for quality control, respectively. Article 730 of the Criminal

This statement is being submitted pursuant to subdivision (4) of section Procedure Law establishes the role of the Commissioner of Mental Health
202-bb of the State Administrative Procedure Act and in support of New in the process of determining the fitness to stand trial.
York State Higher Education Services Corporation’s Notice of Emergency 2. Legislative Objectives: Article 7 and Article 31 of the Mental Hy-
Adoption and Proposed Rule Making, seeking to add a new section 2201.2 giene Law reflect the Commissioner’s authority to establish regulations
to Title 8 of the Official Compilation of Codes, Rules and Regulations of regarding mental health programs. Article 730 of the Criminal Procedure
the State of New York. law reflects the role of the Commissioner of Mental Health in the process

It is apparent from the nature and purpose of this rule that it will not of determining the fitness to stand trial.
impose an adverse impact on rural areas. This agency finds that this rule 3. Needs and Benefits: This amendment will streamline proper decision
will not impose any reporting, record keeping or other compliance require- making regarding changes in custody status of patients who have been
ments on public or private entities in rural areas because it implements a committed to the custody of an Office of Mental Health (OMH) forensic
financial aid program for post secondary education, funded by New York facility by a criminal court after having been found to have a mental illness
State and administered by a State agency. which renders them incapable of understanding the court proceedings

against them or participating in their own defense. OMH has a responsibil-
ity to take steps, in the interest of public safety, to see that these individuals
are kept at the appropriate level of custody and are promptly returned to the
court when their mental status changes. 

Currently Part 540 provides that the clinical director may apply to theOffice of Mental Health court for the return of a patient in the custody of his or her facility where
that patient’s mental status has changed in terms of their capability of
understanding the court proceedings and participating in their own de-
fense. The current regulation involves a review by the hospital forensicEMERGENCY
committee in accordance with requirements of Section 540.09. The hospi-RULE MAKING tal forensic committee reviews, due to difficulty of scheduling and addi-
tional paperwork, often consume a period of several weeks. This addsPatients Committed to the Custody of the Commissioner
unnecessarily to the patient’s length of stay and delays the defendant’s

I.D. No. OMH-09-04-00004-E ability to face a fair and speedy trial. It also results in over crowding as
Filing No. 210 patients who might otherwise return to court await the committee’s action.
Filing date: Feb. 17, 2004 This situation has become critical and immediate action is necessary to
Effective date: Feb. 17, 2004 address it.

This rule will streamline the process of making determinations regard-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
ing the fitness to stand trial and the return to court of the patients involved.cedure Act, NOTICE is hereby given of the following action:
It will establish that the clinical director is responsible for determiningAction taken: Amendment of Part 540 of Title 14 NYCRR.
whether a patient remains an incapacitated person or is fit to stand trial. It

Statutory authority: Mental Hygiene Law, sections 7.09(b), (c) and outlines that the clinical director may designate certain facility psychia-
31.04; Criminal Procedure Law, art. 730 trists to examine the patient and prepare a report and recommendation to
Finding of necessity for emergency rule: Preservation of public safety. the clinical director. While the clinical director will review and consider
Specific reasons underlying the finding of necessity: This rule is neces- these recommendations, he or she need not follow them.
sary to streamline the currently lengthy and involved process of making In summary, this amendment streamlines the process of determining
determinations regarding fitness to stand trial and return to court of pa- fitness to stand trial. It supports sound decision making and it maintains the
tients against whom criminal charges are pending. final decision making authority of the clinical director. This new process
Subject: Patients committed to the custody of the commissioner pursuant will meet all the requirements and expectations of the court orders in-
to Criminal Procedure Law, art. 730. volved. 
Purpose: To establish a faster and more appropriate process for determi- 4. Costs: It is estimated that this amendment could result in a savings of
nation of fitness to stand trial and return to court of a patient against whom at least 2,000 hours of staff time per year at Mid-Hudson Forensic Psychi-
criminal charges are pending. atric Center. It is also estimated that by streamlining this process there will

be a reduction at that facility in patient length of stay, averaging betweenSubstance of emergency rule: Part 540 currently provides that the
14 to 21 days and resulting in a savings to the State of at least $100,000 inclinical director of a State operated forensics facility may apply to the court
associated costs.for the return of a patient in the custody of his or her facility where that

patient’s mental status has changed in terms of their capability of under- There will also be significant savings to local governments. As re-
standing the court proceedings and participating in their own defense. The quired by subdivision (c) of Section 43.03 of the Mental Hygiene Law, the
current regulation involves a review by the hospital forensic committee in costs of care of patients receiving services while being held pursuant to
accordance with requirements of Section 540.9. This rule will streamline order of a criminal court must be paid by the county in which such court is
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located. OMH currently provides services to approximately 350 patients
admitted under Article 730 of the Criminal Procedure Law. Counties are Department of Motor Vehiclescurrently billed at a rate of $301.00 per day of inpatient service. Based on
an estimated 14 to 21 days reduction in length of stay the annual savings to
counties, on a statewide basis, will be between $1,475,000 to $2,212,000.

NOTICE OF ADOPTION5. Local Government Mandates: These regulatory amendments will not
result in any additional imposition of duties or responsibilities upon Junk and Salvage Vehicles
county, city, town, village, school or fire districts. This regulation applies I.D. No. MTV-51-03-00010-A
only to state-operated forensic facilities. Filing No. 211

Filing date: Feb. 17, 20046. Paperwork: This rule should decrease and simplify the paperwork
Effective date: Feb. 25, 2004requirements. 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-7. Duplication: These regulatory amendments do not duplicate existing
cedure Act, NOTICE is hereby given of the following action:State or federal requirements. 
Action taken: Amendment of Part 81 of Title 15 NYCRR.

8. Alternatives: The only alternative to the regulatory amendment Statutory authority: Vehicle and Traffic Law, sections 215(a), 415-
which was considered was inaction. This alternative was rejected. This a(15) and 1224(2)
change is critical and is needed immediately to address census and staffing Subject: Junk and salvage vehicles.
issues, improve treatment for patients, and provide for a safer environment Purpose: To increase the value of abandoned vehicles from $750 to
for patients and staff. $1,250 as mandated by statute.

Text or summary was published in the notice of proposed rule making,9. Federal Standards: The regulatory amendments do not exceed any
I.D. No. MTV-51-03-00010-P, Issue of December 24, 2003.minimum standards of the federal government for the same or similar
Final rule as compared with last published rule: No changes.subject areas.
Text of rule and any required statements and analyses may be
obtained from: Michele Welch, Counsel’s Office, Department of Motor10. Compliance Schedule: These regulatory amendments will be effec-
Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NYtive upon their adoption.
12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us

Regulatory Flexibility Analysis Assessment of Public Comment
The agency received no public comment.A Regulatory Flexibility Analysis for Small Businesses and Local Govern-

ments is not being submitted with this notice because the amended rule PROPOSED RULE MAKING
will not impose any adverse economic impact on small businesses, or local

NO HEARING(S) SCHEDULEDgovernments. There will be significant savings to local governments. As
required by subdivision (c) of Section 43.03 of the Mental Hygiene Law, Enforcement of Motor Vehicle Liability Insurance Law
the costs of care of patients receiving services while being held pursuant to

I.D. No. MTV-09-04-00006-Porder of a criminal court must be paid by the county in which such court is
located. OMH currently provides services to approximately 350 patients PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
admitted under Article 730 of the Criminal Procedure Law. Counties are cedure Act, NOTICE is hereby given of the following proposed rule:
currently billed at a rate of $301.00 per day of inpatient service. Based on Proposed action: This is a consensus rule making to amend Part 35 of
an estimated 14 to 21 days reduction in length of stay the annual savings to Title 15 NYCRR.
counties, on a statewide basis, will be $1,475,000 to $2,212,000. Statutory authority: Vehicle and Traffic Law, sections 215(a) and

318(1)(e)
Rural Area Flexibility Analysis Subject: Enforcement of Motor Vehicle Liability Insurance Law.

Purpose: To clarify exemption from insurance lapse provision.A Rural Area Flexibility Analysis is not being submitted with this
Text of proposed rule: Subdivision (g) of Section 35.11 is amended tonotice because the amended rules will not impose any adverse economic
read as follows:impact on rural areas. This rule will have a positive economic impact on

(g) Acceptable proof of storage in a commercial garage, commercialrural counties.
storage area, or a repair shop registered pursuant to Article 12-A of the

There will be significant savings to rural county governments. As Vehicle and Traffic Law. However, if the registrant submits proof involv-
required by subdivision (c) of Section 43.03 of the Mental Hygiene Law, ing a facility that was not properly registered as a repair shop pursuant to

Article 12-A of the Vehicle and Traffic Law, the motorist must file athe costs of care of patients receiving services while being held pursuant to
complaint with the Department’s Office of Vehicle Safety stating that to theorder of a criminal court must be paid by the county in which such court is
best of his or her knowledge the facility was operating without properlocated. OMH provides services to approximately 350 patients admitted
registration and that he or she was not aware that the facility was notunder Article 730 of the Criminal Procedure Law. Counties are currently
properly registered. If a repair shop is located in another state, proofbilled at a rate of $301.00 per day of inpatient service. Based on an
submitted by a registrant shall be deemed acceptable only upon verifica-estimated 14 to 21 days reduction in length of stay the annual savings to tion by the Department that such repair shop is legally registered or

counties, on a statewide basis, will be between $1,475,000 to $2,212,000. licensed in such other state. 
Text of proposed rule and any required statements and analyses mayRural counties have been especially concerned about these costs since
be obtained from: Michele Welch, Counsel’s Office, Department of Mo-they can have a proportionately larger budget impact and are difficult to
tor Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NYplan for or to address in the local budget process.
12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us

Job Impact Statement Data, views or arguments may be submitted to: Ida L. Traschen, Asso-
ciate Counsel, Department of Motor Vehicles, Empire State Plaza, Swan

A Job Impact Statement is not being submitted with this notice because it St. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, e-mail:
is apparent from the nature and purpose of this rule that it involves mwelc@dmv.state.ny.us
procedural changes to custody determinations regarding patients at state Public comment will be received until: 45 days after publication of this
operated forensic facilities and will not have any adverse impact on jobs notice.
and employment activities. It will have a positive impact on staffing at Consensus Rule Making Determination
Mid-Hudson Forensic Psychiatric Center by reducing the amount of staff Section 318(1) of the Vehicle and Traffic Law provides that DMV
time necessary to conduct reviews and prepare documentation regarding must suspend a motor vehicle registration if there is an insurance lapse
custody determinations under Criminal Procedure Law Article 730. associated with such vehicle. Part 35.11 of the Commissioner’s Regula-
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tions sets forth criteria to exempt a registrant from an insurance lapse System and the information that they provide in accordance with the
suspension. Once such exemption provides that if the vehicle was housed Freedom of Information Law and other applicable state and federal statutes
in a repair shop during the period of the lapse, the suspension will be and regulations.
waived as long as the repair shop was properly registered pursuant to The Regulations generally require every dwelling, house or other
Article 12-A of the VTL. building that uses water to be supplied from the water mains of the Board

This proposed amendment, which clarifies this repair shop exemption, through a separate service. Provision is also made in these Regulations for
is twofold. First, it provides that if the vehicle was housed in an out-of- temporary service to such properties. The Board does not guarantee to any
state repair shop during the lapsed period, the exemption will be triggered user any fixed or constant pressure or continuous supply. The Regulations
as long as DMV can certify that the shop was properly registered or also make provision for applications for water service together with pay-
licensed in accordance with the laws of that state. Second, the amendment ment of fees to obtain a permit for connection to the System. No work or
provides that if the registrant asserts that, unbeknownst to him or her, the improvements to supply water may be performed without obtaining such
repair shop was not properly registered under New York State law, the permits from the Board. The Regulations contain various technical re-
exemption will be triggered if the registrant files a complaint about the quirements for establishment of water service branches upon written appli-
subject facility with DMV’s Office of Vehicle Safety. cation to the Board.

These amendments comport with and further clarify the current repair Except in unique circumstances, all water will be furnished to users of
shop exemption contained in Part 35, and therefore, are consensus in the System through a metered service only. The supply of water through
nature. separate service must be recorded by one meter only. If additional meters
Job Impact Statement are desired, the Regulations make provisions for such additional meters.
A Job Impact Statement is not submitted with this consensus rulemaking The Regulations make extensive provisions for the size and location of
because it will have no impact on job development in the State. This rule meters within dwelling houses and other buildings that are served by the
concerns an exemption from the insurance lapse provisions of section System. Whenever a service is to interconnect in any manner with any
318(1) of the Vehicle and Traffic Law. other supply of water, other than the Board, a separate detail of such

interconnection must be presented and comply with the State Sanitary
Code and the Niagara County Health Department. The Board reserves the
right to enter, at any reasonable time, and with reasonable notice, any
premises where a water meter is installed, to test, examine, repair, remove,
replace or modify such meter. All meters remain the property of the BoardNiagara Falls Water Board and the Board has the obligation to repair, excepted in limited circum-
stances, without cost to the property owner.

The Regulations obligate all users to pay and be liable to pay the Board
for such fees, rates and other charges as the Board may establish from timeEMERGENCY
to time. A schedule of such fees, rates and charges is set forth in SectionRULE MAKING 1950.20. The Service Area is divided into three districts. A schedule of
billing for consumption of water in these districts is set forth in theWater and Wastewater Treatment and Distribution System
Regulations. Charges for consumption of water by significant industrial

I.D. No. NFW-01-04-00008-E users will be billed on a monthly basis. The Regulations provide for
Filing No. 212 procedures to bill and collect unpaid water charges and for discontinuance
Filing date: Feb. 17, 2004 of service upon appropriate notice to all users.
Effective date: Feb. 17, 2004 A tapping application is required for erection, construction, alteration

or maintenance of any building or structure or for any other purposes thatPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
requires a temporary use of water. Provision is made for application forcedure Act, NOTICE is hereby given of the following action:
taps into the water mains and for recovery of real costs of the Board.Action taken: Addition of Parts 1950 and 1960 to Title 21 NYCRR.

No person, other than an employee or authorized contractor of theStatutory authority: Public Authorities Law, section 1230-f
Board, may open, close or interfere in any manner with any water main,Finding of necessity for emergency rule: Preservation of public health,
pipe or related equipment belonging to the Board without the writtenpublic safety and general welfare.
permission of the Board’s Director. Similarly, only persons authorized bySpecific reasons underlying the finding of necessity: The board has
the Board may operate any fire hydrant or attempt to modify a water meter,determined that the emergency adoption of regulations is necessary for the
except the City Fire Department. The Regulations provide several rulespreservation of public health, safety and welfare of the people of Niagara
with respect to the general use of fire hydrants, hydrant flow test andFalls, New York, and the service area of the system, inasmuch as the board
charges for fire protection.must be able to effectively regulate all persons who use the system as of the

The Regulations make cross-reference to the City’s Plumbing Codeacquisition date, which occurred Sept. 25, 2003.
and require that all plumbing work be done by a duly licensed plumber.Subject: Regulation of water and wastewater treatment and distribution
The Regulations specify various types of attachments and materials thatsystem in Niagara Falls.
may be used by plumbers in connection with the System.Purpose: To establish regulations for all person who use the water, waste-

The Board has established a policy to protect the public water supplywater and stormwater facilities located in the City of Niagara Falls and
against actual or potential cross-connections by isolating within premisesnearby service area.
contamination that may occur because of undiscovered or unauthorizedSubstance of emergency rule: The Niagara Falls Water Board has
cross-connection of the premises. The Regulations make extensive provi-adopted regulations in connection with the Board’s acquisition of the
sions to prevent cross-connections and to assure the integrity of protectivewater, wastewater and storm water facilities of the City of Niagara Falls
devices, inspection and testing at least annually. All users of the System(collectively the “System”). The Board acquired the System as of Septem-
are required to prevent cross-connections between the potable water pipingber 25, 2003. 
system and any other piping system within the user’s property. All tests forThe regulations are in two parts. Part 1950 constitutes the Board’s
backflow prevention must be done in conformance with certified backflowWater Regulations and Part 1960 constitutes the Board’s Wastewater
prevention device testers and with the assistance of the Niagara CountyRegulations (collectively the “Regulations”). Both parts establish a com-
Health Department.prehensive set of rules and regulations with respect to the operation,

maintenance and management of the System. The Regulations apply to all The Regulations authorize the Director of the Board to take any and all
persons who use the System and to properties served by the System, actions with respect to property owners or users receiving water service
located within and outside the City of Niagara Falls (the “Service Area”). from the Board whenever any provision in the Regulations are contravened
The Regulations are substantially the same as the City’s ordinances in including, but not limited to, termination of water service, correction of
effect before the Board’s acquisition of the System. violations within a set timeframe, disconnection, modification and/or con-

Board Water Regulations. The Regulations provide for the beneficial struction of appropriate safety devices and structures, and requirement of
use of the Board’s water facilities through the regulation of connection and the payment of a surcharge or fee. The Regulations provide a process for
water use, as well as for the Board’s equitable recovery of the cost of the the resolution of disputes including provision for administrative orders and
System. Provision is made for the confidentiality of persons who use the a hearing to determine all facts, provide a written report to the Board with a
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recommendation, based on evidence presented for a final determination as tities and rates of discharge, payment of surcharges, requirements for
to enforcement action by the Board. surveillance and monitoring of discharges and reporting as well as for

termination of wastewater service. The Regulations make provision forAny person found violating any provision of Part 1950 will be served
administrative orders as well as for dispute resolution including a hearingby the Director with a written notice stating the nature of the violation.
with a final determination by the Board based upon recommendations by aMonetary penalties are set forth in the Regulations, including a penalty in
hearing officer or the Director.the amount of up to $5,000 per day for each violation for significant

Provision is made for penalties that may be imposed on all users whoindustrial users. 
violate the Regulations, permits or orders in an amount not exceedingBoard Wastewater Regulations. The Regulations provide for the maxi-
$10,000 per day per violation.mum possible beneficial public use of the Board’s publicly owned treat-

ment works through regulation of construction, sewer use and wastewater This notice is intended to serve only as a notice of emergency adoption.
discharges and provide criteria for equitable distribution of the cost of the This agency intends to adopt the provisions of this emergency rule as a
Board’s publicly owned treatment works. These Regulations establish permanent rule, having previously published a notice of emergency/pro-
provisions to prevent the introduction of pollutants which would interfere posed rule making, I.D. No. NFW-01-04-00008-EP, Issue of January 7,
with the operation of the Board’s treatment works, pass through the treat- 2004. The emergency rule will expire April 16, 2004.
ment works to waters of the State or otherwise contaminate the Board’s Text of emergency rule and any required statements and analyses may
treatment works’ sludge. These Regulations govern sewer connections, be obtained from: Charles C. Martorana, Niagara Falls Water Board,
control of the quantity and quality of discharges, wastewater pretreatment, 5815 Buffalo Ave., Niagara Falls, NY 14304, (716) 566-1512, e-mail:
criteria for distribution of costs, criteria for the use of the Board’s treatment cmartorana@hiscockbarclay.com
work’s capacity, issuance of significant industrial user and industrial com- Regulatory Impact Statement
mercial user permits. The Regulations establish sewer connection stan- 1. Statutory Authority: New York State Public Authorities Law Sec-
dards and conditions as well as penalties and other procedures in cases of tion 1230-f (7) authorizes the Niagara Falls Water Board (the “Board”), to
violations of the Regulations. make and amend rules and Regulations (the “Regulations”) governing the

All persons who own any occupied building accessible to the Board exercise and enforcement of its powers and the fulfillment of the purposes
treatment works are required at their own expense to connect to the of the Niagara Falls Public Water Authority Act, Title 10-B of the Public
System. No connection may be made to the System except by a plumber Authorities Law (the “Act”).
duly registered and licensed by the City. All persons are required to use 2. Legislative Objectives: The legislature has granted the Board juris-
such materials as are approved by the City and the Board for all connec- diction, control, possession, supervision and use of the water, wastewater
tions to the System. Interceptors and separators are required to be main- and storm water facilities located in the City of Niagara Falls and related
tained in efficient and operating condition. With several exceptions, each service area (collectively referred to as the “System”). Promulgation of
separate building shall be provided with an independent sewer connection these Regulations are in furtherance of such legislative grant and provide
to the System. Every connection requires a permit from the Board upon a the means whereby the Board can deliver services to persons served by the
written application and inspection by the Board. The Board reserves the System, and enables the Board to keep the System in good repair and
right to do any work incident to making connections and the cost of any working order. In addition, promulgation of these Regulations enables the
such work may be charged to the property owner. Board to comply with applicable laws of the United States, and the State of

The disposal of sanitary wastewater and industrial wastewater to other New York (the “State”) and the rules, regulations, permits and orders of
than the Board treatment works is prohibited, except for certain industrial their regulatory agencies.
waste. Industrial waste discharges require a valid SPDES discharge permit. 3. Needs and Benefits: The Board operates, maintains and manages the
The disposal of hauled waste into the System is also prohibited, except System. It provides potable water, and receives and treats discharges of
upon a Board permit. The Regulations make provisions for industrial wastewater for approximately 55,000 persons who reside or work in the
discharges and for significant industrial users as to the quantity and quality City of Niagara Falls and the adjacent areas served by the System. The
of the discharge, and for pretreatment of industrial wastewater. Certain Board’s Regulations establish a comprehensive program to enable the
discharges are expressly prohibited and they are set forth in the Regula- Board to operate, maintain, repair and manage the System to ensure the
tions with incorporation by reference to 40 CFR Part 262 and 40 CFR Part uninterrupted delivery of such water and wastewater services.
403. The Board has established local limits in accordance with the provi- The Board Water Regulations at Part 1950 provide for the beneficial
sions of 40 CFR Part 403. The Regulations require notice of change in use of the Board’s water facilities through the regulation of connections
volume or character of waste, and for measuring, recording and sampling and water use, as well as for the Board’s equitable recovery of the cost of
devices. the System. The Regulations generally require every dwelling, house or

Board personnel are authorized to enter upon all properties served by other building that uses water to be supplied from the water mains of the
the Board for the purpose of inspection of the premises, observation, Board through a separate service. The Board regulates all connections to
measurement, sampling and testing in accordance with the Regulations. the System to ensure that only qualified personnel, typically licensed

Each Significant Industrial User (“SIU”) is required to install either a plumbers or qualified employees of the Board, make such connections. In
suitable control manhole or monitoring station. The Regulations provide addition, no work or improvements to supply water may be performed
for such installations and monitoring. The Regulations provide for deter- without obtaining a permit from the Board.
mination of wastewater characteristics with a sampling program for all Except in unique circumstances, all water is furnished to users of the
SIUs. Each SIU is required to provide protection from slug discharges, and System through a metered service only. The Regulations make provisions
a plan to control slug discharges. for the size and location of the meters within dwelling houses and other

All proposed new industrial users are obligated to apply to the Board buildings that are served by the System. All meters remain the property of
for a discharge permit. The Regulations establish the requirements for such the Board and the Board has the obligation to repair, except in limited
applications, the issuance of permits, and for the modification, duration circumstances, such meters without cost to the property owner. All persons
and termination of permits. who use the System for potable water and for wastewater are charged,

The Board has established categorical pretreatment standards in accor- except in certain circumstances, based upon the metered usage of water.
dance with 40 CFR Parts 405-471. The Regulations make provision for The Board has established a policy to protect the public water supply
reporting and compliance with pretreatment regulations, and authorize against actual and potential contamination that may occur because of
compliance schedules to be established for all industrial users. unauthorized cross-connection of plumbing systems. Also, the Regulations

All users are obligated to pay the Board such fees, rates and other are designed to work in coordination with the Niagara County Health
charges as the Board may establish. The schedule of fees, rates and charges Department and the State Sanitary Code.
for wastewater services is also contained in Section 1950.20 as well as The Board Wastewater Regulations at Part 1960 provide for the maxi-
throughout Part 1960. Board wastewater users are divided into three clas- mum possible beneficial use of the Board’s publicly owned treatment
ses: SIU, Commercial/Small Industrial/Residential and Hauled Waste. The works through the regulation of construction, sewer use and wastewater
Regulations make provision for the billing and collection of fees, rates and discharges, and provide criteria for equitable distribution of the cost of the
charges with respect to each class of user. Board’s publicly owned treatment works. The Regulations establish provi-

The Board Director is given authority to issue permits as well as to sions to prevent the introduction of pollutants which may interfere with the
initiate courses of action with respect to users who violate the Regulations, operation of the Board’s treatment works, pass through the treatment
permits, and as determined by the Director including, rejection of waste, works to waters of the State or otherwise contaminate the Board’s treat-
requirement of pretreatment program, establishment of control over quan- ment works’ sludge. The Regulations also govern sewer connections,
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control of quantity and quality of discharges, wastewater pretreatment, Cost Methodology: The Board has retained the services of Black &
establish criteria for the use of the Board’s treatment works capacity, and Veatch New York LLP as its rate consultant. Periodically, and at least
for the issuance of discharge permits to significant industrial users and annually, Black & Veatch will perform a rate study to ensure that the
industrial commercial users. Board rates, fees and other charges will be sufficient to provide for a

balanced budget in light of anticipated and estimated expenses as refer-The Regulations also regulate industrial discharges and significant
enced above. Black & Veatch is a recognized expert rate consultant whichindustrial users as to the quantity and quality of their discharges and for the
serves several municipalities and other agencies in the State that providepretreatment of industrial wastewater. Certain discharges are expressly
water and wastewater services to the public.prohibited, and are set forth in the Regulations with incorporation by

5. Local Government Mandates: The Regulations will not impose anyreference to federal Regulations established by the United States Environ-
new program, services, duties or responsibilities upon any county, city,mental Protection Agency. In addition, the Board has established local
town, village, school district, fire district or any other special district. Thelimits in accordance with the provisions of 40 C.F.R. Part 403. 
Niagara County Health Department will continue to assist the Board, as itThe Board also has authorization pursuant to the Act Section 1230-g to
has previously assisted the City, with respect to certain certifications forengage in special enforcement powers with respect to its wastewater facili-
back flow prevention and compliance with the County Health Law and theties and to otherwise undertake enforcement activity for persons who
State Sanitary Code.violate the Regulations with administrative and civil penalties.

6. Paperwork: The Regulations continue the existing regulatory pro-4. Costs to Regulated Persons: The Regulations obligate all users of the
gram that was previously employed by the City of Niagara Falls. NoSystem to pay and be liable to pay the Board for such fees, rates and other
additional or new reporting requirements or paperwork requirements arecharges as the Board may establish from time to time. A schedule of such
established for persons regulated by the Board. The Regulations continuefees, rates and charges is set forth in Section 1950.20 and also in several
to employ application forms for water and wastewater discharge permits,provisions of Part 1960. These rates, fees and other charges include a range
tapping application and the like. In addition, CSIRU’s and SIU’s willfrom initial tapping and permit application fees, to consumption charges
continue to provide monitoring reports, and when served with notices offor each calendar quarter, termination fees and other usage fees. Each year,
violations, or administrative orders, such users will be required to providethe Board, with the assistance of Black & Veatch New York, LLP, as rate
additional documentation to correct and otherwise address such violationsconsultant, establishes a budget based on its projected expenses, including,
and orders.among other things, labor, property maintenance, equipment purchases

7. Duplication: The City of Niagara Falls continues to have on itsand maintenance, supplies, capital improvements and debt service. The
records, Water Ordinances and Wastewater Ordinances as part of its Cityschedule that the Board develops is designed to enable the Board to pay for
Code upon which the Board Regulations are modeled. The Regulationsthese expenses as well as to maintain various covenants with its bondhold-
have been established in substantial conformance with such ordinances. Iters. 
is anticipated that the City will, in the coming year, cancel such ordinances.Rates for water usage and wastewater discharges are based on several

8. Alternatives: The Board did not give any consideration to otherfactors and are set forth in Section 1950.20. Rates are established based on
alternative proposals to the Regulations before deciding to promulgatecubic feet of water consumed for each three months (calendar quarter),
them. with a progressive rate so that the rate decreases per 100 cubic feet for

9. Federal Standards: The Regulations do not exceed any minimumincreased consumption. For example, in 2003, consumption of the first
standards of the federal government for the same or similar subject area.20,000 cubic feet was charged at $1.95 per 100 cubic feet, while the next
The wastewater pretreatment Regulations embodied in 40 C.F.R. Part 403succeeding 60,000 cubic feet in the same three month period would be
authorize the Board to establish local limits that may be different thancharged $1.70 per 100 cubic feet, the next succeeding 120,000 cubic feet in
those prescribed generally by these federal regulations. The local limits arethe same three month period would be charged $1.43 per 100 cubic feet
set forth in Part 1960.5.and any usage in excess of 200,000 cubic feet for the same three month

10. Compliance Schedule: The Board has promulgated the Regulationsperiod would be charged $1.19 per 100 cubic feet. The minimum charge
in substantial conformance to the Water and Wastewater Ordinances thatfor water consumed in any premises within the City for any calendar
have been previously in effect by the City of Niagara Falls for all personsquarter, or portion thereof is $25.35. These rates increase for persons and
who are served by the System. The Board has not adopted any significantproperties located outside of the City of Niagara Falls based on the addi-
changes and, therefore, it does not anticipate any additional time necessarytional cost that is incurred in the pumping and maintenance of the System
to require regulated persons to achieve compliance with the Regulations.beyond the City line.
Regulatory Flexibility AnalysisIn addition, sewer rates for Commercial/Small Industrial/Residential

Users (CSIRU) and Significant Industrial Users (SIU) are also determined 1. Effect of Rule: When the Board acquired the System on September
by total metered consumption in each quarter. These rates are set forth in 25, 2003 it established by emergency procedure the Regulations in sub-
Part 1950.20. Sewer rates for the SIU class of users in each quarter are stantial conformance with the Water and Wastewater Ordinances that were
based on measured quantities of actual discharge parameters: flow, sus- previously in effect in the City of Niagara Falls. Accordingly, the Board
pended solids and soluble organic carbon. The Regulations authorize the continued the same regulatory program that was in effect, previously
Board to make determinations as to these parameters and provide for five administered by the City, prior to the Board’s takeover of the System as of
representative 24 hour composite samples taken quarterly, at locations that such acquisition date. No new regulation or requirements were established
are adequate for and accessible to the Board representatives. A separate as part of the Board’s adoption of the Regulations. Based on the disclo-
schedule of charges is established for conventional pollutant parameters sures by the City to the Board as part of the acquisition, the System serves a
and for SIUs with discharges that contain substances of concern as set forth population of approximately 55,000 persons according to the 2000 census.
in Schedule III of Section 1950.20. In addition to its analysis of the budget This includes approximately 19,220 residential, industrial, commercial and
to operate and maintain the System, the Board will also seek to recover its governmental accounts. Water consumption and wastewater discharges
real costs which mean the total direct and indirect costs of labor, material, can be classified pursuant to consumption of water as follows: residential/
equipment and handling, including overhead costs that it incurs in delivery commercial users, 18,894; industrial users, 272; significant industrial
of special services to individual users. users, 26; and non-resident users, 28. Of these accounts, approximately

275 constitute small businesses within the definition of the State Adminis-Costs to the Board, the State and Local Governments: The implementa-
trative Procedure Act (“SAPA”). In addition, the System serves the publiction and continuation of the Regulations should not impose any costs upon
buildings of the City of Niagara Falls and the Niagara Falls School Districtthe State. The Board will continue to work with the City of Niagara Falls
and several public buildings of Niagara County. It also provides waste-and use various employees of the City for, among other things, billing and
water services through mutual service agreements to limited portions ofcollection of the rates, charges and fees. In addition, the Board has reserved
the Town of Niagara.the right to use the office of the corporation counsel to assist in the

enforcement of any Regulations, permits or orders that have been violated 2. Compliance Requirement: No new reporting, recordkeeping or other
by users of the System. The Board has provided for such expenses in its affirmative acts are required by small business or local governments as a
budget and has sought to recover such expenses as part of its rate structure result of the Board’s adoption of the Regulations. The same reporting,
referenced above. The Board will reimburse the City of Niagara Falls for recordkeeping and actions that were previously required of small busi-
the use of any employees and equipment to undertake such activities. Also nesses and local governments prior to the Board’s adoption continue after
the Board will continue employment of approximately 9.4 persons (mea- the Board’s adoption of these Regulations. These requirements have in-
sured in person hours) to administer the Board’s wastewater pretreatment cluded completion of application forms for contractors who need or desire
program. to tap into the System for purposes of construction, repair or rehabilitation
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of water and wastewater pipes and other appurtenances, and applications The Regulations will not have a substantial adverse impact on jobs and
for discharge permits into the wastewater System. Significant industrial employment opportunities. Therefore, a job impact statement is not re-
users and other commercial and industrial users that are subject to the quired.
pretreatment requirements of the Regulations are required to continue to The City of Niagara Falls, prior to the Board’s acquisition of the
produce monitoring reports, and as necessary pursuant to administrative System, has lost a number of its largest water and wastewater customers in
orders, provide specific periodic monitoring reports including laboratory recent years. In 2002, the water System’s three largest customers under-
analyses of their wastewater discharges. went significant changes. DuPont has reduced its demand for water due to

3. Professional Services: No new professional services are required of the elimination of certain industrial processes. Both SGL Carbon and
small businesses or local governments by virtue of the Board’s adoption of Carbon Graphite have shut down, the latter having filed for bankruptcy
the Regulations. Again, as in the ordinances that have been in effect in the protection.
City of Niagara Falls, industrial users and significant industrial users may The population of the City of Niagara Falls has declined in recent
need the assistance of consulting engineers, or experts in water and waste- years. In 1980 the population in the City was 71,384. In 1990 the popula-
water Systems with respect to the repair, replacement and monitoring of tion was 61,840, and in 2000 the population was 55,593 persons according
their facilities and discharges. to the U.S. Bureau of the Census. In addition, the annual average unem-

4. Compliance Costs: No initial or new capital costs will be incurred by ployment rate in the City in 2002 was 11.2% and in the County of Niagara
regulated businesses, industry or local governments to comply with these the unemployment rate was 7.5% pursuant to information available from
Regulations. The Board has adopted the Regulations that have been in the New York State Labor Department.
effect as ordinances in the City of Niagara Falls. It is difficult to estimate Despite the customer and population losses, the City has experienced a
the annual cost for continuing compliance with the Regulations for small recent positive development. In late 2002, the Seneca Indian Nation and
business. The compliance cost may vary depending upon the type and/or the State entered into a compact that provides for the tribe to develop
size of such business and the complexity of its discharges. Moreover, the approximately 55 acres of land in the City’s downtown area. The long-
costs for the Board’s pretreatment program are factored into the sewer term plans call for a gaming casino, hotels, a retail complex, restaurants, an
rates the Board charges all industrial and commercial users and are set entertainment complex and a variety of other attractions. A temporary
forth in Part 1950.20. It is not anticipated that any changes will occur in the casino opened December 31, 2002 and currently has approximately 2,200
compliance cost for local governments as a result of the Board’s Regula- employees and an average of 20,000 daily visitors on the weekends.
tions. The Regulations continue the same compliance requirements that In response to the decline in the industrial sector and the associated
were in effect before the Board acquired the System on September 25, revenue loss, several cost saving measures have been established with
2003. There is no change in the economic and technological feasibility of regard to the System’s facilities, operations and maintenance. One such
compliance required for small businesses and local governments by virtue measure deals with staffing. The water facilities have reduced staff levels
of the Board’s adoption of these Regulations. There is no additional tech- by 24% since 2000. The 2003 budget eliminated 17 additional jobs within
nology required for small businesses. the water and wastewater facilities. A second measure features stringent

5. Economic and Technological Feasibility: budget cost controls that have yielded significant expenditure reductions
There is no change in the economic and technological feasibility of over the last three years. On the revenue side, the Board has assumed from

compliance required for small businesses and local governments by virtue the City nine cellular antenna lease agreements for installation of cell
of the Board’s adoption of these Regulations. There is no additional tech- towers at elevated water storage tanks. This currently generates revenue of
nology required for small businesses. approximately $168,000 per year in an effort to reduce the reliance on

water rates and charges on users.6. Minimizing Adverse Impact: The Regulations provide for the bene-
ficial use of the Board’s water and wastewater facilities for all users of the The Board also intends to conduct a comprehensive rate study for both
System through the regulation of connection, water use and wastewater the water System and the wastewater System. In addition to reviewing the
discharges as well as for the Board’s equitable recovery of costs of the current rate structure and the cost allocations for each customer class, the
operation, maintenance and management of the System. Provision is made study should recognize the steady decline of the industrial user class and
for the confidentiality of persons who use the System and the information propose a rate structure to accommodate the changing customer base. In
that they provide in accordance with the Freedom of Information Law and addition, the Board will continue to actively market its hauled waste
other applicable state and federal statutes and regulations. Generally, the services to expand its services to businesses that may haul wastewater to
Board’s main function is to make sure that the users receive potable water the System. The System has capacity to treat more wastewater than is
and that wastewater discharges are conveyed and treated in a manner that currently discharged by users located in the City of Niagara Falls.
protects and preserves the public health, safety and welfare and minimizes Assessment of Public Comment
the contamination of the waters of the State. The Regulations establish The agency received no public comment.
compliance and reporting requirements only as necessary to comply with
the Safe Drinking Water Act, the Clean Water Act and other federal and
state mandates with respect to water and wastewater. Such mandates do
not provide any particular exemptions or accommodations for small busi-
nesses and local governments.

7. Small Business and Local Government Participation: The Regula- Public Service Commissiontions were adopted by the Board on an emergency basis as authorized by
SAPA. The Board is publishing the Regulations at this time with a request
for comment by the general public and by persons served by the System.
The Board will take into account any comments that it receives in accor- NOTICE OF ADOPTION
dance with the requirements of SAPA. The Board has conducted two
public hearings with respect to its schedule of rates, fees and other charges Minor Rate Increase by Woodhull Municipal Gas Company
upon public notice in accordance with the Public Authorities Law. The

I.D. No. PSC-39-03-00015-ABoard has made the Regulations available for public inspection and com-
Filing date: Feb. 11, 2004ment at the Board’s office and at the Office of the City Clerk of Niagara
Effective date: Feb. 11, 2004Falls. It has published public notices of the availability of the Regulations

for review and comment. In addition, the Board has conducted several
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-public meetings prior to and after its acquisition of the System and has
cedure Act, NOTICE is hereby given of the following action:regularly provided opportunity to the public to comment on any aspects of
Action taken: The commission, on Feb. 11, 2004, adopted an order inthe Board’s activities, including the Regulations.
Case 03-G-1043, approving amendments to Woodhull Municipal GasRural Area Flexibility Analysis
Company’s (Woodhull) schedule for gas service—P.S.C. No. 2.

The System and the Board do not serve any rural areas as defined by
Statutory authority: Public Service Law, section 66(12)Subdivision 7 of Section 481 of the Executive Law. The Board serves the
Subject: Minor rate filing.City of Niagara Falls and select urban areas adjacent to or near the City of

Niagara Falls. Since no rural areas will be affected by the Regulations, a Purpose: To increase gas revenues by $9,620 or 6.2 percent.
rural flexibility analysis is not required. Substance of final rule: The Commission approved Woodhull Municipal
Job Impact Statement Gas Company’s (Woodhull) request to increase annual revenues provided
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that Woodhull files further revisions by February 20, 2004, subject to the be billed 25 cents per page. Please use tracking number found on last line
terms and conditions set forth in the Order. of notice in requests.
Final rule compared with proposed rule: No changes. Assessment of Public Comment

An assessment of public comment is not submitted with this notice becauseText of rule may be obtained from: Central Operations, Public Service
the rule is within the definition contained in section 102(2)(a)(ii) of theCommission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
State Administrative Procedure Act.1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS

employer ID no. or social security no. is required from firms or persons to (03-E-1350SA1)
be billed 25 cents per page. Please use tracking number found on last line
of notice in requests. NOTICE OF ADOPTION
Assessment of Public Comment

Minor Rate Increase by the Village of ArcadeAn assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the I.D. No. PSC-48-03-00015-A
State Administrative Procedure Act. Filing date: Feb. 13, 2004
(03-G-1043SA1) Effective date: Feb. 13, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-NOTICE OF ADOPTION
cedure Act, NOTICE is hereby given of the following action:

Submetering of Electricity by Hudson Park Investors, LLC Action taken: The commission, on Feb. 11, 2004, adopted an order in
Case 03-E-1592, approving modifications to the Village of Arcade’s elec-I.D. No. PSC-40-03-00010-A
tric tariff schedule, P.S.C. No. 1.Filing date: Feb. 12, 2004

Effective date: Feb. 12, 2004 Statutory authority: Public Service Law, section 66(12)
Subject: Minor rate filing.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Purpose: To allow the Village of Arcade to increase annual electriccedure Act, NOTICE is hereby given of the following action:
revenues.Action taken: The commission, on Feb. 11, 2004, adopted an order in
Substance of final rule: The Commission authorized the Village ofCase 03-E-1225, approving Hudson Park Investors, LLC’s request to
Arcade to increase its annual revenues by $298,072 or 5.5% provided thatsubmeter electricity at One Van Der Donck St., and One Pierpoint St.,
the Village of Arcade files further revisions, subject to the terms andYonkers, NY.
conditions set forth in the order.Statutory authority: Public Service Law, sections 65(1) and 66(1), (2),
Final rule compared with proposed rule: No changes.(3), (4), (5), (12) and (14)
Text of rule may be obtained from: Central Operations, Public ServiceSubject: Submetering of electricity.
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-Purpose: To submeter electricity.
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSSubstance of final rule: The Commission authorized Hudson Park Inves- employer ID no. or social security no. is required from firms or persons totors, LLC to submeter electricity at 1 Van Der Donck Street and 1 be billed 25 cents per page. Please use tracking number found on last linePierpointe Street in Yonkers, New York, located in the territory of Consol- of notice in requests.idated Edison Company of New York, Inc.
Assessment of Public CommentFinal rule compared with proposed rule: No changes.
An assessment of public comment is not submitted with this notice becauseText of rule may be obtained from: Central Operations, Public Service the rule is within the definition contained in section 102(2)(a)(ii) of the

Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- State Administrative Procedure Act.
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS (03-E-1592SA1)employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line NOTICE OF ADOPTIONof notice in requests.
Assessment of Public Comment Day Ahead Demand Response Program by Niagara Mohawk
An assessment of public comment is not submitted with this notice because Power Corporation
the rule is within the definition contained in section 102(2)(a)(ii) of the

I.D. No. PSC-50-03-00004-AState Administrative Procedure Act.
Filing date: Feb. 11, 2004(03-E-1225SA1)
Effective date: Feb. 11, 2004

NOTICE OF ADOPTION PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:Submetering of Electricity by JDM Washington Street LLC
Action taken: The commission, on Feb. 11, 2004, adopted an order in

I.D. No. PSC-43-03-00033-A Case 03-E-1669, approving modifications to Niagara Mohawk Power Cor-
Filing date: Feb. 12, 2004 poration’s (Niagara Mohawk) tariff schedule P.S.C. No. 207—Electricity.
Effective date: Feb. 12, 2004 Statutory authority: Public Service Law, section 66(12)
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Subject: Tariff filing.
cedure Act, NOTICE is hereby given of the following action: Purpose: To remove the penalty multiplier from the Day Ahead Demand
Action taken: The commission, on Feb. 11, 2004, adopted an order in Response Program via load curtailment.
Case 03-E-1350, approving JDM Washington Street LLC’s request to Substance of final rule: The Commission authorized Niagara Mohawk
submeter electricity at 90 Washington St., New York, NY. Power Corporation to eliminate the penalty multiplier from its Day Ahead
Statutory authority: Public Service Law, sections 65(1) and 66(1), (2), Demand Response Program Via Load Curtailment-Form L11.
(3), (4), (5), (12) and (14) Final rule compared with proposed rule: No changes.
Subject: Submetering of electricity. Text of rule may be obtained from: Central Operations, Public Service
Purpose: To submeter electricity. Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
Substance of final rule: The Commission authorized JDM Washington 1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
Street LLC to submeter electricity at 90 Washington Street, New York, employer ID no. or social security no. is required from firms or persons to
New York, located in the territory of Consolidated Edison Company of be billed 25 cents per page. Please use tracking number found on last line
New York, Inc. of notice in requests.
Final rule compared with proposed rule: No changes. Assessment of Public Comment

An assessment of public comment is not submitted with this notice becauseText of rule may be obtained from: Central Operations, Public Service
the rule is within the definition contained in section 102(2)(a)(ii) of theCommission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
State Administrative Procedure Act.1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS

employer ID no. or social security no. is required from firms or persons to (03-E-1669SA1)
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NOTICE OF ADOPTION NOTICE OF ADOPTION

Transfer of Ownership Interests by Sithe/Independence Power General Retail Access-Multi Retailer Model by Rochester Gas and
Partners, L.P. Electric Corporation

I.D. No. PSC-50-03-00005-A I.D. No. PSC-51-03-00002-A
Filing date: Feb. 13, 2004 Filing date: Feb. 12, 2004
Effective date: Feb. 13, 2004 Effective date: Feb. 12, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: The commission, on Feb. 11, 2004, adopted an order in Action taken: The commission, on Feb. 11, 2004, adopted an order in
Case 03-E-1675, approving the transfer of ownership interest in Sithe/ Case 02-E-0198 approving amendments to Rochester Gas and Electric
Independence Power Partners, L.P. (Sithe/Independence). Corporation’s (RG&E) electric tariff schedules, P.S.C. Nos. 18 and 19.
Statutory authority: Public Service Law, sections 70 and 83 Statutory authority: Public Service Law, section 66(12)
Subject: Transfer of ownership interests. Subject: Tariff filing.
Purpose: To approve the transfer of ownership interest in Sithe/Indepen-

Purpose: To comply with the commission’s March 7, 2003 order, adopt-dence.
ing recommended decision with modifications.

Substance of final rule: The Commission authorized the transfer of own-
Substance of final rule: The Commission authorized amendments toership interest in Sithe/Independence Power Partners, L.P. from Oswego
Rochester Gas and Electric Corporation’s electric tariffs, to transition fromCogen Company, LLC to Sithe/Independence Equity, LLC.
a single-retailer to a multi-retailer model, subject to the terms and condi-

Final rule compared with proposed rule: No changes. tions set forth in the order.
Text of rule may be obtained from: Central Operations, Public Service Final rule compared with proposed rule: No changes.
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-

Text of rule may be obtained from: Central Operations, Public Service1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-employer ID no. or social security no. is required from firms or persons to
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSbe billed 25 cents per page. Please use tracking number found on last line
employer ID no. or social security no. is required from firms or persons toof notice in requests.
be billed 25 cents per page. Please use tracking number found on last lineAssessment of Public Comment of notice in requests.

An assessment of public comment is not submitted with this notice because
Assessment of Public Commentthe rule is within the definition contained in section 102(2)(a)(ii) of the
An assessment of public comment is not submitted with this notice becauseState Administrative Procedure Act.
the rule is within the definition contained in section 102(2)(a)(ii) of the(03-E-1675SA1)
State Administrative Procedure Act.
(02-E-0198SA5)NOTICE OF ADOPTION

Joint Proposal by Consolidated Edison Company of New York, NOTICE OF ADOPTION
Inc.

Transfer of Ownership Interests by Utilco Group, Inc., et al.I.D. No. PSC-51-03-00001-A
I.D. No. PSC-51-03-00004-AFiling date: Feb. 12, 2004

Effective date: Feb. 12, 2004 Filing date: Feb. 13, 2004
Effective date: Feb. 13, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Action taken: The commission, on Feb. 11, 2004, adopted an order in cedure Act, NOTICE is hereby given of the following action:
Case 00-E-0612, requiring Consolidated Edison Company of New York, Action taken: The commission, on Feb. 11, 2004, adopted an order in
Inc. (Con Edison) to comply with the provisions of the joint proposal. Case 03-E-1694, approving the transfer of ownership interest in Onondaga
Statutory authority: Public Service Law, sections 5(b), (c), 65 and 66 Cogeneration Limited Partnership.
Subject: Joint proposal. Statutory authority: Public Service Law, section 70
Purpose: To adopt the terms of the joint proposal regarding power out- Subject: Transfer of ownership interests.
ages at Con Edison’s Indian Point No. 2 Nuclear Generating Facility.

Purpose: To allow the transfer of ownership interests in Onondaga
Substance of final rule: The Commission adopted the terms of a joint Cogeneration Limited Partnership to Teton Power Funding, LLC.
proposal whereby Consolidated Edison Company of New York, Inc. will

Substance of final rule: The Commission authorized the transfer of own-refund or absorb a total of $135.5 million of replacement power costs
ership interest in Onondaga Cogeneration Limited Partnership from Utilcoassociated with investigated outages at its Indian Point No. 2 Nuclear
Group, Inc., MEP Holdings, Inc., MEP Investments, LLC and UtilCoGenerating Facility, subject to the terms and conditions set forth in the
SaleCo, LLC to Teton Power Funding, LLC.order.
Final rule compared with proposed rule: No changes.Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Central Operations, Public ServiceText of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons toemployer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last linebe billed 25 cents per page. Please use tracking number found on last line
of notice in requests.of notice in requests.
Assessment of Public CommentAssessment of Public Comment
An assessment of public comment is not submitted with this notice becauseAn assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of thethe rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.State Administrative Procedure Act.

(00-E-0612SA1) (03-1694SA1)

41



Rule Making Activities NYS Register/March 3, 2004

Data, views or argument may be submitted to: Jaclyn A. Brilling,NOTICE OF ADOPTION
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530General Retail Access—Multi-Retailer Model by Rochester Gas
Public comment will be received until: five days after the last scheduledand Electric Corporation
public hearing.I.D. No. PSC-51-03-00006-A
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralFiling date: Feb. 12, 2004
Area Flexibility Analysis and Job Impact StatementEffective date: Feb. 12, 2004
Statements and analyses are not submitted with this notice because the

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- proposed rule is within the definition contained in section 102(2)(a)(ii) of
cedure Act, NOTICE is hereby given of the following action: the State Administrative Procedure Act.
Action taken: The commission, on Feb. 11, 2004, adopted an order in (03-E-1568SA1)
Case 02-G-0199, approving amendments to Rochester Gas & Electric
Corporation’s gas schedule, P.S.C. No. 16. PROPOSED RULE MAKING
Statutory authority: Public Service Law, section 66(12) NO HEARING(S) SCHEDULED
Subject: Tariff filing.
Purpose: To comply with the commission’s March 7, 2003 order, adopt- Request for Lightened Regulation by R.E. Ginna Nuclear Power
ing recommended decision with modifications. Plant, LLC
Substance of final rule: The Commission authorized amendments to I.D. No. PSC-09-04-00012-P
Rochester Gas and Electric Corporation’s Gas Schedule, P.S.C. No. 16, to
convert its gas tariff from a single-retailer model to a multi-retailer model, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
subject to the conditions set forth in the order. cedure Act, NOTICE is hereby given of the following proposed rule:
Final rule compared with proposed rule: No changes. Proposed action: The Public Service Commission is considering whether
Text of rule may be obtained from: Central Operations, Public Service to approve or reject, in whole or in part, a petition by R.E. Ginna Nuclear
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- Power Plant, LLC (GNPP) for an order providing for lightened regulation
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS of the owner of a wholesale merchant nuclear generating facility.
employer ID no. or social security no. is required from firms or persons to Statutory authority: Public Service Law, sections 4(1), 10(1), (2), 66(1),
be billed 25 cents per page. Please use tracking number found on last line 69, 70, 119 and 119-b
of notice in requests.

Subject: Request for lightened regulation.
Assessment of Public Comment

Purpose: To consider how the company should be regulated as an electricAn assessment of public comment is not submitted with this notice because
corporation.the rule is within the definition contained in section 102(2)(a)(ii) of the
Substance of proposed rule: By petition filed January 13, 2004, R.E.State Administrative Procedure Act.
Ginna Nuclear Power Plant, LLC (GNPP) sought an order providing for(02-G-0199SA4)
lightened regulation of it as an electric corporation owning a nuclear
generating facility operating in the wholesale electricity market. GNPPPROPOSED RULE MAKING
requests that the Commission regulate it in the same manner as it has otherHEARING(S) SCHEDULED owners of similar nuclear facilities.
Text of proposed rule may be obtained from: Margaret Maguire, PublicMajor Rate Increase by the Village of Rockville Centre
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,I.D. No. PSC-09-04-00011-P (518) 474-3204

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Data, views or arguments may be submitted to: Jaclyn A. Brilling,
cedure Act, NOTICE is hereby given of the following proposed rule: Acting Secretary, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-6530Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, a proposal filed by the Public comment will be received until: 45 days after publication of this
Village of Rockville Centre, NY to make various changes to the rates, notice.
charges, rules and regulations contained in its tariff schedule, P.S.C. No. Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
3—Electricity. The effective date of the filing has been suspended through Area Flexibility Analysis and Job Impact Statement
March 29, 2004. Statements and analyses are not submitted with this notice because the
Statutory authority: Public Service Law, section 66(12) proposed rule is within the definition contained in section 102(2)(a)(ii) of
Subject: Major rate increase. the State Administrative Procedure Act.
Purpose: To revise rates and charges to increase annual electric revenues (04-E-0030SA1)
by about $2.6 million or 14.6 percent.
Public hearing(s) will be held at: 7:00 p.m. on March 24, 2004, at PROPOSED RULE MAKING
Rockville Centre (John A. Anderson) Recreation Center, 111 N. Ocean- NO HEARING(S) SCHEDULED
side Rd., Rockville Centre, NY; 9:00 a.m. on March 25, 2004, at Rockville
Centre Village Hall, 2nd Fl., One College Place, Rockville Centre, NY. Overpayment Refunds by the Village of Spencerport
Accessibility: All public hearings have been scheduled at places reasona-

I.D. No. PSC-09-04-00013-Pbly accessible to persons with a mobility impairment.
Interpreter Service: Interpreter services will be made available to deaf PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
persons, at no charge, upon written request submitted within reasonable cedure Act, NOTICE is hereby given of the following proposed rule:
time prior to the scheduled public hearing. The written request must be Proposed action: The Public Service Commission is considering whether
addressed to the agency representative designated in the paragraph below. to approve or reject, in whole or in part, a petition filed by the Village of
Substance of proposed rule: Village of Rockville Centre, N.Y. (the Spencerport to use a refund related to overcharges by the New York Power
Village) has made a tariff filing to revise its rates and charges to increase Authority for extraordinary capital improvements.
annual electric revenues by about $2.6 million or 14.6%. The effective date Statutory authority: Public Service Law, section 66(12)of the filing is currently suspended through March 29, 2004 in Case 03-E-

Subject: Refund of overpayments for estimated ancillary and hydroelec-1568. Under the proposed revisions, the revenue impact would be spread
tric charges.equally across all service classifications. The Village also requested the
Purpose: To use a refund for extraordinary capital improvements.use of deferred accounting for the rate case expenses. The Commission

may approve, modify or reject the rate filing in whole or part. Substance of proposed rule: The Village of Spencerport is proposing to
Text of proposed rule may be obtained from: Margaret Maguire, Public use proceeds from a refund related to overpayments for estimated ancillary
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223- and hydroelectric charges from the New York Power Authority for ex-
1350, (518) 474-3204 traordinary capital improvements.
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Text of proposed rule may be obtained from: Margaret Maguire, Public Subject: Increased depreciation of track in the calculation of railroad
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, ceilings.
(518) 474-3204 Purpose: To establish standards for railroads to receive increased depre-

ciation in the calculation of their ceilings for local real property taxation.Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State Public hearing(s) will be held at: 1:30 p.m., March 23, 2004 at 16
Plaza, Albany, NY 12223-1350, (518) 474-6530 Sheridan Ave., Albany, NY.
Public comment will be received until: 45 days after publication of this Accessibility: All public hearings have been scheduled at places reasona-
notice. bly accessible to persons with a mobility impairment.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Interpreter Service: Interpreter services will be made available to deaf
Area Flexibility Analysis and Job Impact Statement persons, at no charge, upon written request submitted within reasonable
Statements and analyses are not submitted with this notice because the time prior to the scheduled public hearing. The written request must be
proposed rule is within the definition contained in section 102(2)(a)(ii) of addressed to the agency representative designated in the paragraph below.
the State Administrative Procedure Act. Text of proposed rule: The State Board of Real Property Services hereby
(04-E-0087SA1) amends Part 200 of Title 9 of the Official Compilation of Codes, Rules and

Regulations of the State of New York by adding a new Subpart 200-3 to
PROPOSED RULE MAKING read as follows:

Subpart 200-3 Increased DepreciationNO HEARING(S) SCHEDULED
§ 200-3.1. Classification of track.

Expired Tariff Options by Niagara Mohawk Power Corporation (a) For purposes of determining railroad ceilings pursuant to this Part,
track shall be classified as follows:I.D. No. PSC-09-04-00014-P

(1) “Category I” high speed/high tonnage track shall include all
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- passenger and/or freight main track capable of more than 60 mph and
cedure Act, NOTICE is hereby given of the following proposed rule: related sidetrack.

(2) “Category II” medium speed/high tonnage track shall include allProposed action: The Public Service Commission is considering whether
passenger and/or freight main track capable of at least 40 mph but noto approve or reject, in whole or in part, or modify, a proposal by Niagara
more than 60 mph and related sidetrack and electronic classificationMohawk Power Corporation to make various changes to its rates, charges,
yards.rules and regulations contained in its tariff schedule, P.S.C. No. 207—

(3) “Category III” low speed/medium tonnage track shall includeElectricity, to become effective May 15, 2004.
freight main track capable at least 10 mph but no more than 39 mph andStatutory authority: Public Service Law, section 66(12)
related sidetrack.Subject: Expired tariff options.

(4) “Category IV” low speed/low tonnage track shall include freightPurpose: To remove expired tariff options from Service Classification main track capable of no more than 9 mph, related sidetrack.Nos. 3A and 12 that are no longer effective.
(b) The Office of Real Property Services shall establish procedures for

Substance of proposed rule: Niagara Mohawk Power Corporation pro- the calculation of railroad ceilings for each year’s assessment rolls. These
poses to revise its S.C. No. 3A—Large General Service—Time of Use procedures shall provide for the depreciation of track. This depreciation
Rate and S.C. No. 12—Special Contract Rates to become effective May may be the same for more than one class of track and may be a single
15, 2004. The company proposes to remove expired tariff options from percentage good for all track in a class.
these service classifications that are no longer effective. § 200-3.2 Application for accelerated depreciation.
Text of proposed rule may be obtained from: Margaret Maguire, Public (a) A railroad company requesting increased depreciation for its track
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, must file an application for this depreciation at the same time as the
(518) 474-3204 reports required by subpart 200-2 of this Part. This request shall be on a
Data, views or arguments may be submitted to: Jaclyn A. Brilling, form prepared by the Office of Real Property Services. A copy of this form
Acting Secretary, Public Service Commission, Bldg. 3, Empire State shall be filed with the New York State Department of Transportation
Plaza, Albany, NY 12223-1350, (518) 474-6530 (NYSDOT) at the same time it is filed with the Office of Real Property

Services.Public comment will be received until: 45 days after publication of this
(b) An application for increased depreciation must show planned im-notice.

provements to the railroad company’s system on or after December 31,Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
2002, and implementation of these improvements. Improvements may in-Area Flexibility Analysis and Job Impact Statement
clude:Statements and analyses are not submitted with this notice because the

(1) increased tonnage or tonnage capabilitiesproposed rule is within the definition contained in section 102(2)(a)(ii) of
(2) increased level of passenger servicethe State Administrative Procedure Act.
(3) increased number or frequency of passenger trains(04-E-0156SA1)
(4) improved on-time performance for passenger service
(5) increased average speed for passenger or freight service
(6) safety improvements for the general public or railroad employ-

ees
(7) marketing or other economic development initiatives
(8) increased intermodal operationsOffice of Real Property
(9) coordination with intercity and commuter passenger operations
(10) improved maintenance practices and/or scope of maintenanceServices
(11) implementation of technological innovations
(12) fuel conservation
(13) reduction of adverse environmental impactsPROPOSED RULE MAKING (14) such other improvements as the railroad company shall de-

 HEARING(S) SCHEDULED scribe.
(c) Applications shall be analyzed by the NYSDOT to determine

Calculation of Railroad Ceilings whether a railroad company has prepared a plan for improvements to its
system and whether the railroad has complied with that plan. The NYS-I.D. No. RPS-09-04-00005-P
DOT shall inform ORPS of its determination.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (d) For each railroad company that has submitted an application for
cedure Act, NOTICE is hereby given of the following proposed rule: increased depreciation which the NYSDOT has approved, ORPS shall
Proposed action: Addition of Subpart 200-3 to Title 9 NYCRR. depreciated the company’s tracks as follows:

(1) Category I - Such track shall be depreciated to 25 percent good.Statutory authority: Real Property Tax Law, sections 202(1)(l), 489-
g(8) and 489-ii(9) (2) Category II - Such track shall be depreciated to 25 percent good.
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(3) Category III - Such track shall be depreciated to 15 percent ing documentation, once every ten years. ORPS and NYSDOT will have to
good. process those forms.

7. Duplication: There are no comparable State or Federal requirements.(4) Category IV - Such track shall be depreciated to 10 percent good.
8. Alternatives: Noncompliance with the requirements of sections 489-(e) Nothing in this subpart shall be deemed to require a railroad

g and 489-ii. This proposal implements that section without any additionalcompany to submit with an application for increased depreciation any
requirements.information already submitted to the NYSDOT. Such submitted material

9. Federal Standards: There are no Federal regulations concerning thismay be incorporated by reference in the application.
subject.(f) An application for increased depreciation shall be valid for ten

10. Compliance Schedule: Forms for 2004 will have to be submittedyears. A company may submit a new application prior to the expiration of
sixty days after the proposal becomes effective.an existing application. Once an application has expired, no increased
Regulatory Flexibility Analysisdepreciation shall be granted.

The amendments proposed would not impose any adverse economic§ 200-3.3 Transition provisions.
conditions or any reporting, record-keeping or other compliance require-(a) Applications for increased depreciation for railroad ceilings estab-
ments on small businesses. The proposal does implement the filing re-lished for assessment rolls to be completed in 2004, must be submitted by
quirement, created by chapter 698 of the Laws of 2002, for railroadSeptember 1, 2003, or within 60 days of the effective date of this Subpart,
companies, of whatever size, to file an application for increased deprecia-whichever is later.
tion in 2004 and thereafter.(b) Any railroad ceiling established for an assessment roll finalized in

The rule imposes no additional record-keeping or reporting require-2003 shall reflect increased depreciation calculated in the percentages
ments on local governments. contained in section 200-3.2 (d) of this Subpart.
Rural Area Flexibility AnalysisText of proposed rule and any required statements and analyses may
A rural area flexibility analysis is not required for this rule making becausebe obtained from: James J. O’Keeffe, General Counsel, Office of Real
the amendments would not impose any adverse economic conditions, anyProperty Services, 16 Sheridan Ave., Albany, NY 12210-2714, (518) 474-
reporting, record-keeping or compliance requirements on public or private8821, e-mail: legal@orps.ny.us
entities in rural areas. The proposal codifies the filing requirement, createdData, views or arguments may be submitted to: Same as above. by Chapter 698 of the Laws of 2002, for railroad companies, wherever

Public comment will be received until: 45 days after publication of this located, seeking increased depreciation in 2004 and thereafter.
notice. Job Impact Statement
Regulatory Impact Statement These amendments implement the filing requirements for railroad compa-

1. Statutory Authority: Section 202(1)(l) of the Real Property Tax Law nies seeking increased depreciation in 2004 and thereafter imposed by
(RPTL) authorizes the State Board of Real Property Services to adopt such Chapter 698 of the Laws of 2002, the Rail Infrastructure Investment Act.
rules “as may be necessary for the exercise of its powers and the perform- This Act is intended to improve the State’s economy by providing incen-
ance of its duties.” tives for improved rail service. As part of this effort, the proposal should

Sections 489-g(8) (for intrastate railroads) and 489-ii(9) (for interstate have a positive effect on job opportunities. 
railroads) of the RPTL requires the State Board to adopt rules providing for
increased depreciation of tracks upon application by a railroad operator.

2. Legislative Objectives: This proposal is a component of a program to
stimulate the economy of the State by removing disincentives to invest-
ment in the railroad industry and to place the property tax borne by
railroads on a level with those of competing industries. Department of State

3. Needs and Benefits: Titles 2-A and 2-B of Article 4 of the RPTL
provide a de facto exemption for railroads operating in New York. Each
year the State Board establishes ceilings for transportation property of

EMERGENCYapproximately 20 railroads in each of approximately 385 assessing unit.
Taxes are subsequently extended against the lower of the ceiling or the RULE MAKING
assessment placed on the property by the local assessor.

Filing of Security InterestsOn January 30, 2003, Governor Pataki signed Chapter 698 of the Laws
of 2002, the Rail Infrastructure Investment Act of 2002. This Chapter I.D. No. DOS-52-03-00019-E
mandated certain changes in the calculation of railroad ceilings that will Filing No. 209
lower these ceilings. Among these are increased depreciation for tracks. Filing date: Feb. 13, 2004
This increased depreciation is automatic for 2003 ceilings, but will require Effective date: Feb. 13, 2004
an application for 2004 assessment rolls. RPTL, ’’ 489-g and 489-ii require

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-the State Board to promulgate rules for this increased depreciation. The
cedure Act, NOTICE is hereby given of the following action:proposal adds a new Subpart 200-3 to provide the process for applying for

increased depreciation as well as the standards for granting the deprecia- Action taken: Repeal of Part 143 of Title 19 NYCRR adopted on May 22,
tion. 1964 and Part 144 of Title 19 NYCRR adopted on September 24, 1986;

4. Costs: (a) To State Government: Minimal. ORPS and NYSDOT and addition of new Part 143 to Title 19 NYCRR.
have to review applications pursuant to the new statute. This amendment Statutory authority: Uniform Commercial Code, section 9-526(a); and
implements the requirements of sections 489-g and 489-ii without adding Executive Law, section 96-a
any extraneous costs. Finding of necessity for emergency rule: Preservation of general wel-

(b) To local governments: No costs are imposed by this proposal. It is fare.
estimated that when fully implemented the provisions of Chapter 698 will Specific reasons underlying the finding of necessity: This rule is being
reduce property taxes for railroads by 45%. This proposal implements one adopted on an emergency basis to preserve the general welfare. Article 9 of
component of those reductions. Approximately $70,000,000 in State assis- the Uniform Commercial Code plays an important role in the economy of
tance will be available to local governments over the next ten years to the State of New York. Accordingly, the volume and value of interna-
cushion the impact of the reduced tax revenues. This assistance will hold tional, interstate and intrastate secured transactions filed in the State of
local governments harmless for the first two years and provided aid esti- New York requires that electronic filing be permitted and encouraged, and
mated at one-half of the loss for each of the succeeding eight years. that revised Article 9 of the Uniform Commercial Code be otherwise

(c) To private regulated parties: Minimal. Those railroad companies implemented and continued without interruption. Uniform Commercial
receiving ceilings and seeking the increased depreciation will have to file a Code § 9-526 directs the Secretary of State to adopt rules necessary to
two-page form, with supporting documentation, once every ten years. This carry out the provisions of the revised Article 9. This rule is adopted on an
cost is far exceeded by the benefit of the proposal. emergency basis because, in the Department’s opinion, compliance with

(d) Basis of cost estimates: The nature of the amendment. the requirements of section 202(1) of the State Administrative Procedure
5. Local Government Mandates: None. Act would be contrary to the public interest that will be served by permit-
6. Paperwork: Those railroad companies receiving ceilings and seeking ting and encouraging electronic filing of financing statements and amend-

the increased depreciation will have to file a two page form, with support- ments under the Uniform Commercial Code and by otherwise ensuring
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that the revised Article 9 is effectively administered on a continuing basis, a filer will know what forms to use, as well as how to complete and file
thus avoiding potential disruption and uncertainty relating to the creation, those forms. Having those rules, filers can avoid mistakes which could
filing and perfection of security interests in the State of New York. cause expense, delay or jeopardize the perfection and priority of a filer’s

security interest. By providing rules under which a filing office receivesSubject: Filing of secured interests pursuant to Article 9 of the Uniform
and responds to search requests, a lender or other interested party will beCommercial Code.
better able to prepare a search request and to evaluate the search results.Purpose: To implement the provisions of Article 9 of the Uniform Com-
Having these rules will help a lender to avoid mistakes which could causemercial Code, as revised by Chapter 84 of the Laws of 2001.
expense, delay or jeopardize the perfection or priority of security interests.Substance of emergency rule: Chapter 84 of the Laws of 2001 substan-
The fees are required by revised UCC § 9-525 and, as user fees, will defraytially revised Article 9 (Secured Transactions) of the Uniform Commercial
the cost of administering Revised Article 9.Code (UCC). This emergency rule has been adopted to implement the

4. Costs:provisions of the Revised Article 9. The emergency rule adopts standard
a. Costs to regulated parties:forms and procedures for filing UCC documents with the Department of

State and other filing offices. The rule prescribes procedures for the deliv- Persons who file UCC forms or request UCC information elect to
ery and filing of UCC documents. Specific forms are designated as ap- purchase and use the new approved forms, which are prescribed in § 143-
proved UCC forms. Standard formats are prescribed for names entered on 1.3 of the rules. The cost of a form is not known, but the cost per form is
UCC forms. Procedures for correcting errors are established. Procedures expected to be minimal. In addition, the forms are available free on several
are also established for submitting and responding to search requests. Fees web-sites, including the Department of State’s web site at
are established for all UCC services. www.dos.state.ny.us.

Revisions and additions which were first included in other recent In addition, persons who file UCC forms, request UCC searches, or
emergency adoptions, and which are continued in this emergency adop- request copies of filed UCC documents, will have to pay the fees for the
tion, include (1) the addition of provisions permitting submission of UCC services set forth in Subpart 143-5 of these rules. These fees first became
financing statements and amendments to the Secretary of State’s office by effective (by prior rule) on April 1, 2003, and are higher than the fees that
XML transmission, and by such other electronic delivery methods as the were in effect prior to that date. However, the rules now permit filing of
Department of State may hereafter make available, and (2) an increase in electronic UCC financing statements and amendments at a cost ($20) that
the fees for services under Revised Article 9 of the UCC and Article 10-A is half the new cost of filing paper-based documents ($40). This fee
of the Lien Law, effective April 1, 2003, (3) the addition or revision of structure should encourage use of electronic filing. Further, the Depart-
several official forms, (4) the addition of a provision permitting submis- ment of State has developed and implemented a new computer system that
sion of UCC documents by facsimile transmission, (5) the addition of a permits interested parties to conduct UCC searches at no cost via the
provision permitting payment of certain fees by approved credit card or by internet. The new computer system also permits interested parties to print
prepaid account, and (6) the revision of the search logic rules (the revised their own copies of documents returned by the internet search; again, there
search logic rules reflect the searching capabilities of the new computer is no charge for such copies. It is anticipated that many parties will rely, in
system recently implemented at the Department of State; this new com- whole or in part, on the free internet searches, and it is further anticipated
puter system enables off-site searching of UCC records by the public via that for some filers, the total cost of a transaction under the new fee
the internet). structure will be lower under than the total cost of a similar transaction
This notice is intended to serve only as a notice of emergency adoption. under former Article 9.
This agency intends to adopt the provisions of this emergency rule as a b. Costs to the Department of State:
permanent rule, having previously published a notice of emergency/pro- The Department of State will not incur any significant new costs for
posed rule making, I.D. No. DOS-52-03-00019-EP, Issue of December 31, implementing or continuing administration of these rules. The costs of
2003. The emergency rule will expire April 12, 2004. administering UCC Article 9 are largely attributed to the statute and not
Text of emergency rule and any required statements and analyses may significantly to the implementing rules.
be obtained from: Joseph Ball, Department of State, 41 State St., Albany, The search logic provisions contained in these rules reflect the search
NY 12231, (518) 473-2278, e-mail: jball@dos.state.ny.us capabilities of the new computer system recently installed at the Depart-
Regulatory Impact Statement ment of State. This new system permits off-site searching of UCC records

1. Statutory authority: by the public via the internet. It is anticipated that the availability of free
Chapter 84 of the Laws of 2001 substantially revised Article 9 (Secured internet UCC searches will reduce the demand for searches prepared by the

Transactions) of the Uniform Commercial Code (UCC). Section 9-526 of Department of State. The Department of State should realize a reduction in
Revised Article 9 provides that the Secretary of State shall adopt rules to the costs associated with performing UCC searches. Revenue derived by
implement Revised Article 9. Subparts 143-1, 143-2, 143-3, and 143-4 the Department of State from fees for performing searches will also be
consist of implementing rules relating to general instructions, promulga- reduced.
tion of approved UCC forms, rules for delivery of UCC forms to filing c. Costs to other State agencies:
offices, rules for the filing and indexing of UCC forms, rules for submis- These rules do not impose any costs on other State agencies. (Notesion of electronic UCC forms, and rules governing search requests. however, that with respect to those State agencies that might file UCC

Section 9-525 of Revised Article 9 provides that fees shall be deter- documents or request UCC information, to the extent that any such State
mined in accordance with Executive Law § 96-a. Executive Law § 96-a agency may be required to pay the generally applicable fees for such UCC
provides that the Secretary of State shall determine the fees for services services, such State agency will be required to pay the new fees specified
provided by filing offices pursuant to the provisions of the UCC and Lien in Subpart 143-5.)
Law Article 10-A. Executive Law § 96-a further provides that such fees

d. Cost to local governments:shall be subject to the approval of the Division of Budget. Subpart 143-5
Under Revised Article 9 of the UCC, the Secretary of State’s office issets forth fees that have been approved by the Division of Budget.

the central filing office and the New York City Register’s offices in New2. Legislative objectives:
York County, Bronx County, Kings County and Queens County, and theUCC Article 9, as revised by Chapter 84 of the Laws of 2001, is based,
County Clerk’s offices in the other 58 counties, are local-filing offices.in substantial part, on the revised Article 9 proposed and recommended by
Revised Article 9 imposes certain duties on all filing offices, including thethe American Law Institute and the National Conference of Commission-
County Clerks’ offices and the New York City Register’s offices, withers on Uniform State Laws. Similar legislation has been enacted across the
regard to UCC filings and requests for UCC information. The Countynation by other states. The intent of the Legislature in adopting Chapter 84
Clerks and the New York City Register should not incur any significantof the Laws of 2001 was to ensure that New York’s UCC Article 9 is
new costs for implementing or continuing administration of these rules.substantially similar to Article 9 in other states. These rules accord with the
The costs of administering UCC Article 9 are largely attributed to theLegislature’s intent by providing and implementing rules by which filers
statute and not significantly to the implementing rules.prepare and file UCC forms, rules by which filing offices file and index

5. Local government mandates:UCC forms, rules by which the Secretary of State receives and responds to
UCC search requests, and rules establishing the fees for filing and search Under the former UCC Article 9, the New York City Register’s offices
services. in New York County, Bronx County, Kings County and Queens County,

3. Needs and benefits: and the County Clerk’s offices in the other 58 counties were designated as
These rules are necessary to implement UCC Article 9, as revised by local-filing offices and, thus, were responsible for filing and indexing UCC

Chapter 84 of the Laws of 2001. By providing rules for filing and indexing, forms and for responding to information requests. Those duties remain
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substantially the same under Revised Article 9 and these rules do not distance from Albany wish to file quickly. These advantages will be
impose any substantial new duties. available to all businesses, including small businesses.

6. Paperwork: The fee applicable to electronic filings under these rules, coupled with
The rules designate approved UCC forms, which are national forms the ability to perform free searches via the internet, and to print free copies

that will be used in other states. Those forms are described in § 143-1.3 of of the documents found by such internet searches, may result in the overall
the rules. The newly revised forms are, in many respects, similar to the old cost of a UCC transaction being lower under the new rules than it was
forms. Completion of the new forms should not impose any new burdens under the rules implementing former Article 9. For example, under former
on any person who files a form or requests information on a new form. Article 9, a filer may have ordered at least one official UCC search prior to

A person performing an off-site search of UCC records via the internet closing (fee: $7.00 per search), ordered copies of filed documents revealed
will be able simply to type the required information in spaces provided on by that search (fee: $1.50 per page), filed a paper UCC document (fee: $7
the web page. Internet searching will not involve completion and submis- for a one-page filing or $12 for a multiple-page filing), ordered a post-
sion of the usual Information Request form. closing official search (fee: $7.00), and ordered a copy of the filed UCC

document (fee: $1.50 per page). The total fees charged by the Department7. Duplication:
of State for such a transaction would be at least $21.00 plus the cost of anyThe rules do not duplicate, overlap or conflict with any other relevant
copies (at $1.50 per page). Under the fee structure that became effective onrules or legal requirements of state or federal governments.
April 1, 2003 (which fee schedule is continued by this rule), a filer who8. Alternatives:
takes advantage of the electronic filing option may opt to perform his orRevised Article 9 requires the Department of State to promulgate
her own internet search prior to closing (fee: $0), print copies of documentsimplementing regulations and, in doing so, to consider the corresponding
revealed by that search (fee: $0), file electronically (fee: $20.00), performregulations adopted by other states. Some other states that have adopted
an internet search following the closing (fee: $0), and print a copy of theRA9 regulations have adopted versions of the “model rule” promulgated
filed (fee: $0). The total fee charged by the Department of State for such aby the International Association of Commercial Administrators (the
transaction would be $20.00. These potential cost savings should be avail-“IACA Model Rule”). A copy of the IACA Model Rules can be found at
able to all businesses, including small businesses, involved in UCC trans-following page on the IACA web site: http://www.iaca.org/sts/
actions.modrulfu.doc.

The New York City Register’s offices in New York County, BronxIn preparing this rule, the Department of State considered the IACA
County, Kings County and Queens County, and the County Clerks’ officesModel Rule. Certain portions of this rule reflect concepts covered by the
in the other 58 Counties, must file and index UCC forms in accordanceIACA Model Rule and use language that is substantially similar to that
with Subparts 143-1 and 143-2, and accept the fees prescribed in Subpartfound in the IACA Model Rule. Other portions of this rule reflect concepts
143-5 of these rules.covered by the IACA Model Rule but use language that has been revised in

a manner believed to be better suited to use in this State. In other portions 3. Professional services:
of this rule (e.g., the fee provisions), the language used is substantially Small businesses will not require any professional services to complete
similar to the language used in the rules previously adopted under Former or file the approved UCC forms.
Article 9, in order to provide for as much continuity in interpretation as 4. Compliance costs:
possible. This rule does not address certain matters covered by the IACA Under the former UCC Article 9, large and small businesses completedModel Rule (e.g., specifying the precise hours of operation of the UCC and filed UCC forms with the Department of State and with the Countyfiling office), because the Department of State believes such matters are Clerks and the New York City Register’s offices. Under Revised Article 9,not appropriate for a rule of this type. businesses will follow a similar procedure using similar forms. Accord-9. Federal standards: ingly, with the exception of the higher filing fees specified in these rules,

There are no federal standards relating to State and local filings pursu- the Department of State does not anticipate that these rules will impose any
ant to the UCC. new costs on businesses. In addition, the costs associated with compliance

10. Compliance schedule: with the revised Article 9 and these rules are attributable to the statutory
This rule can be complied with immediately. The new forms and the mandates rather than attributable to these implementing rules.

substance of the revised Article 9 have been discussed nationally and state- County Clerks and the New York City Register’s offices were filingwide for several years. Revised Article 9 has been effective in this State offices under the former Article 9 and their duties under Revised Article 9and in most other states since July 1, 2001. Lenders and other persons who are not significantly different. Accordingly, the Department of State doesdo significant UCC business are prepared to comply immediately. not anticipate these rules will impose any new costs on the counties.
Regulatory Flexibility Analysis 5. Economic and technological feasibility:

1. Effect of rule:
The procedures and forms prescribed by UCC Revised Article 9 andThe rules affect any business or person who files a UCC form with, or

these rules are substantially similar to the procedures and forms prescribedrequests information from, the Department of State or any of the local-
by the former UCC Article 9 and the former rules. Compliance with thefiling offices. Some of the businesses affected will be small businesses.
former rules was economically and technologically feasible for smallHowever, the Department of State is unable to determine how many small
businesses. Accordingly, the Department of State believes that it will bebusinesses might be affected.
economically and technologically feasible for small businesses to complyThe rules will have some affect on the New York City Register’s with these rules.offices in New York County, Bronx County, Kings County and Queens

These rules permit, but do not mandate, filing by XML transmission.County, and on the County Clerks’ offices in the other 58 Counties, all of
The Department of State anticipates that bulk filers and service companieswhich are designated by UCC Revised Article 9 as local-filing offices.
will be able to develop the technologies necessary to file via XML trans-2. Compliance requirements:
mission, and that filing via XML transmission will be economically andSmall businesses, like all other businesses, must use the approved UCC
technologically feasible for bulk filers and for service companies and theirforms when filing UCC related documents. The approved forms are desig-
customers. Again, filers who opt not to file via XML transmission will stillnated in § 143-1.3 of the rules. In addition, small businesses, like all other
be able to file paper-based UCC documents.businesses, must pay the fees for services prescribed in Subpart 143-5 of

The new computer system recently installed at the Department of Statethese rules.
permits off-site searching of UCC records by the public via the internet.The fees set forth in Subpart 143-5 first became effective (pursuant to a
Small businesses with internet access can use this feature without cost. Theprior rule) on April 1, 2003, and are higher than those applicable prior to
Department of State will continue to perform searches for those whothat date. However, the search logic rules contained in this rule reflects the
request such service. Therefore, small businesses without internet accesssearching capabilities of the new computer system recently installed at the
will continue to be able to obtain UCC searches in the same manner suchDepartment of State. This new computer system permits off-site searching
searches are now obtained. The Department of State will continue toof UCC records by the public via the internet. The Department of State
charge the applicable fee for performing such searches. This fee wascharges no fee for such internet searches. The public is permitted to print
increased from $7 to $25 on April 1, 2003; this rule continues this fee atcopies of UCC documents retrieved by the internet search system; again,
$25.the Department of State charges no fee for such copies. Further, this rule

6. Minimizing adverse impact:permit UCC documents to be transmitted to the Department of State’s
office by facsimile transmission and by XML transmission. These delivery Revised Article 9 of the UCC, like its predecessor, is intended to
methods should simplify filing, particularly where parties located some provide uniform rules and procedures for the creation, perfection, amend-
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ment and termination of security interests. Accordingly, these rules do not expected to be minimal. In addition, the forms are available free on several
make special provisions for small businesses. web-sites, including the Department of State’s web site at

www.dos.state.ny.us. The fees are set forth in Subpart 143-5 of this rule.The County Clerks and the New York City Register’s offices served as
These fees are uniformly applied to all filers, so there should be nolocal-filing offices under the former UCC Article 9 and the former rules.
variation in such costs for different types of public and private entities inAccordingly, their designation as filing local-offices under Revised Article
rural areas.9 and their compliance with these rules implementing Revised Article 9

should impose no adverse economic impact. 4. Minimizing adverse impact:
7. Small business and local government participation: The Department of State is not aware of any information suggesting

that these rules may impose any adverse impact on rural areas. Fees forThe Department of State previously solicited comments from County
services rendered under Revised Article 9 of the UCC and Article 10-A ofClerks. Representatives of the New York State Association of Counties
the Lien Law are maintained at the amounts which first became effectivereacted positively to the new fee schedule which first became effective
(by prior rule) on April 1, 2003. The fees apply uniformly throughout the(pursuant to prior rule) on April 1, 2003, and which is continued in this
State (subject to the provisions, similar to those found in prior rulesrule. Based on input from representatives of the New York State Associa-
implementing UCC Article 9, for additional filing fees to be charged bytion of Counties, the extra 50 cent fee applicable to certain UCC records
filing offices in New York City and Nassau County). Further, internetindexed against real estate (which had been included in regulations imple-
searching of the department of State’s UCC records is now available, andmenting Former Article 9 and in earlier versions of regulations implement-
these rules permit submission of documents by electronic means (XMLing Revised Article 9) was eliminated, and the extra block and lot fees
transmission) and by facsimile. These innovations permit easier searchingapplicable to filings in the counties in New York City and in Nassau
and filing by all, particularly by those located in areas more distant fromCounty were continued.
Albany.Before it implemented the internet search system and the electronic

filing systems that are now available, the Department of State solicited 5. Rural area participation:
participation by service companies and other high-volume filers in inten- The Department of State previously solicited comments from County
sive stress-testing of the systems. Before it implemented the fee schedule Clerks. Representatives of the New York State Association of Counties
which first became effective (pursuant to a prior rule) on April 1, 2003, and reacted positively to the new fee schedule which first became effective
which is continued by this rule, the Department of State sent approxi- (pursuant to prior rule) on April 1, 2003, and which is continued in this
mately 10,000 notices to recent UCC filers, service companies, and other rule. Based on input from representatives of the New York State Associa-
potentially affected parties. The Department of State has received numer- tion of Counties, the extra 50 cent fee applicable to certain UCC records
ous telephone calls, e-mails and letters from the business community. For indexed against real estate (which had been included in regulations imple-
the most part, comments regarding the internet search system, the elec- menting Former Article 9 and in earlier versions of regulations implement-
tronic XML filing system and fax filing system have been very positive; ing Revised Article 9) was eliminated, and the extra block and lot fees
comments regarding the recently introduced systems that permit payment applicable to filings in the counties in New York City and in Nassau
of certain fees by credit card and drawdown account have been positive County were continued.
(some complaints regarding the new payment options have been received; Before it implemented the internet search system and the electronic
most such complaints involve the inability to use a particular payment filing systems that are now available, the Department of State solicited
option to pay for a particular service, such as the inability to use a participation by service companies and other high-volume filers in inten-
drawdown account to pay for filings submitted by the recently introduced sive stress-testing of the systems. Before it implemented the fee schedule
UCC e-file system); and comments regarding the new fee schedule have which first became effective (pursuant to a prior rule) on April 1, 2003, and
been negative. Most of the negative comments regarding the fee schedule which is continued by this rule, the Department of State sent approxi-
were received within the first few weeks after its adoption on April 1, mately 10,000 notices to recent UCC filers, service companies, and other
2003; the number and the frequency of negative comments have since potentially affected parties. The Department of State has received numer-
tapered off considerably. The Department of State believes that negative ous telephone calls, e-mails and letters from the business community. For
comments regarding the new fee schedule will continue to taper off as the most part, comments regarding the internet search system, the elec-
more and more UCC filers become aware of the free internet searching, tronic XML filing system and fax filing system have been very positive;
free internet copying, fax filing capability, new payment options, and comments regarding the recently introduced systems that permit payment
electronic filing options that are now available. of certain fees by credit card and drawdown account have been positive

Further, the Department of State will continue to review its new UCC (some complaints regarding the new payment options have been received;
e-file system to determine if it can be modified in a manner that will permit most such complaints involve the inability to use a particular payment
the use of drawdown accounts to pay the processing fees applicable to option to pay for a particular service, such as the inability to use a
documents submitted by that system. drawdown account to pay for filings submitted by the recently introduced

UCC e-file system); and comments regarding the new fee schedule haveRural Area Flexibility Analysis
been negative. Most of the negative comments regarding the fee schedule1. Types and estimated numbers of rural areas:
were received within the first few weeks after its adoption on April 1,Revised Article 9 applies uniformly throughout the State. Similarly,
2003; the number and the frequency of negative comments have sincethese rules will apply uniformly throughout the State, including rural areas
tapered off considerably. The Department of State believes that negativeof the State. (Note that these rules include provisions for additional filing
comments regarding the new fee schedule will continue to taper off asfees to be charged by filing offices in New York City and Nassau County;
more and more UCC filers become aware of the free internet searching,such provisions are similar to those found in prior rules implementing
free internet copying, fax filing capability, new payment options, andUCC Article 9).
electronic filing options that are now available.2. Reporting, recordkeeping and other compliance requirements:

Further, the Department of State will continue to review its new UCCThese rules do not impose any reporting or record keeping require-
e-file system to determine if it can be modified in a manner that will permitments. The paper work requirements are described in paragraph 6 of the
the use of drawdown accounts to pay the processing fees applicable toregulatory impact statement.
documents submitted by that system. 3. Costs:
Job Impact StatementThe Department of State does not anticipate that persons who file UCC

This rule will not have any substantial impact on jobs or employmentforms or request UCC information under this rule will be required to incur
opportunities. The procedures for filing, indexing and requesting informa-any significant initial capital cost. Persons who wish to file UCC docu-
tion under Revised Article 9 of the Uniform Commercial Code (UCC) andments electronically, or to perform UCC searches via the internet, will
this rule are similar to the procedures under the former Article 9 and theneed appropriate computer equipment and software and internet access;
former implementing rules. Accordingly, UCC Revised Article 9 and thishowever, this rule does not require electronic filing, and a person who does
rule should have not have a substantial impact on jobs or employmentnot wish to perform a UCC search via the internet will still be permitted to
opportunities.order a search from the filing office.

A person filing a UCC document or requesting UCC information under The search logic provisions contained in this rule reflect the new
this rule will be required to fill in an approved form and pay the applicable searching capabilities of the new computer system recently installed at the
fee; the annual cost to any such person will depend on the number of filings Department of State. This new computer system permits off-site searching
and information requests such person makes each year. The approved of UCC records by the public via the internet. The Department of State
forms are prescribed in § 143-1.3 of this rule. The cost of a form is anticipates that private businesses, including small businesses, will offer
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UCC searching services to lenders and others with a need for such services. Substance of rule: The proposed rule would amend the cigarette tax
This should create some new private sector jobs and employment opportu- regulations, the tobacco products tax regulations, the motor fuel and diesel
nities. motor fuel tax regulations, the petroleum business tax regulations, and the

sales and use tax regulations to implement the collection of excise taxesAssessment of Public Comment
and sales and compensating use taxes on retail sales made to non-IndiansThe Department of State has received no comments since the Notice of
on New York State Indian reservations, pursuant to L. 2003, chs. 62 (partEmergency Adoption and Proposed Rule Making was filed on December
T3) and 63 (part Z).15, 2003. However, the Department of State has received comments re-

garding prior emergency adoptions of prior versions of this rule, as sum- Changes to rule: At this time, no changes have been made to the rule as
marized below: originally proposed.

The Department of State previously solicited comments from County Expiration date: September 23, 2004.
Clerks. Representatives of the New York State Association of Counties Text of proposed rule and changes, if any, may be obtained from:
reacted positively to the new fee schedule which first became effective Diane M. Ohanian, Tax Regulations Specialist 4, Department of Taxation
(pursuant to prior rule) on April 1, 2003, and which is continued in this and Finance, Bldg. 9, State Campus, Albany, NY 12227, (518) 457-2254
rule. Based on input from representatives of the New York State Associa- Data, views or arguments may be submitted to: Marilyn Kaltenborn,
tion of Counties, the extra 50 cent fee applicable to certain UCC records Director, Taxpayer Services Division, Department of Taxation and Fi-
indexed against real estate (which had been included in regulations imple- nance, Bldg. 9, State Campus, Albany, NY 12227, (518) 457-1153
menting Former Article 9 and in earlier versions of regulations implement-
ing Revised Article 9) was eliminated, and the extra block and lot fees
applicable to filings in the counties in New York City and in Nassau
County were continued.

Before it implemented the internet search system and the electronic
filing systems that are now available, the Department of State solicited
participation by service companies and other high-volume filers in inten-
sive stress-testing of the systems. Before it implemented the fee schedule
which first became effective (pursuant to a prior rule) on April 1, 2003, and
which is continued by this rule, the Department of State sent approxi-
mately 10,000 notices to recent UCC filers, service companies, and other
potentially affected parties. The Department of State has received numer-
ous telephone calls, e-mails and letters from the business community. For
the most part, comments regarding the internet search system, the elec-
tronic XML filing system and fax filing system have been very positive;
comments regarding the recently introduced systems that permit payment
of certain fees by credit card and drawdown account have been positive
(some complaints regarding the new payment options have been received;
most such complaints involve the inability to use a particular payment
option to pay for a particular service, such as the inability to use a
drawdown account to pay for filings submitted by the recently introduced
UCC e-file system); and comments regarding the new fee schedule have
been negative. Most of the negative comments regarding the fee schedule
were received within the first few weeks after its adoption on April 1,
2003; the number and the frequency of negative comments have since
tapered off considerably. The Department of State believes that negative
comments regarding the new fee schedule will continue to taper off as
more and more UCC filers become aware of the free internet searching,
free internet copying, fax filing capability, new payment options, and
electronic filing options that are now available.

The Department of State will continue to review its new UCC e-file
system to determine if it can be modified in a manner that will permit the
use of drawdown accounts to pay the processing fees applicable to docu-
ments submitted by that system.

Department of Taxation and
Finance

NOTICE OF CONTINUATION
NO HEARING(S) SCHEDULED

Sales on Indian Reservations
I.D. No. TAF-38-03-00017-C

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE of continuation is hereby given:
The notice of proposed rule making, I.D. No. TAF-38-03-00017-P was
published in the  State Register on September 24, 2003.
Subject: Sales on Indian reservations.
Purpose: To implement the collection of excise taxes and sales and com-
pensating use taxes on retail sales made to non-Indians on New York State
Indian reservations, pursuant to L. 2003, chs. 62 (part T3) and 63 (part Z).
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