RULE MAKINC(S
ACTIVITIES

Each rulemaking isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the Sate Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making—permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; EA for an Emergency Rule
Making that is permanent and does not expire 90
days after filing; or C for first Continuation.)

Italics contained in text denote new material. Brackets indi-
cate material to be deleted.

Department of Agriculture and
Markets

NOTICE OF ADOPTION

Labeling Reguirements and Hazardous Analysis and Critical
Control Point (HACCP) Plan for Juices

|.D. No. AAM-47-05-00003-A
Filing No. 45

Filing date: Jan. 17, 2006
Effectivedate: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 280 to Title1 NYCRR.

Statutory authority: Agriculture and Markets Law, sections 16, 18 and
214-b

Subject: Labeling requirements and Hazard Analysisand Critical Control
Point (HACCP) plan for juices.

Purpose: To incorporate by reference the current Federal regulations set
forth in section 101.17(g) and part 120 of title 21 of the Code of Federal
Regulations.

Text or summary was published in the notice of proposed rule making,
|.D. No. AAM-47-05-00003-P, Issue of November 27, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: J. Joseph Corby, Director, Division of Food Safety and

Inspection, Department of Agriculture and Markets, 10B Airline Dr., Al-
bany, NY 12235, (518) 457-4492

Assessment of Public Comment

The agency received no public comment.

Office of Children and Family
Services

NOTICE OF ADOPTION

Exclusion of Certain Veteran's Benefits

I.D. No. CFS-44-05-00012-A
Filing No. 44

Filing date: Jan. 17, 2006
Effectivedate: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 404.5 of Title 18 NYCRR.
Statutory authority: Socia Services Law, sections 20(3)(d), 34(3)(f) and
407(4)
Subject: The exclusion of certain veterans benefits when determining
financial eligibility for services.
Purpose: To implement Federal requirements that require states to disre-
gard certain veterans' benefits when determining eligibility for services.
Text of final rule: New subparagraphs numbered (xviii) and (xix) are
hereby added to paragraph (6) of subdivision (b) of Section 404.5 of Title
18 NYCRR, and subparagraphs (xvi) and (xvii) of paragraph (6) are
amended to read as follows:

Section 404.5(6). Exclusions from monthly gross income. Excluded
from computation of monthly grossincome are the following:

(xvi) home produce utilized for household consumption; [and]

(xvii) payments made for child care services, or the value of child
care services provided under the New York State Child Care Block Grant
Program and under title XX of the Socia Security Act who isapplying for
or receiving any other services funded under any Federal or federaly
assisted program that bases eligibility for such services upon need or the
amount of benefits upon need[.] ;

(xviii) veterans assistance payments made to or on behalf of
certain Vietnam veterans' natural adult or minor children for any disabil-
ity resulting from spina bifida suffered by such children; and

(xix) veterans' assistance payments made for covered birth de-
fects to or on behalf of the adult or minor children of women Vietnam
veteransin service in the Republic of Vietham during the period beginning
on February 28, 1961 and ending on May 7, 1975. Covered birth defects
means any birth defect identified by the Veterans' Administration as a
birth defect that is associated with the service of women Vietnam veterans
in the Republic of Vietnam during the period beginning on February 28,
1961 and ending on May 7, 1975, and that has resulted or may result in
permanent physical or mental disability.
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Final rule as compared with last published rule: Nonsubstantive
changes were made in section 404.5(b)(6)(xvii). (Note: Changes made to
prefactory text only; no changes to regulatory revisions.)

Text of rule and any required statements and analyses may be
obtained from: Public Information Office, Office of Children and Family
Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793

Job Impact Statement

Although non-substantive changes were made to the proposed regulations
concerning the exclusion of certain veteran's benefits when determining
financia eligibility for services, those changes do not require changes to
the Job Impact Statement, as originally published.

Assessment of Public Comment
The agency received no pubic comment.

NOTICE OF ADOPTION

Pre-Adoption Residency Requirement

I.D. No. CFS-44-05-00013-A
Filing No. 43

Filing date: Jan. 17, 2006
Effective date: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 421.19 of Title 18 NYCRR.

Statutory authority: Socia Services Law, sections 20(3)(d), 34(3)(f);
and Domestic Relations Law, section 112(6)

Subject: Pre-adoption residency requirementsfor children under 18 years
of age.

Purpose: To make the regulation consistent with the shorter three-month
residency requirement of Domestic Relations Law, section 112(6).

Text or summary was published in the notice of proposed rule making,
I.D. No. CFS-44-05-00013-P, Issue of November 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Public Information Office, Office of Children and Family
Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Federal Poverty Lines

1.D. No. CFS-44-05-00014-A
Filing No. 42

Filing date: Jan. 17, 2006
Effectivedate: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 415.1(k) of Title 18 NYCRR.
Statutory authority: Socia Services Law, sections 20(3)(d) and 34(3)(f)

Subject: Reference to the correct name of the Federal agency setting
Federal poverty lines.

Purpose: To correct the reference to the name of the Federal agency
having authority to set poverty lines, that being the United States Depart-
ment of Health and Human Services.

Text or summary was published in the notice of proposed rule making,
1.D. No. CFS-44-05-00014-P, Issue of November 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Public Information Office, Office of Children and Family
Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793

Assessment of Public Comment
The agency received no public comment.
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Department of Civil Service

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
1.D. No. CVS-05-06-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 2 of Title4 of NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the non-competitive class in the De-
partment of Civil Service.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Department
of Civil Service, by adding thereto the position of ¢plnformation Security
Officer (2).

Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6203, e-mail: §l@cs.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Consolidated Regulatory |mpact Statement

1. Statutory Authority: The New Y ork State Civil Service Commission
is authorized to promulgate rules for the jurisdictional classification of
offices within the classified service of the State by Section 6 of the Civil
Service Law. In so doing, it is guided by the requirements of Sections 41,
42 and 43 of this same law.

2. Legidative Objectives. These rule changes are in accord with the
statutory authority delegated to the Civil Service Commission to prescribe
rules for the jurisdictional classification of the offices and positionsin the
classified service of the State.

3. Needs and Benefits: Article V, Section 6, of the New York State
Consgtitution reguires that, wherever practicable, appointments and promo-
tionsin the civil service of the State, including all its civil divisions, are to
be made according to merit and fitness. It also requires that competitive
examinations be used, as far as practicable, as abasis for establishing this
eligibility. This requirement is intended to provide protection for those
individuals appointed or seeking appointment to civil service positions
while, at the same time, protecting the public by securing for it the services
of employees with greater merit and ability. However, as the language
suggests, the framers of the Constitution realized it would not aways be
possible, nor indeed feasible, to fill every position through the competitive
process. This point was also recognized by the Legislature for, when it
enacted the Civil Service Law to implement this constitutional mandate, it
provided basic guidelines for determining which positions were to be
outside of the competitive class. These guidelines are contained in Section
41, which provides for the exempt class; 42, the non-competitive class and
43, the labor class. Thus, there are four jurisdictional classes within the
classified service of the civil service and any movement between them is
termed ajurisdictional reclassification.

The Legidlature further established a Civil Service Department to ad-
minister this Law and a Civil Service Commission to serve primarily asan
appellant body. The Commission has also been given rulemaking responsi-
bility in such areas as the jurisdictional classification of offices within the
classified service of the State (Civil Service Law Section 6). In exercising
this rule-making responsibility, the Commission has chosen to provide
appendices to its rules, known as Rules for the Classified Service, to list
those positions in the classified service which are in the exempt class
(Appendix 1), non-competitive class (Appendix 2), and labor class (Ap-
pendix 3).

In effect, al positions, upon creation at least, are, by constitutional
mandate, apart of the competitive class and remain so until removed by the
Civil Service Commission, through an amendment of its rules upon show-
ing of impracticability in accordance with the guidelines provided by the
Legislature. The guidelines are as follows. The exempt class is to include
those positions specifically placed there by the Legislature, together with
all other subordinate positions for which there is no requirement that the
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person appointed pass a civil service examination. Instead, appointments
rest in the discretion of the person who, by law, has determined the
position’s qualifications and whether the persons to be appointed possess
those qualifications. The non-competitive classisto be comprised of those
positions which are not in the exempt or labor classes and for which the
Civil Service Commission has found it impracticable to determine an
applicant’s merit and fitness through a competitive examination. The qual-
ifications of those candidates selected are to be determined by an examina-
tion which is sufficient to insure selection of proper and competent em-
ployees. The labor class is to be made up of al unskilled laborers in the
service of the State and its civil divisions, except those which can be
examined for competitively.

4. Costs: The removal of a position from one jurisdictional class and
placement in another is descriptive of the proper placement of the position
in question in the classified service, and has no appreciable economic
impact for the State or local governments.

5. Local Government Mandates: These amendments have no impact on
local governments. They pertain only to the jurisdictional classification of
positionsin the State service.

6. Paperwork: There are no new reporting requirements imposed on
applicants by these rules.

7. Duplication: These rules are not duplicative of State or Federal
requirements.

8. Alternatives: Within the statutory constraints of the New Y ork State
Civil Service Commission, it is not believed there is aviable alternative to
the jurisdictional classification chosen.

9. Federal Standards. There are no paralel Federal standards and,
therefore, thisis not applicable.

10. Compliance Schedule: No action is required by the subject State
agencies and, therefore, no estimated time period is required.
Consolidated Regulatory Flexibility Analysis
The proposal does not affect or impact upon small businesses or local
governments, as defined by Section 102(8) of the State Administrative
Procedure Act, and, therefore, a regulatory flexibility analysis for small
businesses is not required by Section 202-b of such act. In light of the fact
that this proposal only affects jurisdictional classifications of State em-
ployees, it will not have any adverse impact on small businesses or local
governments
Consolidated Rural Area Flexibility Analysis
The proposal does not affect or impact upon rural areas as defined by
Section 102(13) of the State Administrative Procedure Act and Section
481(7) of the Executive Law, and, therefore, arural areaflexibility analy-
sisis not required by Section 202—bb of such act. In light of the fact that
this proposal only affectsjurisdictiona classifications of State employees,
it will not have any adverse impact on rural areas.

Consolidated Job | mpact Statement

The proposal has no impact on jobs and employment opportunities. This
proposal only affects the jurisdictiona classification of positions in the
Classified Civil Service.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
|1.D. No. CVS-05-06-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the non-competitive class in the Execu-
tive Department.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Executive
Department under the subheading “Office for Technology,” by adding
thereto the positions of Assistant Director Computer System Programming
2.

Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: 5jl @cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making |.D. No. CV S-05-06-00005-P.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
I1.D. No. CVS-05-06-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify aposition in the non-competitive classin the Execu-
tive Department.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive, in the Executive Depart-
ment under the subheading “Division of Criminal Justice Services,” by
adding thereto the position of Homeland Security Associate Director (1).
Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: sl @cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making 1.D. No. CV S-05-06-00005-P.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
I.D. No. CVS-05-06-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictiona classification.

Purpose: To classify positions in the non-competitive class in the Bank-
ing Department.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Banking
Department, by adding thereto the positions of Holocaust Claims Assistant
(2), oHolocaust Claims Program Assistant Manager (1), ¢Holocaust
Claims Program Manager (1), Holocaust Claims Speciaist 1 (3), Holo-
caust Claims Specidlist 2 (3) and Holocaust Claims Speciaist 3 (2).

Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: sjl @cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making I.D. No. CV S-05-06-00005-P.
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
|1.D. No. CVS-05-06-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To delete positions from the non-competitive class in the De-
partment of State and the State University of New Y ork.

Text of proposed rule: Amend Appendix 2 of the Rulesfor the Classified
Service, listing positions in the non-competitive class, in the Department
of State, by deleting therefrom the position of ¢Keyboard Specialist 3 (1);
and, in the State University of New York under the subheading “ State
University Colleges,” by deleting therefrom the position of ¢Keyboard
Specialist 3 (1) at SUC at Potsdam.

Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: §l@cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making |.D. No. CV S-05-06-00005-P.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
1.D. No. CVS-05-06-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 1 and 2 of Title 4
NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To delete positions from and classify positions in the exempt
and non-competitive classes in the Executive Department.
Text of proposed rule: Amend Appendix 1 of the Rulesfor the Classified
Service, listing positions in the exempt class, in the Executive Department
under the subheading “ Office of Cyber Security and Critical Infrastructure
Coordination,” by deleting therefrom the position of Counsel and, in the
Executive Department under the subheading “ Office of Homeland Secur-
ity,” by increasing the number of positions of Counsel from 1 to 2; and
Amend Appendix 2 of the Rules for the Classified Service, listing
positions in the non-competitive class, in the Executive Department under
the subheading “ Office of Cyber Security and Critical Infrastructure Coor-
dination,” by deleting therefrom the positions of ¢pDirector Cyber Security
and Critical Infrastructure Coordination (1) and ¢Senior Administrative
Assistant (1) and, in the Executive Department under the subheading
“Office of Homeland Security,” by adding thereto the positions of
oDirector Cyber Security and Critical Infrastructure Coordination (1) and
oSenior Administrative Assistant (1).
Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: gl@cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
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The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making 1.D. No. CV S-05-06-00005-P.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
1.D. No. CVS-05-06-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 1 and 2 of Title 4
NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To delete positions from and classify positions in the exempt
class and classify positions in the non-competitive class in Westchester
County.
Text of proposed rule: Amend Appendix(es) 1 of the Rules for the
Classified Service, listing positions in the exempt class, in Westchester
County, be and hereby is amended as follows:

Department of Public Safety

Adding

Deputy Commissioner of Public Safety Services (2) (increase from 1 to
2)

Office of the District Attorney

Adding

Deputy District Attorney (4) (increase from 3 to 4)

Deputy Chief of Bureau — District Attorney (30) (increase from 28 to
30)

Department of Law

Adding

Associate County Attorney (8) (increase from 4 to 8)

Senior Assistant County Attorney (18) (increase from 12 to 18)

Department of Laboratories and Research

Adding

Pathologist Deputy Medical Examiner (2) (increase from 1 to 2)

Office of the County Executive

Adding

Confidential Scheduling Secretary — County Executive

Deleting

Assistant to the County Executive | (1) (from 12 to 11)

Adding

Senior Assistant to the County Executive |

Deleting

Assistant to the County Executive IV (1) (from 6 to 5)

Adding

Senior Assistant to the County Executive |l

Amend Appendix 2 of the Rules for the Classified Service, listing
positions in the non-competitive class, in Westchester County, be and
hereby is amended as follows:

Department of Correction

Adding

dSecond Deputy Commissioners of Correction (2)

Office of the County Executive

Adding

oProgram Administrator (Minority Affairs)

Department of Public Safety Services

Adding

oDirector of Intelligence, Security and Counter — Terrorism (Until first
vacated after November 30, 2006)
Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6210, e-mail: §l@cs.state.ny.us
Data, viewsor arguments may be submitted to: John F. Barr, Executive
Deputy Commissioner, Department of Civil Service, State Campus, Al-
bany, NY 12239, (518) 457-6212, e-mail: jxb25@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
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The proposed rule is subject to consolidated statements and analyses
printed in the issue of February 1, 2006 under the notice of proposed rule
making |.D. No. CV S-05-06-00005-P.

Department of Correctional
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Release of Inmate Data
I1.D. No. COR-05-06-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Thisisaconsensus rule making to amend section 51.14
of Title7 NYCRR.

Statutory authority: Correction Law, sections 29(2) and 112

Subject: Release of inmate data.

Purpose: To establish guidelines for the release on inmate data.

Text of proposed rule: Section 51.14 of Title 7, NYCRR is hereby
amended as follows:

The release of records or information pertaining to individual inmates
or former inmates shall be provided to the press only in accordance with
section 8.3 [5.21(a)] of this Title. No other information shall be provided to
the press except as provided for in the above section. In cases involving
inmates and former inmates facing possible prosecution on new charges,
details of past criminal history and other information which might impair
their rights to afair trial will not be released to the press.

Text of proposed rule and any required statements and analyses may
be obtained from: Anthony J. Annucci, Deputy Commissioner and
Counsel, Department of Correctional Services, Bldg. 2, State Campus,
Albany, NY 12226-2050, (518) 457-4951

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Determination

The Department of Correctional Services has determined that no personis
likely to object to the proposed rule as written because it merely corrects a
typographic error. The amended text of section 51.14 changes the citation
in the first sentence from the non-existing section 5.21(a) to the correct
section 8.3.

Job Impact Statement

A job impact statement is not submitted because this proposed rule will
have no adverse impact on jobs or employment opportunities. This propo-
sal merely corrects atypographic error regarding the release of inmate data
by the Department of Correctional Services.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Establishment of Time Allowance Committee
|1.D. No. COR-05-06-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: This is a consensus rule making to amend section
261.1(b) of Title7 NYCRR.

Statutory authority: Correction Law, sections 112, 137 and 803
Subject: Establishment of time allowance committee.

Purpose: To establish alist of time allowance committee members.

Text of proposed rule: Subdivision (b) of section 26.1.1 of Title 7,
NY CRR is hereby amended as follows:

(b) Such committee shall consist of at least three members designated
by the superintendent. The superintendent shall appoint one of the mem-
bers as chairman. The members shall be selected from a list of at least
eight employees preselected by the superintendent and filed with the

deputy commissioner for correctional facilities. The list of names filed by
the superintendent shall be deemed approved by the deputy commissioner
for correctional facilities unless and until the deputy commissioner for
correctional facilities removes an individual from the list in writing.

Text of proposed rule and any required statements and analyses may
be obtained from: Anthony J. Annucci, Deputy Commissioner and
Counsel, Department of Correctional Services, Bldg. 2, State Campus,
Albany, NY 12226-2050, (518) 457-4951

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Deter mination

The Department of Correctional Services has determined that no personis
likely to object to the proposed rule as written as it merely allows superin-
tendentsto increase the number of presel ected employeesto beincluded on
the time allowance committee members list and is non-controversial.

Job Impact Statement

A job impact statement is not submitted because this proposed rule will
have no adverse impact on jobs or employment opportunities. This propo-
sal merely increases the number of employees who can be included on a
list of members for the time allowance committee.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Incoming Inmate Correspondence
I.D. No. COR-05-06-00015-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Thisis a consensus rule making to repeal section 52.7
of Title7 NYCRR.

Statutory authority: Correction Law, section 112

Subject: Incoming inmate correspondence.

Purpose: Torepea aninvalidrule.

Text of proposed rule: Section 52.7 of Title 7, NYCRR is hereby re-
pealed.

Text of proposed rule and any required statements and analyses may
be obtained from: Anthony J. Annucci, Deputy Commissioner and
Counsel, Department of Correctional Services, Bldg. 2, State Campus,
Albany, NY 12226-2050, (518) 457-4951

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Determination

The Department of Correctional Services has determined that no person is
likely to object asit merely repeals an obsol ete and outdated regulation the
substance of which is already addressed in the Department’s comprehen-
sive regulations concerning correspondence to inmates and specifically in
Section 720.4(a) of Title 7 NYCRR.

Job Impact Statement

A job impact statement is not submitted because this proposed rule will
have no adverse impact on jobs or employment opportunities. This propo-
sal merely repeals an obsol ete and outdated rule.

Division of Criminal Justice
Services

ERRATUM

A Notice of Emergency/Proposed Rule Making, I.D. No. CJS-03-06-
00014-EP, pertaining to the State DNA Databank printed in the January
18, 2005 issue of the Sate Regiser contained the incorrect emergency
expiration date. The correct expiration date is April 2, 2006.

The Department of State apologizes for any inconvenience this may
have caused.
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Department of Economic
Development

EMERGENCY
RULE MAKING

Empire State Film Production Tax Credit Program

I.D. No. EDV-05-06-00012-E
Filing No. 38

Filing date: Jan. 17, 2006
Effective date: Jan. 17, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 170 to Title5 NYCRR.

Statutory authority: L. 2004, ch. 60

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: As a matter of
public policy, the Legislature has determined that a tax credit to €ligible
qualified film production companies would provide incentive for films to
be produced in New York State and thereby help stimulate the State
economy. The rule is necessary because section 7(c) of chapter 60 of the
Laws of 2004 mandates the department to promulgate regulations for the
program to establish procedures for the allocation of tax credits and
describing the application process, the due dates for the applications, the
standards used to evaluate the applications and any other provisions
deemed necessary and appropriate by October 31, 2004. Such legislation
provides that, notwithstanding any other provisions to the contrary in the
State Administrative Procedure Act, the rules and regulations may be
adopted on an emergency basis.

Subject: Empire State Film Production Tax Credit Program.

Purpose: To establish procedures for the alocation of tax credits and
describe the application process, the due dates for the applications, the
standards used to eval uate the application and any other provisions deemed
necessary and appropriate and clarify necessary and pertinent definitions
to the program.

Substance of emergency rule: The empire state film production tax
credit program generally provides film production companies with a tax
credit equal to ten percent of qualified production costs incurred within
New Y ork State. Under the program an applicant may be eligible for afull
benefit or partial benefit. If an applicant has 75% or more of their total
production costs occur at aqualified New Y ork facility and the production
spends at least $3 million during production, then the production qualifies
for the full benefit which is a 10% tax credit on all qualified production
expenditures. If 75% or more of total production costs occur at a qualified
New York facility but the production spends less than $3 million at the
qualified facility, it must then shoot 75% or more of its location days in
New Y ork to qualify for the full 10% tax credit.

If 75% or more of a production total facility expenditures occur at a
qualified facility but the production spends less than $3 million and less
than 75% of its total location shooting days are in New York, then the
production qualifiesfor the 10% tax credit for expenditures at the qualified
facility only.

This rule implements Chapter 60 of the laws of 2004. Part 170 of Title
5NYCRR is hereby created and is summarized as follows:

First, the rule makes clear that the Governor's Office for Motion
Picture and Television development shall administer the empire state film
production tax credit program. This proposed rule does not govern the
New Y ork city film production tax credit program — eligibility in either the
state or city program does not guarantee eligibility or receipt of acredit in
the other.

Second, eligibility in the program is established through the definition
of authorized applicant. In order to be eligible to apply for the program, a
business must be a qualified film production company or sole proprietor
thereof that is scheduled to begin principal photography on aqualified film
within 180 days after submitting itsinitial application to the Office and it
must intend to shoot a potion of that photography on a stage at a qualified
film production facility on a set or sets.
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Third, a two part application process is created. An authorized appli-
cant must complete aninitial application, adocument created by the Office
which asks the applicant to project/estimate various expenditures at quali-
fied film production facilities and shooting days in and outside of New
Y ork. The applicant must also meet with the Office to discuss the detail s of
the application. The Office then reviews the initial application based on
criteria set out in the proposed rule, including, the completeness of the
application, whether or not it is premature (i.e., incapable of photography
starting within 180 days of the date of the application), and whether or not
it meets the statutory requirements for qualification, including whether its
projected qualified productions costs equal or exceed 75% of its total
productions costs.

If theinitial application is approved, the applicant (now referred to as
an approved applicant) receives a certificate of conditional eligibility. This
certificate assures the applicant that, pending successful completion of a
final application, they arein line (though not guaranteed) to receive a tax
credit. The certificate aso contains the applicants' priority number, a
number used by the Office to place the applicant in line for allocation of
the tax credit purposes. Priority number is based on the applicant’s effec-
tive date. Effective date is defined in the rule to mean the date the certifica-
tion of conditional eligibility becomes effective. It is derived from the date
the initial application is received by the Office. In the event an applicant
does not begin principal and ongoing photography within 180 days of the
submission of their initial application, effective date may be recal culated to
correspond to the date one hundred eighty days prior to the date the
approved applicant submits a notification of commencement of principal
and ongoing photography to the Office. If the application is disapproved,
the applicant receives notice of its rejection from the program and may
reapply at alater date.

Fourth, the rule requires the approved applicant notify the Office on the
date principal and ongoing photography begins on their production and
supply asign-off budget at this point. This additional budget data helpsthe
Office get a better sense of the production expenses the applicant has and
ultimately helps the Office estimate the potential credit the applicant may
later be entitled to.

Fifth, within 60 days after the completion of production of their quali-
fied film, the approved applicant must submit a final application to the
Office. The final application is similar to the initial application, though it
now contains actual expenditure data as opposed to expenditure projec-
tions. The Office then considers certain criteriain its review to determine
whether the final application should be approved. Much like the criteria
used for theinitial application, thisincludes analysis of whether the appli-
cation is complete, whether applicant actually shot principa photography
on stage at a qualified film production facility on a set or sets, whether a
qualified film was completed, and whether the actual qualified production
costs equal or exceed 75% of the actual production costs on the film, etc. ...
The proposed rule allows the Office to request additional documentation,
including receipts of qualified productions costs, to help the Office deter-
mineif the applicant meetsthe criteria. At this point, the applicant is either
approved and issued a certificate of tax credit (stating the amount of tax
credit they will be receiving) or provided a notice of disapproval.

Sixth, the proposed rule addresses the issue of the alocation of the
empire state film production tax credits. The allocation is made in the order
of priority based on the applicant’s effective date. If an approved appli-
cant’s tax credit exceeds the amount of credits alowed in a given year,
their credit will be allocated on a priority basis in the immediately suc-
ceeding calendar year. Also, the proposed rule makes explicit the fact that
alocation and receipt of the tax credit are subject to availability of state
funds for the program.

Seventh, the proposed rule requires applicants to maintain records of
qualified production costs used to calculate their potential or actual benefit
under the program for a period of 3 years. Such records may be requested
by the Office upon reasonable notice.

Finally, the proposed rule creates an appeal process. Applicants who
have had their initial or fina applications disapproved, or who have a
disagreement over the dollar amount of their tax credit have the right to
appeal.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire April 16, 2006.

Text of emergency ruleand any required statements and analyses may
beobtained from: Thomas P. Regan, Department of Economic Develop-
ment, Counsels Office, 30 S. Pearl St., Albany, NY 12245, (518) 292-
5120, e-mail: tregan@empire.state.ny.us

Regulatory Impact Statement
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STATUTORY AUTHORITY:

Section (7)(c) of Part P of Chapter 60 of the laws of 2004 requires the
Commissioner of Economic Development to promulgate rules and regula-
tions by October 31, 2004 to establish procedures for the allocation of the
empire state film production tax credit, including provisions describing the
application process, the due dates for such applications, the standards used
to evaluate the applications, and the documentation provided to taxpayers
to substantiate to the State Department of Taxation and Finance the amount
of the tax credit for the program itself. Such legislation provides that,
notwithstanding any other provisions to the contrary in the State Adminis-
trative Procedure Act, the rules and regulations may be adopted on an
emergency basis.

LEGISLATIVE OBJECTIVES:

The emergency rule is in accord with the public policy objectives the
L egislature sought to advance by creating atax credit program for the film
industry. This program isan attempt to create an incentive for film industry
to bring productions to New York State as opposed to other competitive
markets, such as Toronto. It is the public policy of the State to offer atax
credit that will help provideincentive for thefilm industry to bring produc-
tions to the State. The proposed rule helps to further such objectives by
establishing an application process for the program, clarifying portions of
the Program through the creation of various definitions and describing the
credit allocation process itself.

NEEDS AND BENEFITS:

The emergency ruleisrequired to be promulgated by October 31, 2004
(see section 7(c) of Chapter 60 of the laws of 2004). It is necessary to
properly administer the tax credit program. The statute itself does not set
out the specifics of the program; rather, it deals primarily with its creation
and calculation of the actual tax credit. There are severa administrative
benefits that would be derived from this emergency rule making. First, the
emergency rule establishes a clear and precise application process, com-
plete with due process as there is an opportunity for applicants to appea
from denials of applications or a disagreement regarding the actual amount
of the tax credit. Second, the emergency rule describes in detail the stan-
dards to be used to evaluate the initial and final applications created under
this program. Third, it describes the documentation that will be provided to
taxpayers to substantiate to the State Tax and Finance Department the
amount of the tax credits allocation. Findly, it clarifies some existing
definitions and creates severa new definitionsin order to help facilitate an
effective and efficient administration of the program.

COSTS:

I. Costs to private regulated parties (the Business applicants): None.
The proposed regulation will not impose any additional costs to the film
industry.

I1. Coststo the regulating agency for the implementation and continued
administration of the rule: There could be additional costs to the Depart-
ment of Economic Development associated with the proposed rule making
as the Office may need an additional employee to help with the program’s
new created administrative process. Such costs are estimated to be $40,000
to $50,000 in annua salary for an employee's with a background in
production accounting.

I11. Coststo the State government: The program shall not allocate more
than $25 million in any calendar year. The program sunsets on January 1,
2008 so the overall cost to the State is $100 million.

IV. Coststo local governments: None. The proposed regulation will not
impose any additional coststo local government.

LOCAL GOVERNMENT MANDATES:

None.

PAPERWORK:

The emergency rule creates an application process for eligible appli-
cants, including the creation of an initial and final application, certain tax
certificates and forms relating to film expenditures.

DUPLICATION:

The proposed rule will not duplicate or exceed any other existing
Federal or State statute or regulation.

ALTERNATIVES:

No aternatives were considered in regard to creating a new regulation
in response to the statutory requirement. The Department of Economic

Development, through its Governor’s Office for Motion Picture and Tele-
vision Development, did an extraordinary amount of outreach to various
interested parties before submitting this emergency rule. For example, the
Department met with seven representatives from episodic television, seven
representatives form the independent film industry and seven representa-
tivesfrom large studio filmsto seek industry input. In addition, the Depart-
ment met with three film industry accountants, five industry tax attorneys
and approximately seven studio representatives to solicit their comments.
Furthermore, the Department was in close contact with representatives
from the State Tax and Finance Department and the New Y ork City Office
for Motion Pictures to coordinate the details of the emergency rule.

FEDERAL STANDARDS:

Thereare no federal standardsin regard to the empire state film produc-
tion tax credit program; it is purely a state program that offers a state tax
credit to eligible applicants. Therefore, the proposed rule does not exceed
any Federa standard.

COMPLIANCE SCHEDULE:

The effected State agencies (Economic Development) and the business
applicants will be able to achieve compliance with the emergency regula-
tion as soon as it is implemented. In terms of compliance schedule, the
statute (Chapter 60 of the laws of 12004) was signed into law on August
20, 2004. All film production expenditures that date back to this date will
be eligible for inclusion in the tax credit calculation. The statute gave the
Department until October 31, 2004 to promulgate regulations to imple-
ment the program. The program applies to taxable years beginning on or
after January 1, 2004 and expires on January 1, 2008.

Regulatory Flexibility Analysis

Participation in the empire state film production tax credit program is
entirely at the discretion of qualified film production companies. Neither
Chapter 60 of the laws of 2004 nor the proposed regulations impose any
obligation on any loca government or business entity to participate in the
program. The proposed regulation does not impose any adverse economic
impact or their compliance requirements on small businesses or local
governments. In fact, the proposed regulation may have a positive eco-
nomic impact on small businesses due to the possibility that these busi-
nesses may enjoy a film production tax credit if they qualify for the
program’stax credit.

Because it is evident from the nature of the proposed rule that it will
have either no impact, or a positive impact, on small businesses and local
government, no further affirmative steps were needed to ascertain that fact
and none were taken. Accordingly, a regulatory flexibility analysis for
small business and local government is not required and one has not been
prepared.

Rural Area Flexibility Analysis

This program is open to participation from al qualified film production
companies, which is defined by statute to include a corporation, partner-
ship or sole proprietorship making and controlling aqualified film in New
Y ork. The location of the companiesisirrelevant, so long as they meet the
necessary qualifications of the definition. This program may impose re-
sponsibility on statewide businesses that are qualified film production
companies, in that they must undertake an application process to receive
the empire state film production tax credit. However, the proposed regula-
tion will not have a substantial adverse economic impact on rural areas.
Accordingly, a rurd flexibility analysis is not required and one has not
been prepared.

Job Impact Statement

The proposed regulation creates the application process for the empire
state film production tax credit program. As a tax credit program, it is
designed to positively impact the film industry doing business in New
York State and have a positive impact on job creation. The proposed
regulation will not have a substantial adverse impact on jobs and employ-
ment s opportunities. Because it is evident from the nature of the proposed
rulemaking that it will have either no impact, or a positive impact, on job
and employment opportunities, no further affirmative steps were needed to
ascertain that fact and none were taken. Accordingly, a job impact state-
ment is not required and one has not been prepared.
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Education Department

NOTICE OF ADOPTION

Examination and Residency Program Requirements for Dental
Licensure

|.D. No. EDU-09-05-00013-A
Filing No. 46

Filing date: Jan. 17, 2006
Effective date: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections61.2 and 61.18 of Title8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided);
6506(1); 6507(2)(a); 6601 (not subdivided); 6604(3) and (4) and L. 2004,
ch. 76, section (3)

Subject: Examination and residency program requirements for dental
licensure.

Purpose: To implement the requirements of Education Law, section
6604(3) and (4) by requiring applicants for dental licensure to complete an
accredited dental residency program and eliminating the option of their
completing a clinical examination in dentistry instead of aresidency pro-
gram, effective January 1, 2007, to establish a definition of an acceptable
national accrediting body for dental residency programs, and to add two
specialties to the list of specialty residency programs that may be used to
fulfill the residency program requirement for dental licensure.

Text or summary was published in the notice of proposed rule making,
1.D. No. EDU-09-05-00013-P, Issue of March 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

L ocal Gover nment Recor ds M anagement

1.D. No. EDU-41-05-00011-A
Filing No. 47

Filing date: Jan. 17, 2006
Effective date: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 185.5, 185.13 and 185.14 of Title
8NYCRR.

Statutory authority: Education Law, section 207 (not subdivided) and
Arts and Cultural Affairs Law, section 57.25(2)

Subject: Loca government records management.

Purpose: To update Records Retention and Disposition Schedule CO-2
and Records Retention and Disposition Schedule MI-1.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-41-05-00011-P, Issue of October 12, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.
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Department of Environmental
Conservation

NOTICE OF ADOPTION

Sanitary Control Over Shellfish

I.D. No. ENV-37-05-00007-A
Filing No. 36

Filing date: Jan. 12, 2006
Effective date: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 42 of Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 13-
0309 and 13-0319

Subject: Sanitary control over shellfish.

Purpose: To provide adequate public health protection over shellfish in
wholesale commerce in the State of New Y ork.

Substance of final rule: The text of the proposed rulemaking is over
2,000 words. The following is a summary of the terms of the proposed
rule:

The proposed amendments to 6 NYCRR Part 42, “Sanitary Control
Over Shellfish,” reflect changes recently made to the Environmental Con-
servation Law (ECL). Chapter 284 of the Laws of 2004 amended Environ-
mental Conservation Law (ECL) Sections 13-0311 and 13-0315 relating to
shellfish dealer permits and the activities of permittees. Certain classes of
shellfish dealer permitsthat were formerly identical except for interstate or
intrastate shellfish shipping have been consolidated, and references to
intrastate and intrastate shipping have been eliminated. Consequently,
amendments are necessary to conform references to shellfish dealer permit
classes in the Department’ s regul ations with state law.

The proposed amendments to Part 42 also incorporate changes that
have occurred to the National Shellfish Sanitation Program (NSSP) re-
quirements since these regulations were last amended in 1998. Section 13-
0319 of the ECL provides for the adoption of regulations for the shipping
and handling of shellfish in a sanitary manner and requires that the state’s
shellfish program meet the applicable minimum requirements of the fed-
eral government. The U.S. Food and Drug Administration (FDA) monitors
the implementation of the criteria adopted by the NSSP on a national level
by conducting evaluations of the shellfish programs of states and foreign
nations.

In addition, the proposed rulemaking includes changes that are in-
tended to better organize Part 42 and make the regulations clearer and
easier to understand. For example, shellfish sanitation requirements are
reorganized into separate sections covering facilities, water and ice,
plumbing, recelving and packing of shellfish, storage of shellfish, the
identification and handling of shellfish by harvesters, and shellfish trans-
portation criteria. The proposed amendments more logicaly and clearly
communicate to the regulated industry the particular requirements that
must be complied with according to the shellfish activities of the permit
holder.

Final rule as compared with last published rule: Nonsubstative
changes were made in sections 42.17 and 42.18.

Text of rule and any required statements and analyses may be
obtained from: Thomas E. Drumm, Department of Environmental Con-
servation, 205 N. Belle Mead Rd., Suite 1, East Setauket, NY 11733, (631)
444-0494, e-mail: tedrumm@gw.dec.state.ny.us

Additional matter required by statute: State Environmental Quality
Review Act: determined to be a type Il action pursuant to 6 NYCRR
section 617.5(c)(20) and (27).

Revised Job | mpact Statement

The Department of Environmental Conservation (Department) has de-
termined that this rule will not have a substantial adverse impact on jobs
and employment opportunities. Therefore, a job impact statement is not
required.

The purpose of this proposed rulemaking is to amend 6 NY CRR Part
42, “ Sanitary Control Over Shellfish,” to conform to recent changesin the
Environmental Conservation Law (Chapter 284, Laws of 2004) and to
incorporate existing requirements of the federal U.S. Food and Drug Ad-
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ministration (FDA) and the National Shellfish Sanitation Program (NSSP)
that were adopted since these regulations were last amended in 1998. The
proposed amendments also reorganize Part 42 in an effort to make the
regulations clearer and easier to understand for the regulated industry.
This rulemaking does not impose any new substantive requirements.
Any new requirements incorporated in this rulemaking are aready in
effect through existing federal and state requirements. For example, Chap-
ter 284 of the Laws of 2004, which took effect on January 1, 2005,
amended Environmental Conservation Law 8 13-0315, changing the per-
mit classifications for shellfish dealers. The proposed rulemaking incorpo-
rates these new classifications which are already in effect under state law.
Because this rulemaking will not establish or impose any new require-
ments for the regulated industry, the Department has concluded that there
will not be any substantial adverse impacts on jobs or employment oppor-
tunities as a consequence of these amendments.
Assessment of Public Comment
The agency received no public comment.

Department of Health

EMERGENCY
RULE MAKING

Serialized Official New York State Prescription Form

I.D. No. HLT-05-06-00004-E
Filing No. 37

Filing date: Jan. 13, 2006
Effective date: Jan. 13, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 910 and amendment of sections 80.84,
85.21, 85.22, 85.23 and 85.25 of Title 10 NYCRR and amendment of
sections 505.3, 528.1 and 528.2 of Title 18 NYCRR.

Statutory authority: Public Health Law, section 21

Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: \We are proposing
that these regulations be adopted on an emergency basis because immedi-
ate adoption is necessary to protect the public health and safety and to meet
statutory requirements. The budget proposal enacting Section 21 contains
explicit authority for the Commissioner to promulgate emergency regula-
tions. Thiswas done recognizing the need to provide for aproper transition
period for the use of statewide forge proof prescriptions, which under the
regulations will be for a period of 18 months. Without the regulations the
program isrequired to be enacted in 60 days which would be detrimental to
both practitioners and the public.

Immediate adoption of these regulations is necessary to alow the
gradual implementation of Section 21 of Public Health Law, achieve the
health care cost savings and to enhance the quality of health care by
preventing drug diversion resulting from forged or stolen prescriptions.

The practitioner groups affected by this proposal, PSSNY, MSSNY
and the Health Plan Association of New York were consulted during
budget negotiations. Their concerns are addressed in the statutory proposal
set forth in the state budget and in these regulations.

Subject: Enactment of a serialized official New York State prescription
form.

Purpose: To enact aserialized official New Y ork State prescription form.
Substance of emergency rule: Part 910 (10 NY CRR)

These regulations are being proposed on an emergency basis to imple-
ment Section 21 of the Public Health Law. The purpose of the law is to
combat and prevent prescription fraud by requiring the use of an official
New York State prescription for al prescribing done in this state. Officia
prescriptions contain security features that will curtail aterations and
forgeriesthat divert drugsto black market sale to unsuspecting patients and
cost New Y ork’ s Medicaid program and private insurers tens of millions of
dollars annually in fraudulent claims.

The emergency regulations consist of a new Part 910 to Title 10
NY CRR. Section 910.1 defines terms used in the Part. Section 910.2 states
requirements for practitioner prescribing, including that for the 18 month

period stipulated in the law, either an official prescription or a practi-
tioner’s personal prescription isvalid for prescribing. Section 910.3 covers
registration with the Department, which practitioners and healthcare facili-
ties are required to do to order official prescriptions. Section 910.4 states
the manner in which officia prescriptions will be issued by the Depart-
ment, while section 910.5 lists the practitioner and facility requirements
for safeguarding the official prescriptions against theft, loss or unautho-
rized use. Section 910.6 states pharmacy requirements for dispensing
official prescriptions and out-of-state prescriptions, which may be dis-
pensed in lieu of an official prescription. Section 910.6 aso states phar-
macy requirements for submission of officia prescription data to the
Department.

Both 10 NYCRR and 18 NYCRR have been revised to reflect the
above regulations, update outdated/obsolete sections and to alow for
greater flexibility for changes in law. The following changes have been
proposed:

Section 505.3 (18 NYCRR)

e Language included to alow electronically transmitted prescrip-

tions.

e Language included to mandate that all claims for payments of
drugs or supplies under the MA program shall contain the serial
number of the Official NY S Prescription Form.

Delete language prohibiting telephone orders for OTCs.
e Language amended—telephone prescriptions for non-controlled
substances WILL NOT require afollow-up hard copy prescription
(even with refills).

e Delete Estimated Acquisition Cost—defined in Socia Services
Law 367-a(9)(b)(ii).

e Delete language referencing “triplicate” prescriptions and update
to language consistent with Official NY'S Prescription Form and
Article 33 of the Public Health Law.

e Delete language referencing other Sections that have been deleted
(i.e. 10 NYCRR 85.25).

e Delete language referencing dispensing fees—in Socia Services
Law 367-a(9)(d).

e Languageisadded to reference prescription drugs filled in compli-
ance with 6810 of the Education Law, Article 33 of the Public
Health Law and new 10 NY CRR Part 910.

Part 528 (18 NYCRR)

e Section 528.1 is deleted—obsolete listing of non-prescription
drugs covered under the MA program. Listing of reimbursable
drugs and rateis available on-line at the NYS eMedNY website.

e Section 528.2 is deleted—Ilanguage regarding “dispensing fees
include routine delivery charges’ is moved to 18 NYCRR
505.3(f)(6). Compounding fee language in 18 NY CRR 505.3 [6]
?3).

Part 85 (10 NYCRR)

e Section 85.21 amended— OTC List— quantities and dosage forms
have been deleted to allow greater flexibility in coverage. Remove
OTC categories that are no longer marketed.

e Section 85.22 amended— establishment of OTC prices amended to
more accurately reflect OTC pricing (Ad Hoc Committee is obso-
lete) and removal of references to deleted Sections (i.e., 18
NYCRR 528.2 and 10 NY CRR 85.25)

e Section 85.23 deleted—Revisions to list of OTCs and Maximum
Reimbursable Prices—in Social Services Law 365-a(4)(a).

e Section 85.25 deleted— Prescription drug list covered under
MA —obsolete. Drug list available on lineat NYS eMedNY web-
site.

Part 80 (10 NYCRR)

e Section 80.84(b)(1) is amended to remove the requirement that a
group practice of physicians providing treatment of opiate depen-
dence with buprenorphine be limited to 30 patients at any onetime.
The amendment makes New Y ork State regulations consistent with
the federal Drug Addiction Treatment Act, which was amended on
August 2, 2005 to remove the 30 patient limit for group practices
treating opiate dependence with buprenorphine.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire April 12, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: William Johnson, Department of Health, Division of
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
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Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsgna@health.state.ny.us
Regulatory Impact Statement

Statutory Authority:

Section 3308(2) of the Public Health Law authorizes and empowers the
Commissioner to make any regulations necessary to supplement the provi-
sions of Article 33 of the Public Health Law in order to effectuate its
purpose and intent.

The state budget for SFY 2004-2005 enacted new Section 21 of the
Public Health Law which mandates a statewide officia prescription form
for all prescriptions written in New York for the purpose of curtailing
prescription fraud and enhancing patient safety. The law permits the Com-
missioner to promulgate emergency regulations in furtherance of this new
section of law.

Legidative Objectives:

Article 33 of the Public Health Law, officially known asthe New Y ork
State Controlled Substances Act, was enacted in 1972 to govern and
control the possession, prescribing, manufacturing, dispensing, adminis-
tering and distribution of controlled substances within New York. New
Section 21 of the Public Health law mandates a statewide official prescrip-
tion, supports electronic prescribing and facilitates the dispensing process.

Needs and Benefits:

This regulation will support the enactment of an official New York
State prescription form, which will deter fraud by curtailing theft or copy-
ing of prescriptions by individuals engaged in drug diversion. These regu-
|ations have been drafted after discussionswith such provider groupsasthe
State Health Plan Association, Medical Society of the State of New Y ork
and the Pharmacist Society of the State of New York. The simplification
and provider beneficial provisionsinclude:

(1) Allowing electronic prescribing in the State Medical Assistance
(Medicaid) program;

(2) Eliminating the fee to practitioners and institutions for official
prescriptions;

(3) Eliminating the requirement that practitioners send written follow-
up prescriptions to pharmacies for ora prescriptions in the Medicaid
program;

(4) Allowing ora prescribing of OTC medications in the Medicaid
program and eliminating the requirement for hard copy orders for Medi-
caid OTC drugs;

(5) Eliminating the requirement that pharmacists write the DEA num-
ber of the pharmacy on the official prescription;

(6) Bar coding of the serial number on the official prescription to
expedite the dispensing process; and

(7) Eliminating multiple prescription forms practitioners currently use
to prescribe drugs.

The regulations aso define the requirements for using the official
prescription and provide for an 18-month period where both existing
prescription forms and the official prescription can be used. Thiswill allow
for atransition period for practitioners, institutions and pharmacists.

These regulations are found in amendments to 18 NYCRR Sections
505.3; 528.1; 528.2; and in the newly promulgated regulations in 10
NY CRR Part 910.

Technical amendments are also being made to 10 NYCRR Sections
85.21, 85.22, 85.23 and 85.25 to conform with the intent of Section 21 of
the Public Health Law.

Costs:

Costs to Regulated Parties:

This program is being funded by an assessment on the State Insurance
Department. The current fee to practitioners and institutionsfor the official
prescription has been eliminated. Private insurers and the Medicaid pro-
gram will realize millions of dollars in savings due to the reduction of
fraudulent prescription claims.

The allowance for electronic prescribing in the Medicaid program and
the expedition of the dispensing process through the use of bar coding will
save valuable professional time for practitioners and pharmacists.

The slight expenditure to pharmacies for software adjustments, due to
minor changesin reporting requirements, will be offset by funds through a
grant administered by the Department.

Costs to State and Local Government:

There will be no costs to state or local government.

Costs to the Department of Health:

There will be no additional costs to the Department.

Local Government Mandates:
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The proposed rule does not impose any new programs, services, duties
or responsibilities upon any county, city, town, village, school district, fire
district or other specific district.

Paperwork:

No additional paperwork is reguired. The use of a single prescription
form for controlled substances and non-controlled substances will simplify
paperwork and recordkeeping for practitioners and institutions. Currently,
practitioners use their own prescription form as well as the officia pre-
scription. The official prescription will replace existing prescriptions that
are currently used in addition to the official prescription. Encouragement
of electronic prescribing and dispensing as well as the elimination of the
requirement for awritten follow up prescription on oral prescriptionsin the
Medicaid Program will significantly reduce paperwork requirements for
practitioners, institutions and pharmacists.

Duplication:

The requirements of this proposed regul ation do not duplicate any other
state or federal requirement.

Alternatives:

There are no aternatives that would support the approach to be taken
under the regulations. The limitation on reporting requirements by phar-
macies (only for controlled substances and Medicaid prescriptions as op-
posed to requiring reporting on all prescriptions) was done after consulta-
tion with affected provider organizations.

Federal Standards:

The regulatory amendment does not exceed any minimum standards of
the federal government.

Compliance Schedule:

These regulations will become effective immediately upon filing a
Notice of Emergency Adoption with the Secretary of State.

Regulatory Flexibility Analysis

Effect of Rule on Small Business and Local Government:

This proposed rule will affect practitioners, pharmacists, retail pharma-
cies, hospitals and nursing homes.

According to the New York State Department of Education, Office of
the Professions, as of April 2003, there were approximately 120,000 li-
censed and registered practitioners authorized to prescribe and order pre-
scription drugs. According to the New York State Board of Pharmacy,
there are a total of approximately 4,500 pharmacies in New York State.
According to the New York State Education Department’s Office of the
Professions as of April 2003 there were approximately 18,000 licensed and
registered pharmacistsin New Y ork.

Compliance Requirements:

The regulations follow the newly enacted Section 21 of the Public
Health Law and require the use of the official New Y ork State Prescription
form. In addition to curtailing fraud and diversion, these regulations will
expedite the prescribing and dispensing process. Practitioners, institutions
and pharmacists will benefit from the following amendments:

(1) Allowing €electronic prescribing in the State Medical Assistance
(Medicaid) program;

(2) Eliminating the fee to practitioners and institutions for official
prescriptions;

(3) Eliminating the requirement that practitioners send written follow-
up prescriptions to pharmacies for ora prescriptions in the Medicaid
program;

(4) Allowing ora prescribing of OTC medications in the Medicaid
program and eliminating the requirement for hard copy orders for Medi-
caid OTC drugs,

(5) Eliminating the requirement that pharmacists write the DEA num-
ber of the pharmacy on the official prescription;

(6) Bar coding of the serial number on the official prescription to
expedite the dispensing process; and

(7) Eliminating multiple prescription forms practitioners currently use
to prescribe drugs.

Currently, dispensing data is required from all Schedule Il and
benzodiazepines prescriptions. The only new requirement is the submis-
sion of dispensing data from the origina dispensing of all controlled
substances.

Professional Services:

No additional professional services are necessary.

Compliance Costs:

Pharmacies may require minor adjustments in computer software pro-
gramming due to additional prescription data submission requirements;
however, this cost will be offset through the distribution of grant funds
awarded to the Department for the enhancement of its prescription moni-
toring program by the federal Bureau of Justice Assistance.
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Economic and Technological Feasibility:

The proposed rule is both economically and technologically feasible.
The process utilizes existing electronic systemsfor reporting of dispensing
by pharmacies. The regulations encourage the use of electronic prescribing
by practitioners. Electronic prescribing is not only more efficient than the
current paper process, it is also a secure procedure that will reduce pre-
scription fraud. Electronic prescribing will protect the public health and
result in substantial savingsto the Medicaid program and private insurance
aswell as enhancing public safety.

Minimize Adverse Impact:

The regulations require only a minimal increase in reporting require-
ments. These requirements were negotiated with organizations represent-
ing the affected groups. The use of bar coding, the elimination of written
follow up prescriptions for oral prescriptions for the Medicaid program
and the encouragement of electronic prescribing minimize any adverse
impact.

Small Business and Local Government Participation:

During the drafting of the statute which isthe basis of these regulations,
the Department met with the Pharmacist Society of the State of New Y ork
(PSSNY), the Medical Society of the State of New Y ork (MSSNY) and the
Health Plan Association of New Y ork. The regulations were drafted con-
sidering their comments. Local governments are not affected.

Rural Area Flexibility Analysis

Types and Estimated Numbers of Rural Areas:

The proposed rule will apply to participating pharmacies, practitioners
and ingtitutionslocated in all rural areas of the state. Outside of major cities
and metropolitan population centers, the majority of countiesin New Y ork
contain rural areas. These can range in extent from small towns and
villages and their surrounding areas, to locations that are sparsely popu-
lated.

Compliance Requirements:

The only compliance requirements are the use of the officia prescrip-
tion provided free of charge and additional minimal reporting requirements
by pharmacies. The regulations are in furtherance of new Section 21 of the
Public Health Law authorizing a statewide official prescription aimed at
reducing fraud. Additionally, the regulations assist practitioners and phar-
macies by making the prescribing and dispensing process more efficient
through the use of electronic prescribing.

Professional Services:

None necessary.

Compliance Costs:

None.

Economic and Technological Feasibility:

The proposed rule is both economically and technologically feasible.
The process will utilize existing electronic systems for reporting of dis-
pensing information by pharmacies. The regulations encourage the use of
electronic prescribing, which is more efficient and more secure than a
paper process. Electronic prescribing will also enhance patient safety
through a reduction in medication error due to legibility issues.

Minimize Adverse Impact:

The regulations require only a minimal increase in reporting require-
ments. This requirement is minimized by permitting pharmacies to scan
the bar code of the prescription serial number onto the Medicaid claim
form aso through the allowance of electronic prescribing. Additionally,
the benefits on regulated entities resulting from these regulations and
described herein outweigh any adverse impact.

Rural Area Participation:

During the drafting of this regulation, the Agency met with and solic-
ited comments from pharmacist, health plan and practitioner associations
who represent these professionsin rural areas. No particular issues relating
to the effect of this program on rural areas was expressed.

Job Impact Statement

Nature of Impact:

This proposal will not have a negative impact on jobs and employment
opportunities. In benefiting the public health by ensuring that drug diver-
sion does not occur through the use of forged or stolen prescriptions, the
proposed amendments are not expected to either increase or decrease jobs
overal. The fiscal savings to public and private insurers will result in an
economic benefit to these groups and could have a positive influence on
jobs. Additionally, the anticipated time saved by practitioners and pharma-
cistswill benefit all parties involved as well as patients.

EMERGENCY
RULE MAKING

HIV Laboratory Test Reporting

|.D. No. HLT-05-06-00013-E
Filing No. 39

Filing date: Jan. 17, 2006
Effectivedate: Jan. 17, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 63 of Title 10 NYCRR.

Statutory authority: Public Health Law, sections 2130, 2139 and
2786(1)

Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: The specific rea-
sons underlying the finding of necessity to adopt as an emergency rule are
asfollows:

Section 63.4(a)(4)(i).

On February 11, 2005, the Commissioner of New York City Depart-
ment of Health and Mental Health (NYCDOHMH) announced that a
highly drug resistant strain of human immunodeficiency virus (HIV) had
been diagnosed in a NYC resident who had not previously undergone
antiviral drug treatment. This patient, believed to beinfected within the last
20 months, experienced a very rapid progression to AIDS, raising fears
that a new highly drug resistant strain of rapidly progressive HIV is being
transmitted in New York State (NY'S).

This three drug-class resistant HIV strain may not respond to three of
four classes of anti-retroviral medication, greatly limiting treatment op-
tions. Thislevel of drug resistance is often seen in patients that have been
on treatment for many years but is thought to be rare among patients who
are newly diagnosed or who have never received antiretrovira therapy.
Currently little information exists on a population basis regarding where
and to what extent these drug resistance HIV strains are occurring among
treated and untreated patients, and among patients newly diagnosed with
HIV.

This event highlights the critical need for the HIV surveillance system
of the NY S Department of Health (NY SDOH) to be strengthened in order
to provide population-based information about emergent major threats to
those with or at risk for HIV/AIDS. Specifically, information is needed on
incidence and drug resistance in the population that will establish an early
warning system for resistance to particular drugs, especially among newly
infected individuals. Information on resistance in the population and sub-
populations will aso guide public health officialsin 1) establishing and/or
maintaining prevention efforts for groups at highest risk for acquisition of
HIV that may be difficult to treat and 2) in maintaining sufficient resources
for care of personswith AIDSthat have aviral strain that is highly resistant
to antiretroviral treatment. Aggregate information on resistance patternsin
NY Sisnecessary to better inform physiciansin clinical practice on how to
manage patients in their community particularly when treating newly
diagnosed, symptomatic patients and administering post exposure antire-
troviral prophylaxis following possible exposure to HIV of unknown
source.

To accomplish this, a comprehensive, population-based HIV surveil-
lance system that incorporates surveillance for HIV incidence and HIV
drug resistance must be established as soon as possible. The existing NYS
HIV Reporting System provides a foundation for this system, but must be
expanded to include: 1) the reporting of all nucleic acid (RNA or DNA)
detection test results and all CD4 lymphocytes test results for more com-
plete information on the magnitude of the HIV epidemic in NY S and the
number and proportion of people with HIV in care for HIV infection; and
2) theresults of HIV subtype and drug resistance testing.

Section 63.11

Thisisacritical timefor al barriersto HIV testing and drug resistance
testing to be eliminated. HIV testing must be encouraged and facilitated.
The current informed consent and HIV release forms contained in Section
63.11 must be revised to accurately reflect changesin test technol ogies and
advances in treatment that have occurred since the writing of the original
regulations. Further, federa privacy regulations promulgated under the
Health Insurance Portability and Accountability Act (“HIPAA™) require
changesin the HIV release form for all providers who are covered by the
federal law. These formswill be removed from Section 63.11, revised and
placed on the department’s website, enabling prompt, convenient up-
dating to keep pace with future changes in HIV testing and treatment.
Removal of the text of these forms from Section 63.11 and use of web-
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based forms, which are current, clear and simplified, is necessary and
urgent.

Specifically, a more accurate up-to-date consent form will facilitate
HIV antibody testing and resistance testing as well as incidence testing to
monitor the HIV epidemic. The new consent form also provides the oppor-
tunity for individuals to consent at one point in time to a course of
medically recommended HIV testing (e.g., during pregnancy) for which
they are being counseled. The language on the consent form has been
greatly simplified to make it easier for individuals to understand and easier
for providers to use. Its use will streamline counseling and thus reduce
barriers to testing. The simplification of the form will be in conjunction
with an education campaign aimed at providersto streamline counseling to
the extent possible that is consistent with the law.

As noted, the authorization for release of confidential HIV related
information must be up-dated to conform to federal privacy regulations.
Patients will be confused if they attempt to use the existing form to obtain
the release of their records from HIPAA covered providers. All hospitals
and the majority of providers are covered by HIPAA and can no longer
honor the release form which now appearsin Section 63.11.

Subject: HIV laboratory test reporting.

Purpose: To expand laboratory reporting to include Viral Load and CD4
test results and HIV drug resistance testing.

Text of emergency rule: Subparagraph (i) of Section 63.4(a)(4) is
amended to read as follows:

(4)(i) Laboratories performing diagnostic tests shall report to the Com-
missioner cases of initial determinations or diagnoses of HIV infection,
HIV-related iliness and AIDS on a schedule to be specified by the Com-
missioner. Laboratories shall report the following: confirmed positive HIV
antibody test results, [positive] HIV nucleic acid (RNA or DNA) detection
test results, all CD4 lymphocyte counts [less than 500 cells per microliter
or less than 29 percent of total lymphocytes] unless the test was known to
be performed for reasons other than HIV infection or HIV-related ilIness,
HIV subtype and antiviral drug resistance testing in a format designated
by the Commissioner, and the results of other tests as may be determined
by the Commissioner to indicate adiagnosis of HIV infection, HIV-related
illnessor AIDS.

Section 63.11 is hereby REPEALED and section 63.12 is renumbered
section 63.11.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire April 16, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: William Johnson, Department of Health, Division of
Lega Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsgna@health.state.ny.us

Regulatory Impact Statement

Statutory Authority:

Public Health Law (PHL) Section 2139 requires the Commissioner to
promulgate rules and regulations as shall be necessary and proper to
effectuate the purposes of Article 21, Title 111 relating to the reporting and
tracking of HIV/AIDS.

PHL Section 2130 requires that physicians and laboratories performing
diagnostic tests or making a medical diagnosis immediately report deter-
minations or diagnoses of HIV and AIDS. Such reports shal include
information concerning the case “as shall be required by the Commis-
sioner.”

PHL Section 2786 authorizes the State Commissioner of Heath to
develop and/or approve forms for informed consent and for the release of
confidential HIV-related information.

Legidative Objectives:

PHL Sections 2130 and 2139 were enacted to permit the Department of
Health to conduct epidemiologic surveillance for HIV/AIDS: to record,
monitor and evaluate the progression of the HIVV/AIDS epidemic in the
state. Confidential reporting allows the health department to assess the
spread of the disease in various localities and among risk group, thereby
enabling focused prevention efforts and the targeting of scarce health
resources where they can be most effective.

The New York State L egislature mandated the Department’ s develop-
ment of model forms and approval of formsin order to standardize and
ensure compliance with elements of informed consent, set forth in Section
2781, and disclosure provisions outlined in Section 2782.

Needs and Benefits:
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A decade ago, the course of the AIDS epidemic in New York State
began to change dramatically due to the increasing use and effectiveness of
highly active antiretroviral therapy (HAART), and use of viral load and
HIV resistance laboratory teststo monitor the effectiveness of therapy. The
decrease in AIDS diagnoses and deaths and the improving immunologic
status of many persons living with HIV due to use of HAART has been
accompanied by the development of mutations leading to anti-retroviral
drug resistance. Although these mutations are commonly seen in persons
who have received prior retroviral therapy without complete suppression
of HIV viral load, population-based data are not available on the extent of
resistance in the treated population. It is also not known to what extent
resistant mutations are transmitted from one person to another, leading to
decreased treatment options in those newly infected and diagnosed with
HIV.

With the recent documentation of aHIV strain with resistance to three
drug classes and rapid progression to AIDS in a NYC man newly diag-
nosed with HIV, the need for a comprehensive surveillance system de-
signed to provide this information on a population basis is pressing. Ex-
panding the existing NY S population based HIV surveillance system to
incorporate surveillance of both HIV incident infection and HIV drug
resistance will provide data not only on the level of HIV drug resistance
among the treated population but also on transmission of HIV strains that
are highly drug resistant among the newly diagnosed population. It will
alow the examination of geographic differences and trends overtime in
resistance patterns. These aggregate data will be extremely valuable to
physicians, providing them with information on the resistance patterns that
will help guide HIV treatment practices. They will also help public health
agencies charged with making the best use of resources to develop effec-
tive prevention and care programs.

HIV vira load suppression is necessary to prevent the development of
HIV drug resistance. Since June 2000, laboratories have reported detecta-
ble viral load test results to the Department. The inclusion of non-detecta-
ble vira loads in the surveillance system offers a valuable population-
based assessment of the suppression of viral |oad and therefore the risk for
the development of drug resistance. If the goal to avoid drug resistance is
not being met at a population level, then viral load information will allow
interventions to be designed that target the problems that are allowing
resistant strains to proliferate (i.e., direct transmission of resistant strains,
lack of entry into medical care, and/or inadequate viral load suppression
even with medical care).

One of the original intents of the legislature in passing PHL Article 21
was to provide more case information to better track the HIV epidemicin
New York State. The “Memorandum in Support, the New York State
Senate”, Session Laws of 1998, Chapter 163, p. 1631 states. “Thislegisla-
tion has the potential to save countless lives while assuring that infected
and exposed individuals are given a chance to get tested and treated at the
earliest possible stage in the progression of disease. In addition, making
HIV areportable disease will enable public health officials to more accu-
rately track the spread of the epidemic into different communities, thus
alowing them to direct treatment, prevention and educational funding into
those communities most affected by the disease.”

The use of HAART has increased the percentage of HIV-infected
patients with undetectable viral loads and high CD4 counts. Requiring the
reporting of undetectable viral loads and all CD4 lymphocyte counts (the
names of persons undergoing CD4 testing for non-HIV related reasons will
be deleted from the HIV/AIDS Registry) will provide a more complete
picture of the epidemic, including the proportion of infected personswhose
HIV is optimally controlled (undetected viral load and high CD4 count)
and who are in ongoing medical care in different regions of the state. This
information will assist in defining the complete HIV spectrum of disease at
the population level in New York State, identifying trends in control of
disease across time, and evaluating areas of the state where access to care
may be an issue.

With the availability of HAART, it is more important than ever that
barriersto HIV diagnostic testing be reduced. The Department is undertak-
ing abroad initiativeto make HIV testing routinein medical settingsand to
streamline the counseling and consent process. With respect to the HIV
test consent form, testing must be further encouraged and made a standard
part of medical carein NY S. The current forms contained in Section 63.11
are no longer accurate due to changes and options in test technologies and
advances in treatment. Further, the release form does not reflect the re-
quirements of new federal privacy regulations.

Specifically, the need to repeal the existing HIV consent form results
from the evolution of HIV testing technologies. Rapid HIV antibody tests
now available can provide a negative or preliminary positive result during
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asingle appointment, often in less than an hour. Other testing technologies
involving various body fluids are now available. The current consent form
is focused on the ELISA and Western Blot tests and needs to be stream-
lined. Further, with treatment advances, it is timely to update the consent
form to emphasize routine testing for disease monitoring that occurs in
medical care (e.g., viral load and resistance testing). V arious testing proto-
cols, consisting of one or more tests now exist and need to be accommo-
dated by a consolidated informed consent form; for example, testing and
follow-up testing during pregnancy as recommended by the NY SDOH and
the Center for Disease Control and Prevention (CDC). In 2004, the Depart-
ment distributed a special version of the consent forms to permit a follow
up test later in pregnancy, with a single consent form. Also, viral load and
other teststo monitor HIV are now aroutine part of HIV health care but are
not addressed by the current consent form. The revised consent form will
provide a single and comprehensive way to obtain this consent. Finally,
CDC recommends that state health departments conduct incidence testing
on al persons newly diagnosed. Such testing does not provide accurate
information about individual patients, but in aggregate the result allow
estimation of HIV incidence in the populations. Consent for thistest isalso
part of the revised consent form.

The current HIV release form must be revised to ensure compliance
with the new federal Health Insurance Portability and Accountability Act
(“HIPAA") privacy regulations at 45 C.F.R. Part 164. The revised release
will permit HIPAA covered providers to disclose information, including
HIV information, without violating federal law.

Both forms will be available on the NYSDOH web site. There is no
requirement in statute that such forms be promulgated as regul ations. Web-
based forms can be more conveniently up-dated and made readily availa-
ble to providers. Remova of the text of these forms from Section 63.11
and use of web-based formsthat are current, clearly worded and simplified
are urgent needs and provide a service to the regulated parties.

Costs:

Costs for the Implementation of, and Continuing Compliance with the
Regulation to the Regulated Entity:

There will be no additional costs for the laboratories associated with
the reporting of all HIV nucleic acid (RNA or DNA) detection test results
and al CD4 lymphocyte test results, asthis can easily beincorporated with
the existing reporting of positive HIV nucleic acid (RNA and DNA)
detection tests. Approximately 25 laboratories conduct HIV drug resis-
tance testing. Laboratories already reporting test results to the NY SDOH
via the NYS Electronic Clinical Laboratory Reporting System (ECLRS)
may require some one-time programming costs to set up the extraction of
data from their testing systems and incorporating it with the ECLRS
transfers. Laboratories not reporting through ECLRS will require a mini-
mum commitment of additional staff time to establish an account on the
NY S Department of Health’s (NY SDOH) Health Provider Network (HPN)
for highly secured transfer of data directly to the NY SDOH.

Updated and streamlined informed consent and release forms will be
cost saving to regulated parties. They will save staff time in the informed
consent process because the new form is a simplified and comprehensive,
and is a more accurate reflection of existing testing protocols. The up-
dated release form will facilitate a patient’ sright to authorize the exchange
of HIV-related information. As persons with HIV/AIDS live longer, the
authorized exchange of medical information isincreasingly beneficial for
coordination of medical care and other HIV-related services.

Costs to the Department of Health and Other State and Local Govern-
ments:

The amendment to Section 63.4 will expand the current HIV reporting
system requiring additional coststo the NY SDOH. Specificaly, additional
servers at a cost of approximately $50,000 and 160 hours of contractual
programming for a total cost of $16,000 will be needed for implementa
tion. The ECLRS modifications will require at least 80 hours of program-
ming at $8,000. Two additional staff personswill be required to 1) process
the additional laboratory reports and 2) interpret, analyze and generate
aggregate reports of the drug resistance data. These costs are based on the
actual experience of the NYSDOH in developing the current ECLRS and
the electronic HIV Surveillance systems.

There will be no costs to county health departments. The
NYCDOHMH may require additional minor computer hardware and/or
software to incorporate electronic drug resistance reporting into the NYC
HIV Surveillance Program.

Agencies of state and local government that conduct HIV testing will
incur no new costs as a result of these regulations deleting Section 63.11.
Asisthe case with private regulated parties, costs associated with the time
expended in obtaining informed consent for HIV testing and with release

of HIV-related information should decrease as a result of these amend-
ments.

Further, as of August 30, 2005, 62 of the 72 laboratories affected by
this reporting requirement are reporting CD4 and viral loads as required.
The resulting impact on the department’s staff has been moderate and
efficiencies are in place to minimize workload.

The above assessment of the cost benefits of deleting Section 63.11 is
based upon actual experience on the part of the NY SDOH and providersin
obtaining informed consent and securing authorization for the release of
confidential HIV-related information.

Local Government Mandates:

There are no city or county laboratories conducting drug resistance
testing. Therefore, the amendment of Section 63.4(&)(i) mandating the
reporting of drug resistance testing does not impact any city or county
government.

The proposed regulations concerning the repeal of Section 63.11 im-
pose no new mandates on any county, city, town or village government,
school district, fire district or other specia district, unless a city, town or
village government, school district, fire district or other specia district
offersHIV testing andis, therefore, subject to these regulationsto the same
extent as a private regulated party.

Paperwork:

There will be no additional paperwork required of the laboratories or
NYCDOHMH. The majority of laboratories conducting HIV drug resis-
tancetesting for NY Sresidents are aready reporting other required testing
results through the NY SDOH’ s ECL RS system. These laboratories will be
able to electronically report the results of their drug resistance testing
through ECLRS as well. Laboratories not currently reporting through
ECLRS will be required to report electronically to the NY SDOH via the
file transfer utility over the highly secured Health Provider Network
(HPN).

No new paperwork is required as a result of the deletion of Section
63.11. The proposed regulation deleting Section 63.11 would actually
result in less paperwork since the release form is now inaccurate for use by
HIPAA covered providers.

Duplication:

These rules, amendment of Section 63.4(a)(i) and repeal of Section
63.11 do not duplicate any other state law, rule or regulation. These
regulations also do not duplicate any federa regulations, but rather the
revised release form complies with recently enacted federal privacy regu-
lations.

Alternatives:

The most effective and efficient way to monitor HIV drug resistancein
a given population and to operate a system for enabling a clinical alert
regarding the prevalence of drug resistanceisto establish acomprehensive
HIV Surveillance system that incorporates universal laboratory reporting
of HIV drug resistance testing. Although research studies can provide
valuable clinica information on HIV drug resistance, they are costly and
only provide information specific to the study participants. The results of
these studies cannot provide comprehensive information on the total NY S
population of HIV infected people.

The Department of Health considered direct provider reporting in place
of expanded laboratory electronic reporting. However, provider reporting
on paper forms has been shown to be less reliable, less efficient and would
prove to be more costly. Electronic clinical laboratory reporting for disease
surveillance is universally promoted by public health authorities.

The aternative of retaining the existing informed consent form and
release form was determined to be unacceptable. The informed consent
form does not reflect current HIV testing technology or benefits of testing.
The retention of arelease form in Section 63.11 that is not compliant with
federal regulationsis not an acceptable alternative.

The Department of Health is sensitive to the possibility of additional
non-HIV infected persons being reported to the department due to the
expanded reporting of all CD4 test results. We note that no report is placed
on the registry without confirmation (i.e., matching with other HIV related
tests or verifying status with a person’s provider). These procedures have
been in place for over ten years without incident or problem which nega-
tively affect privacy. Nevertheless, the Department of Health considered
the possibility of adding a provider check off to laboratory slipsto indicate
that the laboratory test was unrelated to HIV. After consideration of the
unlikelihood of full provider compliance, confidentiality concerns, the
necessity for laboratory software reprogramming based on this change and
the costs involved as weighed against the problem free procedures long in
existence, the Department decided to continue the present system.

Federa Standards:
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The National Centers for Disease Control and Prevention (CDC) is
currently in the process of updating the HIV Surveillance Guidelines. Itis
anticipated that the new guidelines will incorporate recommendations
from the Council of State and Territorial Epidemiologists (CSTE) that all
states require the laboratory reporting of both detectable and non-detecta-
ble viral load tests and all CD4 lymphocytes tests to state public health
departments.

Monitoring the epidemic through broad reporting is promoted by the
Centersfor Disease Control and iswidely accepted across the country. All
but two states require reporting of some level of CD4 lymphocytes and/or
viral loads and fourteen states have similarly undertaken to require the
reporting of all CD4 lymphocytes and viral load testing (Arizona, Arkan-
sas, Florida, Indiana, lowa, Louisiana, Michigan, Mississippi, Missouri,
New Hampshire, North Dakota, South Carolina, Utah and Wyoming).
Comprehensive reporting enables the identification of previously unre-
ported HIV cases. It also enables comparisons across geographic areas and
across similar population groupings. Epidemiological prediction is facili-
tated and appropriate health planning can occur.

There are currently no federal regulations governing informed consent
for HIV testing. The federal government has provided recommendations
that state review their current requirements to remove unnecessary obsta-
clesand barriersto HIV testing. Recent federal regulations, 45 C.F.R. Part
164, require that certain language appear on al release forms covered by
the federal privecy act.

Compliance Schedule:

The emergency regulations be effective upon filing with the Secretary
of State.

Regulatory Flexibility Analysis

Effect of Rule:

The proposed changes to the regulations will affect approximately 24
|aboratoriesthat conduct HIV drug resistance testing. Of these 24 [aborato-
ries, only two are classified as small businesses and both of those laborato-
ries are located out of state. The only local government that will be
impacted by these proposed changes is the NYCDOHMH, which is re-
sponsible for conducting HIV Surveillance in NY C, under a deputization
agreement with the NY SDOH.

The deletion of Section 63.11 has no impact on small businesses.

Compliance Requirements:

Under the proposed changes, the laboratories that are small businesses
will be reguired to electronically report the results and date of HIV drug
resistance testing to the NY SDOH, along with the names and addresses of
the patients and providers and other demographic data as required by the
Commissioner. In addition, laboratories will be required to report al viral
load and CD4 lymphocyte test results. The HIV drug resistance records for
NY C residents will be transferred by the NY SDOH to the NYCDOHMH
where they will be incorporated with the NY C HIV Surveillance System.

With respect to the use of new consent forms and release forms,
providers confront no additional compliance requirements. The forms can
be mailed on request and also downloaded and substituted for old forms as
needed.

Professional Services:

L aboratories may require minimal computer programming to meet the
requirements of these proposed laboratory changes. Technical assistance
will be available from the NY SDOH.

NY CDOHMH may require an additional research scientist to analyze
the HIV drug resistance data if they chose to do so under the authority of
the state.

Use of new consent forms and release forms will not involve any
additional professional services.

Compliance Costs:

Compliance costs for the laboratories that are classified as small busi-
nesses will likely be minima due to the low volume of case reports
expected from these entities. Technical assistance from the NY SDOH will
be available.

Providers using release forms and consent forms now copy such forms
for their own use. Therefore, no extra cost is anticipated.

Economic and Technological Feasibility:

Laboratories classified as small businesses will receive detailed in-
structions on how to report. In addition, technical assistance will be availa-
ble from the NY SDOH.

Having forms available and updated on the internet, suitable for
downloading, is both economically and technically feasible.

Minimizing Adverse Impact:

The adverse impact on the laboratories classified as small businesses
will be minimized by utilizing ECLRS, which is the existing mode of
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electronic reporting for the majority of laboratories. For those not choosing
toreport viaECL RS, an alternative el ectronic reporting mechanism will be
available. Technical assistance will be available from the NY SDOH.

There is no adverse impact regarding use of the new forms located on
the NY SDOH web site.

Small Business and Local Government Participation:

The NYCDOHMH are supportive of the reporting of non-detectable
vird loads, al CD4 lymphocyte test results and HIV drug resistance
testing. Plans have been made to consult directly with all laboratories.

With respect to the new forms, the NY SDOH has shared the consent
form with a few health and human service providers and has received
comments from them for consideration. Plans have been made to contact
other health and human service providers and stakeholders regarding the
new consent form.

Rural Area Flexibility Analysis

None of the laboratories conducting HIV drug resistance testing are
located in rural counties.

The repeal of Section 63.11 has no unique impact on rural area provid-
ersor patients.

Job Impact Statement

The emergency amendment of Section 63.4(a) will have no impact on
jobs and employment opportunities.

The repeal of Section 63.11 does not impact on rura areas in any
unique way. In fact, having updated forms available on the intranet will be
aconvenient service to rural providers and patients.

Power Authority of the State of
New York

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Ratesfor Power and Energy
|.D. No. PAS-05-06-00016-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Revised electricity rates for the Otsego Electric Coop-
erative.

Statutory authority: Public Authorities Law, section 1005

Subject: Ratesfor power and energy.

Purpose: To protect the integrity of the system.

Text of proposed rule:
OTSEGO ELECTRIC COOPERATIVE
Proposed Monthly Rates
Proposed!
Rates
General Service-Residential SC1
Custom Charge $11.00
Energy Charge, per kWh $.0873
Small Commercial-Single Phase SC2
Customer Charge $12.00
Energy Charge, per kWh $.0859

General Power-Multi Phase SC3-A

Demand Charge, per kW $6.50
Energy Charge, per kWh $.0753
Genera Power-Single Phase SC3-B

Demand Charge, per KW $6.50

Energy Charge, per kWh $.0646
Security Lighting SC4

(Charge per lamp, per month)

175 Mercury Vapor $9.20

1 Purchase Power Adjustment reflected in proposed rates.
Otsego Electric Cooperative
Expense and Revenue Summary
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Five-Year

Average Proposed (1)
Purchase Power Expense
(NYPA hydro, incremental & 1SO
Charges) $1,037,916 $1,280,668
Distribution Expense (Coop-owned
facilities) 1,310,500 1,524,741
Depreciation Expense
(On al capital facilitiesand
equipment) 486,774 537,961
Genera & Administrative
(Salaries, Insurance, Mgmt Services &
Adm. Expenses) 602,446 655,450
Rate of Return— (Average 3.5%,
Proposed 5.5%) (Includes debt service
on current & planned debt, Federal
Government Regulatory financial ratio
level Reguirement, Coop Members’
Patronage Capital Distribution and
cash reserves for contingencies) 526,645 1,009,121
Miscellaneous Revenue Credit
(e.g., Sale of used equipment, etc.) (72,072) (81,350)
Total Cost of Service $3,892,209 $4,926,591
Revenue at Present Rates $4,560,366
Deficiency at Current Rates $366,225
Revenue at Proposed Rates $4,926,591

Increase % at Proposed Rates 8.0%
(1) Based on 5 years historical & projected data.

Text of proposed rule and any required statements and analyses may
be obtained from: Angela D. Graves, Power Authority of the State of
New York, 123 Main St., 15-M, White Plains, NY 10601, (914) 287-3092,
e-mail: anglea.graves@nypa.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
Statements and analyses are not submitted with this notice because therule
is within the definition contained in section 102(2)(a)(ii) of the State
Administrative Procedure Act.

Public Service Commission

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Hitachi Ltd. Current Transformer Type UB-R by HBV AE Power
Systems Incor por ated

I.D. No. PSC-05-06-00017-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition dated Dec. 23, 2005 by
HVB AE Power Systems Incorporated for commission approval of the
Hitachi Ltd. current transformer Type UB-R.

Statutory authority: Public Service Law, section 67(1)

Subject: Approva of new types of electricity meters, transformers, and
auxiliary devices— Case 279.

Purpose: To permit electric utilitiesin New Y ork State to use the Hitachi
Current Transformer Type UB-R.

Substance of proposed rule: The Commission will consider a request
from HVB Power Systems Incorporated for approval and use of the
Hitachi Ltd., Current Transformer UB-R. Consolidated Edison Company
of New York, Inc., has stated its intent to use the Hitachi Current Trans-
formers at the Mott Haven Substation located at 415 Bruckner Blvd.,
Bronx, New York for use in revenue grade metering applications, if ap-
proved.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-E-1637SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Market Supply Charge Complaint by Strategic Power Manage-
ment, Inc. against Orange and Rockland Utilities, Inc.

I.D. No. PSC-05-06-00018-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify a complaint filed on
Dec. 28, 2005 by Strategic Power Management, Inc. (SPM) against Or-
ange and Rockland Utilities, Inc. (O&R) regarding its market supply
charge.

Statutory authority: Public Service Law, section 66(1)

Subject: SPM complaint against O&R regarding its market supply
charge.

Purpose: To consider SPM’s complaint against O& R regarding its mar-
ket supply charge.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or reject in whole or in part or modify a com-
plaint filed on December 28, 2005 by Strategic Power Management, Inc.
(SPM) against Orange and Rockland Utilities, Inc. (O&R) regarding its
Market Supply Charge. SPM contends that O& R's Market Supply Charge
as currently calculated is unjust and unreasonable in that it does not reflect
market electricity prices because of various reconciliation adjustments and
the utility’ s hedging program.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-M-0003SA 1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Transfer of Certain Cable System Propertiesby Shaner Cablelnc.
and Atlantic Broadband (Penn), LLC

I.D. No. PSC-05-06-000019-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, ajoint petition of Shaner Cable,
Inc. and Atlantic Broadband (Penn), LLC for transfer of certain cable
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system properties, franchises and certificates of confirmation from Shaner
Cable, Inc. to Atlantic Broadband (Penn), LLC.

Statutory authority: Public Service Law, section 222

Subject: Transfer of certain cable system properties, franchises and cer-
tificates of confirmation of Shaner Cable, Inc. to Atlantic Broadband
(Penn), LLC.

Purpose: To approve the transfer.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or reject, in whole or in part, ajoint petition by
Shaner Cable, Inc. and Atlantic Broadband (Penn), LLC for a transfer of
certain cable systems, properties, franchises and certificates of confirma-
tion from Shaner Cable, Inc. to Atlantic Broadband (Penn), LLC.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-V-1551SA1)

Racing and Wagering Board

EMERGENCY
RULE MAKING

Parlay Betting at Harness and Thoroughbred Racetracks

I.D. No. RWB-05-06-00001-E
Filing No. 34

Filing date: Jan. 11, 2006
Effective date: Jan. 11, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 4010.6 and 4122.38 of Title 9
NYCRR.
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 101, 227 and 909
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons underlying the finding of necessity: Section 909 of the
New York State Racing and Pari-Mutuel Wagering and Breeding Law
went into effect on February 14, 2005 and authorizes a new type of wager
called the “proposition wager” to be offered in pari-mutuel wagering. The
statute directs the Board to promulgate rules and regulations that will
provide guidelines and make determinations on items such as what classes
of races the wager may be offered in. In order to offer the Proposition
Wager, certain amendments to the Parlay wager rules are required. This
rule is necessary to ensure that proposition wagering is available and the
state can receive reasonable revenue in support of government arising from
such wagering at al horse tracks throughout New Y ork.
Subject: Parlay betting at harness and thoroughbred racetracks and the
number of races and poolsin which a series of parlay bets may be made.
Purpose: To increase the number of races on which parlay betting can
occur by including proposition wagering pools, thereby offering fans more
variety in wagering opportunities.
Text of emergency rule: Subdivision (b) of Section 4010.6 of 9E
NY CRR is amended to read as follows:

(b) The parlay is not a pari-mutuel pool, but is a series of bets combin-
ing betting entriesin win, place, [or] show or proposition poolsin each of
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two or more separate races in chronological order. The initial amount bet
constitutes the bet on the first betting entry in the first parlay race (leg); if
successful, the payoff from winning the first leg (to the lowest penny) is
then bet on the betting entry designated in the second leg; if again success-
ful, and if the parlay continues, the payoff from winning the second leg is
then bet (to the lowest penny) in the third leg; etc.

Subdivision (c) of Section 4010.6 of 9E NY CRR isamended to read as
follows:

(c) A parlay bet may combine any of the races on the program and must
combine at least two and not over [six] eight races. Betsare limited to win,
place, [or] show or proposition pool types for which a corresponding pool
isconducted on the race selected. Theracesin aparlay must be chronologi-
cal but need not be consecutive nor combine the same type pool. The
parlay shall be designated on one pari-mutuel ticket which may also
evidence other parlay bets combining the same races. A parlay bet ticket
must contain all win, place or show bets without any proposition betsor all
proposition bets without any win, place or show bets. Subdivision (b) of
Section 4122.38 of 9E NY CRR is amended to read as follows:

(b) The parlay is not a pari-mutuel pool, but is a series of bets combin-
ing betting entries in win, place, [or] show or proposition poolsin each of
two or more separate races in chronological order. The initial amount bet
constitutes the bet on the first betting entry in the first parlay race (leg); if
successful, the payoff from winning the first leg (to the lowest penny) is
then bet on the betting entry designated in the second leg; if again success-
ful, and if the parlay continues, the payoff from winning the second leg is
then bet (to the lowest penny) in the third leg; etc.

Subdivision (c) of Section 4122.38 of 9E NYCRR is amended to read
asfollows:

(c) A parlay bet may combine any of the races on the program and must
combine at least two and not over [six] eight races. Betsare limited to win,
place, [or] show or proposition pool types for which a corresponding pool
isconducted on the race selected. Theracesin aparlay must be chronologi-
cal but need not be consecutive nor combine the same type pool. The
parlay shall be designated on one pari-mutuel ticket which may also
evidence other parlay bets combining the same races. A parlay bet ticket
must contain all win, place or show betswithout any proposition bets or all
proposition bets without any win, place or show bets.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire April 10, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Gail Pronti, Secretary to the Board, Racing and Wa-
gering Board, One Watervliet Ave. Ext., Suite 2, Albany, NY 12212, (518)
453-8460 Ext. 3300, e-mail gpronti @racing.state.ny.us

Regulatory Impact Statement

1. Statutory Authority: The New York State Racing and Wagering
Board (“Board”) is authorized to promulgate these rules pursuant to Rac-
ing, Pari-Mutuel Wagering and Breeding Law (“RPMWBL") Sections
101(1) and 227(1). Under Section 101(1), the Board has general jurisdic-
tion over al horseracing activitiesand all pari-mutuel thoroughbred racing
activities. Under Section 227(1), the Board has been directed to promul-
gate rules and regulations to administer the conduct of pari-mutuel wager-
ing.

2. Legidlative Objectives: This amendment advances the legislative
objective of regulating the conduct of pari-mutuel wagering in a manner
designed to maintain the integrity of racing while generating a reasonable
revenue for the support of government.

3. Needs and Benefits: The amendments are necessary to expand parlay
wagering opportunities; thoroughbred section 4010.6 and harness section
4122.38, entitled “Parlay Betting,” by maximizing wagering opportunities
to the betting public that are now available through state-of-the art techno-
logical capabilities of the totalizator systems whereby wagers are comput-
erized, processed and transacted. A parlay isasingle bet that links together
two or more individual wagers; where the total winnings from one wager
are“rolled into” the wager for next consecutive racing contest. The parlay
bet is preserved so long as every wager for the respective racing contest in
the series wins. If any single wager loses, the entire parlay bet is lost.
Under current rule, the bets are limited to win, place, or show wagers.

Under the proposed rule, a parlay series can be extended up to eight
racing contests from the current limit of six races. At the time of the
origina promulgation of the parlay rule in 1988, the parlay wager was
limited to six races because of the totalizator system’s capability. At that
time, six races was the maximum number of races that could be processed
by the totalistic system. Due to technological advancementsin the totaliza-
tor system'’ stechnology, thereis now acapacity to include up to eight races
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when taking a parlay bet. This provides for another method of wagering,
and thereby, increases potentia revenue to the state.

The proposed amendments also alow parlay betting on a series of
proposition wagers. The object of aproposition wager isto bet which horse
will finish a race before the other, no matter what the overall placing of
either horse.

Currently, aparlay bet can only combine betting entries within the win,
place or show pools. This proposed rule will expand parlay betting to
include proposition wagering pools. Thisisbeneficial for New Y ork in that
it offers another betting option for the public. It also makes the proposition
payout to the public larger when incorporated into a parlay bet, therefore,
potentially attracting more wagerers.

For example, consider there are four proposition wager races with
official payout prices of $2.80, $3.20, $3.00 and $2.40. A bettor making a
winning proposition wager on each race separately of $5.00 each would
bet atotal of $20.00 and receive $28.50 back. If that bettor “parlayed,” via
the parlay bet, the same four proposition wagers, for the same amount of
money, he would receive $60.60 back. The payoff is larger because the
parlay bet amounts won in the previous races are rolled over to the lowest
penny. Being able to parlay a series of proposition wagers is attractive to
the bettor, because the same investment yields a larger pay off, once the
“parlaying” starts. Parlay wagering is also convenient because the bettor
does not have to wait in line to make another bet, which is particularly
advantageous on big race days with large crowds.

4. Costs: () Costs to regulated parties for the implementation of and
continuing compliance with the rule: It is anticipated that no costs will be
incurred by the regulated entities. In particular, extending the type of pool
on which a parlay bet may be made is something that the totalizator
systems can readily accommodate. For example, the proposed rule requires
that parlay bets can now be made on a series of proposition wagers, and
can be made on up to eight racesin aday. The tracks and OTB’s have tote
systems' personnel and personnel on staff who can process these changes
easily. Thereafter, the changes caused by the amendments are absorbed by
current tote equipment and staff.

(b) Costs to the agency, the state and local governments for the imple-
mentation and continuation of the rule: None.

(c) The information, including the source(s) of such information and
the methodology upon which the cost analysisis based: See (d) below.

(d) There will be no costs to the agency, as it is a matter of the track
operator implementing minor adjustments, via their tote system operator,
to an existing system already in place.

5. Local Government Mandates: None. Local governments are not
involved in the regulation or administration of pari-mutuel wagering in
New York State.

6. Paperwork: None. Parlay wagering can be implemented using ex-
isting computer systems recordkeeping.
7. Duplication: None.

8. Alternatives. The other alternative would beto leave the rule the way
it is and not promulgate anything. This would leave the current parlay
regul ation outdated as the totalizator system can now accommodate parlay
bets on up to eight races. It would also run contrary to the trends in horse
racing, where the betting public islooking for new types of proposition and
parlay wagering opportunities. There are no underlying integrity concerns
that would to prohibit these new betting options.

9. Federal Standards: There are no applicable federal standards for
pari-mutuel wagering activities.

10. Compliance Schedule: This rule will be effective upon publication
inthe New Y ork State Register.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and
Job Impact Statement

This proposal does not require a Regulatory Flexibility Statement, Rural
Area Flexibility Statement or Job Impact Statement as the amendment
merely expand the parlay bet to proposition wagers and increase the
amount of races upon which a parlay bet may be made from six to eight.
These amendments do not impact upon State Administrative Procedure
Act 8102(8). Nor do they affect employment. The proposal will not
impose an adverse economic impact on reporting, recordkeeping or other
compliance requirements on small businessesin rural or urban areas nor on
employment opportunities. The rule does not impose any significant tech-
nological changes on the industry for the reasons set forth above, because
the Board rules have previously allowed parlay bets to be made on other
betting pools.

Department of State

NOTICE OF ADOPTION

Presence of Wild Animals. Report Form

|.D. No. DOS-40-05-00018-A
Filing No. 35

Filing date: Jan. 12, 2006
Effectivedate: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 820.3 of Title 19 NYCRR.
Statutory authority: General Municipal Law, section 209—cc

Subject: Required annua reporting of the presence of wild animals: re-
port form.

Purpose: To amend the report form to include several categories of ex-
emptions from the reporting requirements enacted pursuant to recent legis-
|ation.

Text or summary was published in the notice of proposed rule making,
|.D. No. DOS-40-05-00018-P, Issue of October 5, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Thomas J. Wutz, Department of State, 41 State St., Al-
bany, NY 12231, (518) 474-6746, e-mail: TWutz@dos.state.ny.us
Assessment of Public Comment

The agency received no public comment.

Office of Temporary and
Disability Assistance

NOTICE OF WITHDRAWAL

Application for Safety Net Assistance
I.D. No. TDA-42-05-00019-W

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Notice of proposed rule making, 1.D. No. TDA-42-05-
00019-P, has been withdrawn from consideration. The notice of proposed
rule making was published in the State Register on October 19, 2005.
Subject: Application for safety net assistance.

Reason(s) for withdrawal of the proposed rule: OTDA received numer-
ous comments on this proposed regulation both in support and in opposi-
tion. After careful consideration of the concerns about possible negative
impact on clients and local operations raised by the commenters in re-
sponse to the regulation, the Commissioner has determined that the pro-
posed regulation as written will be withdrawn.

However, OTDA is considering various options for a new regulation
and/or administrative directive consistent with the federal and State goal of
emphasizing renewed efforts to help this population achieve self-suffi-
ciency and addressing OTDA's continuing concern that able-bodied recip-
ients must understand that assistance is intended to be temporary. Under
TANF reauthorization, almost assuredly set to be finaly enacted when
Congress returns in late January 2006, New Y ork will have to achieve, at
risk of significant fiscal penalties, increased effective work participation
rates not only for our TANF family caseload but our long term family
caseload on the Safety Net Assistance Program as well. This expected
change in law only increases the importance of helping able-bodied long
term recipients to leave assistance. While any contemplated new regula-
tion or administrative directive will not contain the 45 day wait require-
ment, it will focus on amore thorough and earlier processfor assessing the
employability and service needs of long term family cases prior to their
conversion to Safety Net Assistance.
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Department of Transportation

NOTICE OF ADOPTION

Divisible L oad Overweight Permits Vehicle Requirements
|1.D. No. TRN-47-05-00005-A

Filing No. 41

Filing date: Jan. 17, 2006

Effective date: Feb. 1, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 154-2.2, 154-2.4 and 154-2.11 of
Title17 NYCRR.

Statutory authority: Vehicle and Traffic Law, section 385.15(f)
Subject: Divisibleload overweight permits vehicle requirements.
Purpose: To clarify procedures for 2006 and new model year vehicles.
Text or summary was published in the notice of proposed rule making,
I.D. No. TRN-47-05-00005-P, Issue of November 23, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: BarbaraO’'Neill, Department of Transportation, Office of
Legal Services, 50 Wolf Rd., Albany, NY 12232, (518) 457-2411, e-mail:
bo’ neill @dot.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Workers Compensation Board

EMERGENCY
RULE MAKING

Administrative Review of Waiver Agreements

|1.D. No. WCB-05-06-00014-E
Filing No. 40

Filing date: Jan. 17, 2006
Effective date: Jan. 17, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 300.36 of Title 12 NYCRR.
Statutory authority: Workers Compensation Law, sections 117, 141
and 32

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: WCL § 32, as
amended Chapter 635 of the Laws of 1996, permits the parties to a
workers' compensation claim to enter into an agreement settling upon and
determining the compensation and other benefits due to the claimant or the
claimant’s dependents, subject to approval by the Board. At first, few
waiver agreements were submitted to the Board, and a meeting was held
before aBoard Commissioner in all cases to question the parties about the
agreement. However, in the late 1990's, the number of waiver agreement
submitted to the Board increased so dramatically that it was not feasible to
hold a meeting in every case in which an agreement was filed. Moreover,
most agreements submitted to the Board were routine. Beginning in 2000,
Board Commissioners began reviewing routine agreements administra-
tively, without holding ameeting to discuss the agreement with the parties.
The majority of settlement agreements are reviewed and approved by the
Board without the need for a meeting with the parties. On April 22, 2004,
the Appellate Division, Third Department rendered a Memorandum and
Order in Matter of Hart v. Pageprint/Dekalb, 6 A.D.3d 947, 775 N.Y.S.2d
195 (3rd Dept., Slip Op. No. 94339, 2004), finding that the administrative
review of waiver agreements was invalid insofar as it conflicted with the
terms of 12 NY CRR 300.36. The purpose of this amendment is to amend
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12 NYCRR 300.36, consistent with WCL § 32, to permit the Board to
review and approve or disapprove routine waiver agreements administra-
tively, without the need for a meeting with the parties, which benefits
everyone. Requiring meetings for al waiver agreements would greatly
increase the time it takes for such an agreement to be approved as the
Board has limited calendar time. Additionally, the Board has numerous
agreements which have been processed administratively and are ready for
approval, but cannot be approved due to the above referenced decision. If
the Board is to continue to efficiently and timely review and issue deci-
sions regarding waiver agreements, it must process the routine agreements
administratively.

Subject: Waiver agreements pursuant to section 32.

Purpose: To provide for the administrative review of waiver agreements.
Text of emergency rule: Subdivision (b) of section 300.36 of Title 12
NY CRR is amended to read as follows:

(b) Any agreement submitted to the board for approval shall be on a
form prescribed by the chair or, aternatively, contain the information
prescribed by the chair. [For the purposes of section 32 of the Workers'
Compensation Law and this section, an agreement shall be deemed submit-
ted when it is received by the board at the time a hearing is conducted to
question the parties about the agreement. No agreement shall be approved
for aperiod of 10 calendar days after submission to the board.]

Subdivision (c) of section 300.36 of Title 12 NYCRR is amended to
read as follows:

(c) The [submission] receipt of an agreement [to] by the board for
approval shall act as a stay on al related proceedings before the board.

Subdivision (€) is renumbered (f), a new subdivision (e) is added and
renumbered (f) is amended to read as follows:

(e) The agreement shall be reviewed by the chair, a designee of the
chair, a member of the board, or a Workers' Compensation Law Judge,
who will make a determination whether to approve or disapprove the
agreement. The chair, designee of the chair, member of the board, or
Workers' Compensation Law Judge reviewing the agreement may approve
or disapprove the agreement administratively, based on a review of the
record before the board, or may choose to schedule a meeting to question
the parties about the agreement. If the agreement is reviewed administra-
tively, the Board shall advise the parties in writing of the date the agree-
ment shall be deemed submitted for the purposes of Section 32 of the
Workers' Compensation Law and this section. If ameeting is scheduled to
question the parties about the agreement, the agreement will be deemed
submitted for the purposes of Section 32 of the Workers' Compensation
Law and this section at such meeting. No agreement shall be approved for
aperiod of 10 calendar days after submission to the board.

([e]f) The board will advise the parties of the approval or disapproval of
al agreements by duly filing and serving anotice of [decision] approval or
disapproval.

Subdivisions (f), (g), (h) and (i) of Section 300.36 of 12 NYCRR are
renumbered (g), (h), (i) and (j).

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire April 16, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Cheryl M. Wood, Workers' Compensation Board, 20
Park St., Rm. 401, Albany, NY 12207, (518) 486-9564, e-mail: office-
ofgeneral counsel @wcb.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

The Workers' Compensation Board (hereinafter referred to asBoard) is
clearly authorized to amend 12 NY CRR 300.36. Workers' Compensation
Law Section 117(1) authorizes the Chair to make reasonable regulations
consistent with the provisions of the Workers' Compensation Law and the
Labor Law. Workers Compensation Law Section 117(1) further autho-
rizes the Board to adopt reasonable rules consistent with the provisions of
the Workers' Compensation Law and the Labor Law.

Section 141 of the Workers Compensation Law provides that the
Chair shall be the administrative head of the Board and authorizes the
Chair, in the name of the Board, to enforce al the provisions of the WCL
and to make administrative regulations and orders providing, in part, for
the receipt, indexing and examining of all notices, claims and reports.
Section 142 of the Workers' Compensation Law confers upon the Board
the power to hear and determine al claims for compensation or benefits
and to approve agreements.

Section 32 of the Workers' Compensation Law provides that whenever
a claim for workers' compensation has been filed, the claimant or the
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deceased claimant’s dependents and the employer or its insurance carrier
may enter into a written agreement settling upon and determining the
compensation and other benefits due to the claimant or the claimant’s
dependents. Such agreement shall not be binding unless approved by the
Board. Once approved by the Board, the agreement shall be final and
conclusive upon the parties. An agreement may be modified at any time by
written agreement of al the interested parties provided it is approved by
the Board.

2. Legidative objectives:

Section 73 of Chapter 635 of the Laws of 1996 amended Section 32 of
the Workers' Compensation Law to permit the parties to a workers' com-
pensation claim to enter into an agreement settling upon and determining
the compensation and other benefits due to the claimant or the claimant’s
dependents. Thisrule would amend the regul ations adopted in 1997 imple-
menting Section 73 of Chapter 635 of the Laws of 1996 to provide for the
administrative review of waiver agreements.

3. Needs and benefits:

Prior to the enactment of Section 73 of Chapter 635 of the Laws of
1996, aworkers' compensation claimant was not permitted to permanently
waive his or her right to benefits under the Workers' Compensation Law
(hereinafter “WCL"). The 1996 amendment to WCL § 32 permits the
parties to a workers compensation claim to enter into an agreement
settling upon and determining the compensation and other benefits due to
the claimant or the claimant’s dependents, subject to approva by the
Board. At first, few waiver agreements were submitted to the Board, and a
meeting was held before aBoard Commissioner in all casesto question the
parties about the agreement. However, in the late 1990's, the number of
waiver agreement submitted to the Board increased so dramatically that it
was not feasible to hold ameeting in every casein which an agreement was
filed. Moreover, most agreements submitted to the Board were routine.
Beginning in 2000, Board Commissioners began reviewing routine agree-
ments administratively, without holding a meeting to discuss the agree-
ment with the parties. The majority of settlement agreements are reviewed
and approved by the Board without the need for ameeting with the parties.
On April 22, 2004, the Appellate Division, Third Department rendered a
Memorandum and Order in Matter of Hart v. Pageprint/Dekalb, 6 A.D.3d
947, 775 N.Y.S.2d 195 (3rd Dept. 2004), finding that the administrative
review of waiver agreements was invalid insofar as it conflicted with the
terms of 12 NYCRR 300.36. On April 29, 2004, the Board filed an
emergency regulation with the Department of State, effectiveimmediately,
to amend 300.36 to permit the Board to review waiver agreements submit-
ted pursuant to Workers' Compensation Law § 32 administratively.

The purpose of this amendment is to permanently amend 12 NYCRR
300.36, consistent with WCL 8§ 32, to permit the Board to review and
approve or disapprove routine waiver agreements administratively, with-
out the need for a meeting with the parties.

Permitting the Board to review and approve or disapprove routine
waiver agreements administratively, without the need for a meeting bene-
fits al participants to the workers' compensation system. The Board re-
celves gpproximately 1,000 new waiver agreements each month. Requir-
ing meetingsfor all waiver agreementswould greatly increase the length of
time it would take to review each agreement, as the Board has limited
calendar time and only a small number of Board Commissioners. Addi-
tionally, claimants would be required to take time during the work day to
appear at a Board district office for the meeting. The waiver agreements
that are reviewed administratively are routine and the claimants repre-
sented. The Board is working to ensure that the parties who have entered
into a routine waiver agreement have that agreement reviewed and a
decision issued without delay. By redirecting the simple or routine cases
from the meeting calendar and processing them administratively, the com-
plex casesthat remain on the meeting calendar will progress more quickly.

In addition, this proposed amendment makes two minor changesto 12
NY CRR 300.36 which reflect the current practice of the Board, and have
minimal impact on regulated parties. These changes (1) require the Board
to stay all proceedingsin a case upon the receipt by the Board of awaiver
agreement and (2) reflect that the written approval or disapprova by the
Board of a waiver agreement is a “notice of approval” or “notice of
disapproval,” rather than a“notice of decision.”

In essence this rule conforms the regulations to practices and proce-
dures that have been in effect since 2000.

4. Costs:

The proposed amendment will not result in any new or additional costs
to private regulated parties, State, local governments or the Workers
Compensation Board. This proposal merely adds a second process for the
review and approval or disapproval of waiver agreements, which does not

require personal appearances before the Board by the parties. By eliminat-
ing the need for personal appearances before the Board for al waiver
agreements, parties will experience savings in travel costs, appearance
costs and claimants will not have to take time away from work to attend.

5. Local government mandates:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coveragein New Y ork State. These self-insured municipal employers will
be affected by the proposed rule in the same manner as al other employers
who are self-insured for workers' compensation coverage. As with all
other participants in the workers compensation system, this proposal
merely adds asecond process for the review and approval or disapproval of
waiver agreements, which does not require persona appearances before
the Board by the parties.

6. Paperwork:

The proposed amendment does not add any reporting requirements.

7. Duplication:

This amendment will not duplicate any existing Federal or State re-
quirements.

8. Alternatives:

One dternative discussed was to hold a meeting in every case to
question the parties about the agreement submitted. However, in most
instances, waiver agreements submitted to the Board are routine, question-
ing of the parties concerning the agreement is not necessary, and ameeting
would result in a delay in the processing of such agreements. Pursuant to
the proposed amendment, the Board could schedule a meeting to discuss
the agreement with the parties when circumstances so warrant.

Representatives of the Board have been meeting with different constit-
uent groups across the State at which this topic is discussed. At ameeting
with representatives of both carriers and claimants, it was suggested, to
improve the administrative process and alleviate concerns expressed, that
the Board modify its internal processing when reviewing waiver agree-
ments administratively. The Board is currently reviewing this suggestion
to determine impact and feasibility of implementation.

9. Federal standards:

There are no federal standards applicable to this proposed amendment.

10. Compliance schedule;

It is expected that the affected parties will be able to comply with this
change immediately.

Regulatory Flexibility Analysis

1. Effect of rule:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coverage in New York State. These self-insured municipal employers will
be affected by the proposed rule in the same manner as al other employers
who are self-insured for workers' compensation coverage.

Small businesses that are self-insured will also be affected by the
proposed rule in the same manner as al other employers who are self-
insured for workers' compensation coverage.

Small businesses which are self-insured employers and self-insured
local governments may voluntarily enter into waiver agreements settling
upon and determining claims for compensation. This amendment will
speed the processing and approval of such agreements.

2. Compliance requirements:

The amendment will not require any additional reporting or record-
keeping by small businesses or local governments.

3. Professional services:

It is believed that no professiona services will be needed to comply
with thisrule.

4. Compliance costs:

This proposal will not impose any compliance costs on small business
or local governments. This amendment is intended simply to speed the
processing and approval of waiver agreements submitted pursuant to
Workers' Compensation Law § 32.

5. Economic and technological feasibility:

No implementation or technology costs are anticipated for small busi-
nesses and local governments for compliance with the proposed amend-
ment. Therefore, it will be economically and technologically feasible for
small businesses and local governments affected by the proposed amend-
ment to comply.

6. Minimizing adverse impact:

This proposed amendment is designed to minimize adverse impacts
due to the current regulations for small businesses and local governments.
This rule provides only a benefit to small businesses and local govern-
ments.
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7. Small business participation and local government participation:

On April 29, 2004, the Board filed an emergency regulation with the
Department of State to amend 300.36 to permit the Board to review routine
waiver agreements administratively. After the adoption of the emergency
amendment to 300.36, the Board received comments from members of the
regulated community, including third-party administrators and insurance
carriers who represent and insure small business and local government
entities. While some members of the regulated community have indicated
a preference that a meeting be held in every case to question the parties
about the agreement submitted, the majority of comments received support
the amendment allowing the Board to review and approve routine agree-
ments administratively.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The rule applies to al claimants, insurance carriers and self-insured
employersin al rural areas of the state which are subject to the provisions
of the Workers' Compensation Law.

2. Reporting, recordkeeping and other compliance requirements:

The amendment will not impose any additional reporting, recordkeep-
ing or compliance requirements on regulated partiesin rural areas.

3. Costs:

Thisproposal will not impose any compliance costson rural areas. This
amendment is intended simply to speed the processing and approval of
waiver agreements submitted pursuant to Workers Compensation Law
§32.

4. Minimizing adverse impact:

This proposed amendment is designed to minimize adverse impact for
regulated partiesin rural areas. This proposed amendment provides only a
benefit to regulated partiesin rural areas.

5. Rural area participation:

On April 29, 2004, the Board filed an emergency regulation with the
Department of State to amend 300.36 to permit the Board to review routine
waiver agreements administratively. After the adoption of the emergency
amendment to 300.36, the Board received comments from members of the
regulated community, including third-party administrators and insurance
carriers who represent and insure employers in rura areas. While some
members of the regulated community have indicated a preference that a
meeting be held in every case to question the parties about the agreement,
the majority of comments received supported the amendment allowing the
Board to review and approve routine agreements administratively.

Job Impact Statement

The proposed amendment will not have an adverse impact on jobs. This
amendment is intended simply to speed the processing and approval of
waiver agreements submitted pursuant to WCL § 32 and will therefore
ultimately benefit the participants to the workers' compensation system.
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