RULE MAKINC(S
ACTIVITIES

Each rule making isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the State Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making— permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; or EA for an Emergency
Rule Making that is permanent and does not expire
90 days after filing.)

Italics contained in text denote new material. Brackets indi-
cate materia to be deleted.

Department of Civil Service

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-33-06-00011-A
Filing No. 741

Filing date: July 23, 2007
Effectivedate: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To delete positions from and classify positions in the non-
competitive class in the Education Department.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-33-06-00011-P, Issue of Aug. 16, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Stella Chen Harding, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6205, e-mail:
stella.harding@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Correctional
Services

NOTICE OF ADOPTION

Chateaugay Correctional Facility

|.D. No. COR-20-07-00001-A
Filing No. 738

Filing date: July 20, 2007
Effective date: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of section 100.126(b) and addition of section
100.131 to Title 7 NYCRR.

Statutory authority: Correction Law, section 70

Subject: Chateaugay Correctional Facility.

Purpose: To amend the designation and classification for Chateaugay
Correctional Facility.

Text or summary was published in the notice of proposed rule making,
I.D. No. COR-20-07-00001-P, Issue of May 16, 2007.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anthony J. Annucci, Deputy Commissioner and Counsel,
Department of Correctional Services, Bldg. 2, State Campus, Albany, NY
12226-2050, (518) 485-9613, e-mail: AJAnnucci @docs.state.ny.us
Assessment of Public Comment

The agency received no public comment.

CrimeVictimsBoard

NOTICE OF ADOPTION

Reimbur sement of Crime-Related Counseling Expenses
|.D. No. CVB-22-07-00002-A

Filing No. 737

Filing date: July 19, 2007

Effectivedate: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 525.12(g)(2) of Title 9 NYCRR.
Statutory authority: Executive Law, sections 626 and 631

Subject: Reimbursement of crime-related counseling expenses which are
filed more than one year after counseling has begun.

Purpose: To specificaly outline the process by which the board may
approve counseling expenses filed more than one year after the counseling
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has begun in order for claimants or potential claimantsto be aware of what
services the board would consider reimbursable under its statutory author-
ity.

Text or summary was published in the notice of proposed rule making,
I.D. No. CVB-22-07-00002-P, Issue of May 30, 2007.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: John Watson, General Counsel, Crime Victims Board,
One Columbia Circle, Suite 200, Albany, NY 12203, (518) 457-8066, e-
mail: johnwatson@cvb.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Economic
Development

NOTICE OF ADOPTION

Empire State Commercial Tax Credit Program
I.D. No. EDV-23-07-00003-A

Filing No. 743

Filing date: July 24, 2007

Effective date: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 180 to Title5 NYCRR.

Statutory authority: L. 2006, chs. 62 and 440

Subject: Empire State Commercial Tax Credit Program.

Purpose: To establish procedures for the allocation of tax credits.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDV-23-07-00003-P, Issue of June 6, 2007.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Thomas P. Regan, Department of Economic Develop-
ment, 30 S. Pearl St., Albany, NY 12245, (518) 292-5123, e-mail: tre-
gan@empire.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Education Department

NOTICE OF EMERGENCY
ADOPTION
AND REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Contractsfor Excellence

|.D. No. EDU-20-07-00005-ERP
Filing No. 742

Filing date: July 24, 2007
Effective date: July 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Emergency action taken: Addition of section 100.13 and amendment of
section 170.12 of Title 8 NYCRR.

Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided), 215 (not subdivided), 305(1) and (2), 211-d(1-9); and L.
2007, ch. 57
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Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: The proposed
amendment is necessary to implement Education Law section 211-d, as
added by Chapter 57 of the Laws of 2007, to establish allowable programs
and activities, criteriafor public reporting by school districts of their total
foundation aid expenditures and other requirements for purposes of prepa-
ration of contracts for excellence by certain specified school districts.

Education Law section 211-d requires each school district: (1) that has
at least one school currently identified as (i) requiring academic progress
or (ii) in need of improvement or (iii) in corrective action or (iv) in
restructuring; and (2) that receives an increase in either (i) total foundation
aid compared to the base year in an amount that equals or exceeds either
$15 million dollars or 10 percent of the amount received in the base year,
whichever is less, or (ii) a supplemental educational improvement plan
grant, to prepare a contract for excellence, which shall describe how the
total foundation aid and supplemental educational improvement plan
grants shall be used to support new programs and new activities or expand
the use of programs and activities demonstrated to improve student
achievement. The statute requires the Commissioner to establish by regu-
|ation the allowable programs and activities for such purposes. The statute
aso requires the Commissioner to prescribe a format by which each
affected school district shall publicly report its expenditures of total foun-
dation aid.

The proposed amendment was adopted at the April 23-24, 2007 Re-
gents meeting as an emergency measure, effective April 27, 2007, in order
to immediately establish allowable programs and activities, criteria for
public reporting by school districts of their total foundation aid expendi-
tures, and other requirements for contracts for excellence under Education
Law section 211-d, so that affected school districts may timely prepare
such contracts for the 2007-2008 school year pursuant to statutory require-
ments. A Notice of Emergency Adoption and Proposed Rule Making was
published in the State Register on May 16, 2007.

At the June 25-26, 2007 meeting of the Board of Regents, the Regents
made a further substantial revision to the proposed rule, as set forth in the
Revised Regulatory Impact Statement submitted herewith, to add the crite-
ria for the Commissioner’s approval of alowable programs selected by
districts. Pursuant to the State Administrative Procedure Act section
202(4-a) cannot be adopted by regular (non-emergency) action until at
least 30 days after publication of the revised rule in the State Register.
Accordingly, since the Board of Regents meets at fixed intervals and there
is no meeting scheduled for August 2007, the earliest the proposed amend-
ment can be adopted by regular action is the September Regents meeting.
However, the April emergency adoption will expire on July 25, 2007, 90
days after itsfiling with the Department of State on April 27, 2007. A lapse
intherule s effectiveness would disrupt implementation of the contract for
excellence program under Education Law section 211-d. A second emer-
gency adoption is therefore necessary to add the criteria for the Commis-
sioner’s approval of alowable programs selected by districts and to other-
wise ensure that the emergency rule adopted at the April Regents meeting
remains continuously in effect until the effective date of its adoption as a
permanent rule.

Subject: Contracts for excellence.

Purpose: To implement Education Law section 211-d, as added by chap-
ter 57 of the Laws of 2007, by establishing allowable programs and
activities, criteria for public reporting by school districts of their total
foundation aid expenditures, and other requirementsfor purposes of prepa-
ration of contracts for excellence by certain specified school districts.

Substance of emergency/revised rule: The Board of Regents has added
section 100.13 and amended section 170.12 of the Commissioner’s Regu-
lations, as an emergency action effective July 26, 2007. The rule is neces-
sary to implement Education Law section 211-d to establish alowable
programs and activities, criteriafor public reporting by school districts of
their total foundation aid expenditures and other requirementsfor purposes
of preparation of contracts for excellence by certain specified school
districts. Since publication of a Notice of Emergency Adoption and Pro-
posed Rule Making in the State Register on May 16, 2007, the rule has
been substantially revised as set forth in the Statement Concerning the
Regulatory Impact Statement submitted herewith. The following is a sum-
mary of the substance of the rule.

Section 100.13(a) provides definitions of: (1) total foundation aid; (2)
supplemental educational improvement plan grant; (3) contract amount;
(4) base year; (5) experimental programs; (6) highly qualified teacher; and
(7) response to intervention program.
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Section 100.13(b) establishes applicability provisions for purposes of
determining whether a school district is required to prepare a contract for
excellence. A contract shall be prepared by each district: (1) that has at
least one school currently identified pursuant to section 100.2(p) as: (a)
requiring academic progress; or (b) in need of improvement; or (c) in
corrective action; or (d) in restructuring; and (2) that receives. (a) an
increase in total foundation aid compared to the base year in an amount
that equals or exceeds either fifteen million dollars or ten percent of the
amount received in the base year, whichever isless; or (b) a supplemental
educational improvement plan grant. For the 2007-2008 school year, such
increase in total foundation aid shall be the amount of the difference
between total foundation aid received for the current year and the tota
foundation aid base as defined in Education Law section 3602(1)(j). In the
New York City school district, a contract shall be prepared for the city
school district and each community district meeting the above criteria.

Section 100.13(c) establishes requirements for the preparation and
submission of contracts. Each contract shall be in aformat, and submitted
pursuant to atimeline, as prescribed by the Commissioner and shall:

(1) describe how the contract amount shall be used to support new
programs and new activities or expand the use of programs and activities
demonstrated to improve student achievement, from the alowable pro-
grams and activities and/or authorized experimental programs pursuant to
section 100.13(d);

(2) specify the new or expanded programs, from the allowable pro-
grams and activities and/or authorized experimental programs pursuant to
section 100.13(d), for which each sub-allocation of the contract amount
shall be used and affirm that such programs shall predominately benefit
students with the greatest educational needs including, but not limited to:
(a) limited English proficient (LEP) students and students who are English
language learners (ELL); (b) students in poverty; and (c) students with
disahilities;

(3) state, for al funding sources, whether federal, state or local, the
instructional expenditures per pupil, the special education expenditures per
pupil, and the total expenditures per pupil, projected for the current year
and estimated for the base year; provided that no later than February 1 of
the current school year, the school district shall submit a revised contract
stating such expenditures actually incurred in the base year;

(4) include any programmatic data projected for the current year and
estimated for the base year, as the Commissioner may require; and

(5) in the NYC school district, include a plan that meets the require-
ments of section 100.13(d)(2)(i)(a), to reduce average class sizes within
five years for the following grade ranges: (a) prekindergarten through
grade three; (b) grades four through eight; and (c) grades nine through
twelve. Such plan shall be aligned with the capital plan of the NY C school
district and include continuous class size reduction for low performing and
overcrowded schools beginning in the 2007-2008 school year and thereaf-
ter and include the methods to be used to achieve proposed class sizes,
such as the creation or construction of more classrooms and school build-
ings, the placement of more than one teacher in a classroom or methods to
otherwise reduce the student to teacher ratio. Beginning in the 2008-2009
school year, such plan shall provide for reductionsin class size that, by the
end of the 2011-2012 school year, will not exceed the prekindergarten
through grade 12 class size targets as prescribed by the Commissioner after
his’her consideration of the recommendation of an expert panel appointed
by the commissioner to conduct a review of existing class size research.

The Commissioner shall approve each contract meeting the provisions
of section 100.13(c) and shall certify, for each contract, that the expendi-
ture of additional aid or grant amounts is in accordance with Education
Law section 211-d(2). Approva shall be given to contracts demonstrating
to the satisfaction of the Commissioner that the allowable programs se-
lected:

(i) predominately benefit students with the greatest educational needs,
including but not limited to: (@) LEP and ELL students; (b) students in
poverty; and (c) students with disabilities;

(i) predominately benefit students in schools identified as requiring
academic progress, or in need of improvement, or in corrective action, or
restructuring and address the most serious academic problems in those
schools; and

(iii) are based on practices supported by research or other comparable
evidence in order to facilitate student attainment of State learning stan-
dards.

Section 100.13(d) establishes the allowable programs and activities,
including experimental programs. Section 100.13(d)(1) establishes genera
requirements, including that such programs and activities: (1) predomi-
nately benefit students in schools identified as requiring academic pro-

gress, in need of improvement, in corrective action, or restructuring; (2)
predominately benefit students with the greatest educational needs includ-
ing, but not limited to: LEP and ELL students; students in poverty; and
students with disabilities; (3) be consistent with federal and State statutes
and regulations governing the education of such students; (4) be devel oped
in reference to practices supported by research or other comparable evi-
dence in order to facilitate student attainment of State learning standards;
(5) where applicable, be accompanied by high quality, sustained profes-
sional development focused on content pedagogy, curriculum develop-
ment, and/or instructional design in order to ensure successful implemen-
tation of each program and activity; (6) ensure that expenditures of the
contract amount shall be used to supplement and not supplant funds ex-
pended by the district in the base year for such purposes; (7) ensure that all
additional instruction is provided by appropriately certified teachers or
highly qualified teachers where required by section 120.6 of this Title,
emphasizing skills and knowledge needed to facilitate student attainment
of Statelearning standards; and (8) be coordinated with all other allowable
programs and activities included in the district’s contract as part of the
district’s comprehensive educational plan.

Section 100.13(d)(2) establishes criteria for specific alowable pro-
gramsand activities, which shall include: (1) classsizereductionfor (a) the
NY C school district and (b) al other school districts; (2) student time on
task; (3) teacher and principa quality initiatives; (4) middle school and
high school restructuring; and (5) full-day kindergarten or prekindergarten
programs.

Section 100.13(d)(2)(i) describes the requirements for class size reduc-
tion, including specia provisions for the NY C school district. The NYC
school district must allocate some of its total contract amount to class size
reduction according to a plan, included in their contract and approved by
the Commissioner pursuant to section 100.13(c), to reduce the average
class size for the following grade ranges: prekindergarten to grade three,
grades four through eight, and grades nine through twelve, commencing in
the 2007-2008 school year and ending in the 2011-2012 school year, to
target levels recommended by the expert panel appointed by the Commis-
sioner. School districts outside of NY C shall establish class size reduction
goals in the 2007-2008 school year and demonstrate measurable progress
towards meeting such goals; and beginning with the 2008-2009 school
year, shall demonstrate measurable progress towards meeting the target
levels recommended by the expert panel. The proposed rule also mandates
that, in NY C school district, priority be given to prekindergarten through
grade 12 students in schools requiring academic progress, correction,
improvement or in restructuring and to overcrowded schools. Furthermore,
it requires that classrooms created shall provide adequate and appropriate
physical space to students and staff, among others. Class size reduction
may be accomplished through the creation of additional classrooms and
buildings, through assignment of more than one teacher to a classroom or,
in the NYC school district, by other methods to reduce the student to
teacher ratio, as approved by the Commissioner.

Section 100.13(d)(2)(ii) provides that allowable programs and activi-
tiesrelated to student time on task may be accomplished by: (1) lengthened
school days, (2) lengthened school years and (3) dedicated instructional
time, including individual intervention, tutoring and student support ser-
vices.

Section 100.13(d)(2)(iii) prescribes requirements for teacher and prin-
cipal quality initiatives, including: (1) recruitment and retention of teach-
ers, (2) mentoring for teachers and principalsin their first or second year of
a new assignment, (3) incentive programs for teacher placement, (4) in-
structional coaches, and (5) school leadership coaches. Districts shall
ensure that a highly qualified teacher isin every classroom and an appro-
priately certified principal is assigned to every school.

Section 100.13(d)(2)(iv) provides that allowable programs and activi-
ties for middle and high school restructuring include: (1) instructional
program changes to improve student achievement and attainment of the
State learning standards and (2) structural organization changes. The sec-
tion further requires that those districts choosing to make organization
changes must also make instructional program changes.

Section 100.13(d)(2)(v) provides that alowable programs and activi-
ties for full-day kindergarten or prekindergarten programs include: (1) a
minimum full school day program, (2) aminimum full school day program
with additional hours for children and families, (3) aminimum full school
day program with additional hoursin collaboration with community based
agencies (prekindergarten only), and (4) classroom integration programs
for students with disabilities (specifically for full-day prekindergarten).

Section 100.13(d)(3) lists the following requirements for experimental
programs, not included in the allowable programs and activities described
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above: (1) amaximum percentage of the contract amount that may be used
for experimental programs, (2) a plan must be submitted to the Commis-
sioner, (3) the program must be based on an established theoretical base
supported by research or other comparable evidence, (4) the implementa-
tion plan for an experimental program must be accompanied by a program
evaluation plan based on empirical evidence to assess the impact on
student achievement, and (5) the experimental program shall bein partner-
ship with an institution of higher education or other organization with
extensive research experience and capacity.

Section 100.13(d)(3)(ii) states provides a maximum amount of up to
$30 million dollars or twenty-five percent of the contract amount, which-
ever is less, that a district may use in the 2007-2008 school year to
maintain existing programs and activities listed in Education Law section
211-d(3)(a).

Section 100.13(e) establishes criteria for the development of a school
district’s contract for excellence pursuant to a public process, in consulta-
tion with parents or persons in parental relation, teachers, administrators,
and any distinguished educator appointed pursuant to Education Law
section 211-c, which shall include at least one public hearing. Special
provisions for the NY C school district’s development of the contracts are
included.

Section 100.13(f) establishes requirements to assure procedures are in
place by which parents or persons in parental relation may bring com-
plaints concerning implementation of a district’s contract for excellence,
including special provisions for the NY C school district.

Section 100.13(g) establishes requirements for the public reporting by
districts of their school-based expenditures of total foundation aid.

Section 170.12 (e)(1), relating to requirements of an annua audit of
school district records, is amended to provide that the annual audit also
include a certification by the accountant or, where applicable, the NYC
comptroller, in aform prescribed by the Commissioner, that the increases
in total foundation aid and supplemental educational improvement plan
grants have been used to supplement, and not supplant funds allocated by
the district in the base year for such purposes.

This notice is intended to serve as both a notice of emergency adoption
and a notice of revised rule making. The notice of proposed rule making
was published in the State Register on May 16, 2007, 1.D. No. EDU-20-07-
00005-P. The emergency rule will expire October 21, 2007.

Emergency rule compared with proposed rule: Substantial revisions
were made in section 100.13(c)(2).

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3862, e-mail: pl6education@mail .nysed.gov

Public comment will be received until: 30 days after publication of this
notice.

Regulatory Impact Statement

Since publication of a Notice of Emergency Adoption and Proposed
Rule Making in the State Register on May 16, 2007, the following substan-
tia revision was made to the proposed rule.

Paragraph (2) of subdivision (c) of section 100.13 was revised for
purposes of clarification to add the criteria for the Commissioner’s ap-
proval of alowable programs selected by districts. Approval shal begiven
to contracts demonstrating to the satisfaction of the Commissioner that the
allowable programs selected by the district:

(i) predominately benefit those students with the greatest educational
needs, including but not limited to:

(a) students with limited English proficiency and students who are
English language learners;

(b) studentsin poverty; and

(c) students with disabilities;

(it) predominately benefit those studentsin schoolsidentified as requir-
ing academic progress, or in need of improvement, or in corrective action,
or restructuring and address the most serious academic problems in those
schools; and

(i) are based on practices supported by research or other comparable
evidence in order to facilitate student attainment of State learning stan-
dards.

The above revision to the proposed rule does not require any changesto
the previously published Regulatory Impact Statement.

Regulatory Flexibility Analysis
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Since publication of a Notice of Emergency Adoption and Proposed
Rule Making in the State Register on May 16, 2007, the proposed rule has
been substantially revised as set forth in the Statement Concerning the
Regulatory Impact Statement submitted herewith.

The above revision to the proposed rule does not require any revisions
to the previously published Regulatory Flexibility Analysis.

Rural Area Flexibility Analysis

Since publication of a Notice of Emergency Adoption and Proposed
Rule Making in the State Register on May 16, 2007, the proposed rule has
been substantially revised as set forth in the Statement Concerning the
Regulatory Impact Statement submitted herewith.

The above revision to the proposed rule does not require any revisions
to the previously published Rural Area Flexibility Analysis.

Job Impact Statement

Since publication of a Notice of Emergency Adoption and Proposed
Rule Making in the State Register on May 16, 2007, the proposed rule has
been substantially revised as set forth in the Statement Concerning the
Regulatory Impact Statement submitted herewith.

The proposed rule, as so revised, is necessary to implement Education
Law section 211-d, as added by Chapter 57 of the Laws of 2007, to
establish allowable programs and activities, criteriafor public reporting by
school districts of their total foundation aid expenditures and other require-
ments for purposes of preparation of contracts for excellence by certain
specified school districts. The proposed amendment will not have an
adverse impact on jobs or employment opportunities. Becauseit is evident
from the nature of the rule that it will have a positive impact, or no impact,
on jobs or employment opportunities, no further steps were needed to
ascertain those facts and none were taken. Accordingly, a job impact
statement is not required and one has not been prepared.

Assessment of Public Comment

Since publication of Notice of Emergency Adoption and Proposed
Rule Making in the State Register on May 16, 2007, the Department
received the following comments on the proposed rule.

1. COMMENT:

Career and technical education programs, arts and music programs,
after-school programs, summer camp programs and instructional technol-
ogy programs should be included as allowable programs and activities.

DEPARTMENT RESPONSE:

The proposed rule has been revised to clarify that such programs may
be included as allowable programs and activities, provided the programs
meet the applicable requirements of section 100.13(d) and are approved by
the Commissioner pursuant to 100.13(c)(2).

2. COMMENT:

The State Education Department should identify the quality standards
and outcomes school districts must incorporate in determining how to use
Contract for Excellence funds for after-school programs. Partnerships be-
tween schools and community-based organizations should be strongly
encouraged.

DEPARTMENT RESPONSE:

The Department believes that these concerns can be best addressed in
guidance.

3. COMMENT:

Some commenters stated that contract funds should be able to be used
as a class size reduction initiative for the creation or construction of
classroom space. Another commenter stated that the statute does not re-
quire the Regents to authorize the use of Contract for Excellence funds for
thelocal share of capital expenditures as part of aclass-size reduction plan.
Such use of Foundation Aid funds could supplant local resources, whichis
prohibited under the law. The law clearly intended that Foundation Aid
would only be used for operating purposes.

DEPARTMENT RESPONSE:

The Department agrees that contract funds may be used for construc-
tion, but advises that school districts should first use building aid and
EXCEL aid for school construction.

Removing the option of using Foundation Aid for the creation or
construction of more classrooms and school buildings, an activity specifi-
cally mentioned in the statute as an example of methods to reduce class
sizes, would contravene the statute. Foundation aid is a general aid that
may be used for capital as well as operating expenses, and there is no
language in the statute that limits the type of expense for which the
increased Foundation aid may be used. The new funds provided under this
year's budget identified as being subject to the Contract for Excellence
requirements were not appropriated solely to correct funding formula
inequities, but to fund new and expanded programs under broad areas
proven to improve student achievement. One of the five areas targeted was
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class-size reduction. Helping fund the creation of additional classroom
space to achieve that goal, by paying all or part of the loca share of the
costs of construction, must be an allowable activity. Otherwise, this goal
can only be achieved by putting additional teachersin existing classrooms,
which is clearly not the Legidature's intent for this program. School
districts, of course, may not use the increased Foundation aid to supplant
existing funds except as authorized by the statute, but there will be situa-
tionsin which such aid may be used to defray the local share of construc-
tion costs without supplanting.

4. COMMENT:

Providing additional teachersin the classroom to reduce the student to
teacher ratio, an allowable option under the class-size reduction programin
New York City, is desirable; however, it must be considered a transitory
measure until new seats are created within the five year framework.

DEPARTMENT RESPONSE:

While we cannot speak to the legidative intent regarding the length of
time this option would be allowed under the five year class-size reduction
plan required under the Contract for Excellence requirements, there is no
specific time limit established in the plain language of the statute. A
statutory change may be needed to clarify this matter.

5. COMMENT:

Thereis nothing in the authorizing statute (Education Law section 211-
d) to justify imposition on school districts outside the City of New York
the limitation that if such districts elect to reduce class size by adding a
teacher to a classroom, they must not exceed classroom targets set by the
Commissioner after consideration of recommendations from an expert
panel charged with reviewing class size reduction research.

DEPARTMENT RESPONSE:

The Department disagrees. Although Education Law section 211-
d(2)(b)(ii) sets forth specific class size reduction criteria applicable to the
City of New Y ork, section 211-d(3)(a) includes class size reduction as an
allowable program and activity for all school districts and authorizes the
Commissioner to adopt regulations regarding such alowable programs
and activities. Requiring that school districts not exceed class size targets
established by the Commissioner is consistent with this statutory authority
and is necessary to ensure accountability of contract for excellence funds
used for class size reduction.

6. COMMENT:

Section 100.13(d)(2)(iii)(c) should be revised for purposes of consis-
tency with Education Law section 211-d to replace “highly qualified
teacher” with “highly qualified and experienced teacher.” The proposed
rule should define “highly qualified and experienced teachers’.

DEPARTMENT RESPONSE:

Section 100.13(d)(2)(iii)(c) has been revised to conform to Education
Law section 211-d. The proposed rule already includes a provision defin-
ing “highly qualified teacher.” With respect to “experienced” teachers, the
Department believes that since this provision concerns incentive programs
by school districts to encourage highly qualified and experienced teachers
to work in low-performing schools, such determinations are best left to
individual school districts, with guidance to be provided by the Depart-
ment as necessary.

7. COMMENT:

Support was expressed for the inclusion in the proposed rule of “dedi-
cated instructional time” as one of the “time on task” activities authorized
for use of Contract funds.

DEPARTMENT RESPONSE:

Since dedicated instructional time is aready included in section
100.13(d)(2)(a)(ii)(3) as one of the “student time on task” alowable pro-
grams and activities, no response is necessary.

8. COMMENT:

Mentoring should also be authorized to remedy deficient performance
by aveteran teacher.

DEPARTMENT RESPONSE:

Section 100.13(d)(2)(iii)(b) has been revised to also permit mentoring
to improve the performance of teachers and principals who are not newly
appointed, consistent with collective bargaining and other applicable re-
quirements.

9. COMMENT:

There should not be a two-year limit for mentoring (allowing mentor-
ing only for teachers and principals in the first or second year of a new
assignment). Mentoring should be provided throughout an educator’s ini-
tial 3-year probationary period.

DEPARTMENT RESPONSE:

Section 100.13(d)(2)(ii)(b) has been revised to delete the provision
limiting mentoring to teachers and principals who are in their first or
second year of a new assignment.

10. COMMENT:

The proposed rule should be revised to authorize individuals holding
certification titles as school district administrator (SDA), school adminis-
trator and supervisor (SAS), and school business administrator (SBA) to be
eligible to serve as school |eadership coaches.

DEPARTMENT RESPONSE:

Section 100.13(d)(2)(iii)(e) has been revised to allow individuals hold-
ing SDA, SAS and/or SBA title certification to be eligible to serve as
school |eadership coaches.

11. COMMENT:

Instructional coaches should also be authorized to assist teachers with
pedagogical and classroom management techniques.

DEPARTMENT RESPONSE:

Section 100.13(d)(2)(iii)(d) has been revised to aso permit instruc-
tional coaches to provide professional development to teachers in
pedagogy and/or classroom management, to improve student attainment of
State learning standards.

12. COMMENT:

The proposed rule should recognize that ultimate authority for deci-
sions on the development of Contract for Excellence Plans must be exer-
cised by duly chosen public officials and should not require concurrence
from a private entity. Another commenter stated that there must be clear
uniform guidelines for meaningful public participation and the proposed
rule must require districts to work with parent-student groups to maximize
student success.

DEPARTMENT RESPONSE:

Consistent with Education Law section 211-d, section 100.13(€) re-
quires that school districts solicit public comment on their contracts for
excellence for the 2007-2008 school year, and develop their contracts for
excellence for subsequent school years in consultation with parents or
persons in parental relation, teachers, administrators, and any distin-
guished educator appointed under Education Law section 211-c, and hold
at least one public hearing. Although school districts must consult with the
persons specified, there is nothing in the proposed rule that requires school
districtsto obtain their approval or concurrence for decisions on the devel-
opment of the contracts.

13. COMMENT:

There seemsto be an inconsistency with the proposed rule's provisions
in 100.13(d)(2)(vi), which ensures Contract funds shall be used to supple-
ment and not supplant funds expended in the base year, and section
100.13(d)(3)(e)(ii), alowing up to 25% to maintain investments in the
allowable programs.

DEPARTMENT RESPONSE:

There is no inconsistency in the proposed rule's provisions. Section
100.13(d)(3)(ii) provides that notwithstanding the provisions of subdivi-
sion (d) of section 100.13, a school district may use, in the 2007-2008
school year, up to $30 million or 25% of the contract amount, whichever is
less, to maintain investments in allowable programs and activities. There-
fore, the supplement and not supplant provision in 100.13(d)(3)(ii) does
not apply to such use.

14. COMMENT:

Section 100.13(d)(iii) (), which includes programs to recruit and re-
tain certified and highly qualified teachers through recruitment strategies
and retention incentives, should be revised to aso include school adminis-
trators.

DEPARTMENT RESPONSE:

Section 100.13(d)(iii) (a) has been revised to include principals and
now reads as follows: “(a) programs and activities to recruit and retain
appropriately certified and highly qualified teachers and appropriately
certified principals through the development and implementation of re-
cruitment strategies and retention incentives.”

15. COMMENT:

The proposed rule should reguire boards of education to create policies
regarding the filing of complaints under section 100.13(f), in consultation
with building administrators, to ensure sound procedures and that all
complaints are tracked and administered correctly. The words “implemen-
tation of” should be deleted from section 100.13(f) because they have
potential to open door to amyriad of unintended complaints that will bog-
down the process.

DEPARTMENT RESPONSE:

No revision is necessary. Section 100.13(f) already requires boards of
education to assure that procedures are in place by which parents may
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bring complaints concerning implementation of the district’s contract of
excellence, including procedures providing for the filing of complaints
with the building principal with an appeal to the superintendent of schools
or for filing of the complaint directly with the superintendent of schools,
and providing for an appeal to the board of education, and an appeal of the
board' s determination to the Commissioner. Education Law section 211-
d(7) authorizes “complaints concerning the implementation of the dis-
trict’s contract for excellence.” Therefore, the term “implementation of”
cannot be deleted from section 100.13(f).

16. COMMENT:

The proposed rule must ensure that allowable programs/activities pre-
dominately benefit the neediest students, and target schools with high
concentrations of high need students, which may include, but should not be
limited to, schools under registration review and schools in need of im-
provement.

DEPARTMENT RESPONSE:

Section 100.13(c)(2) was amended at the June 2007 Regents meeting to
provide, among other things, that the Commissioner’s approval shall be
given to contracts demonstrating that the allowable programs and activi-
ties: (i) predominately benefit those students with the greatest educational
needs; and (ii) predominately benefit those studentsin schoolsidentified as
requiring academic progress, or in need of improvement, or in corrective
action, or restructuring and address the most serious academic problemsin
those schools.

17. COMMENT:

The proposed rule must require that contracts are clear, simple and
easily understandable, show how much money will be spent on a school-
by-school and program-by-program basis, and how these programs serve
the neediest students and are designed to meet specific needs of specific
students, including English language learners and students with disabili-
ties.

DEPARTMENT RESPONSE:

The Department has been concerned about all of these issues. As a
result, the Department developed a system for collecting information from
school districts that included concise statements of achievement issues and
special populations and the contract for excellence strategy. The system
collectsinformation at the school level for each of the allowable programs
and activities included in the statute including metrics to measure the
change that districts expect to occur as a result of the expenditure of
contract for excellence dollars. In addition the system gathers information
on the extent of targeting resources to students with the greatest educa-
tional needs.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Delegation of Authority Concerning Charter Schools
I.D. No. EDU-32-07-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 3.16 of Title 8 NYCRR.
Statutory authority: Education Law, sections 101 (not subdivided), 206
(not subdivided), 207 (not subdivided), 305(1), (2) and (20) and 2857 (1)
and (1-a); and L. 2007, ch. 57, part D-2, section 7

Subject: Delegation of authority to conduct and hold public hearings
concerning charter schools under Education Law section 2857 (1-a).
Purpose: To delegate to the Commissioner of Education the Board of
Regents' authority to conduct and hold public hearings to solicit comments
from the community in connection with the issuance, revision, or renewal
of acharter school’s charter pursuant to Education Law section 2857 (1-a).
Text of proposed rule: Section 3.16 of the Rules of the Board of Regents
is amended, effective November 15, 2007, as follows:

§3.16 Delegation of authority with respect to [charter school com-
plaints] charter schools.

(a) Complaints against charter schools. The Board of Regents dele-
gates to the Commissioner of Education the authority to receive, investi-
gate and respond to complaints presented to the Board of Regents pursuant
to Education Law section 2855(4), the authority to issue appropriate reme-
dial orders pursuant to Education Law section 2855(4), and the authority to
place a charter school on probationary status and to develop and impose a
remedial action plan pursuant to Education Law section 2855(3).

(b) Hearings. The Board of Regents delegates to the Commissioner of
Education the authority to conduct and hold public hearings to solicit
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comments from the community in connection with the issuance, revision or
renewal of a charter pursuant to Education Law section 2857(1-a).

Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3862, e-mail: pl6education@mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents as its head, and authorizes the
Board of Regents to appoint the Commissioner of Education as the chief
administrative officer of the Department, whichis charged with the general
management and supervision of public schools and the educational work
of the State.

Education Law section 206 authorizes the Regents, any committee
thereof, the Commissioner, the deputy and any associate and assistant
commissioner of education and the counsel of the State Education Depart-
ment to take testimony or hear proofs relating to their official duties, or in
any matter which they may lawfully investigate.

Education Law section 207 empowers the Regents and Commissioner
to adopt rules and regulations to carry out the State laws regarding educa-
tion and the functions and duties conferred on the Department.

Education Law section 305(1) provides that the Commissioner is the
chief executive officer of the State system of education and of the Board of
Regents, and charged with the enforcement of all general and special laws
relating to the educational system of the State and the execution of all
educational policies determined by Regents. Section 305(2) provides that
the Commissioner shall have general supervision over all schools and
institutions subject to the Education Law or any statute relating to educa-
tion. Section 305(20) provides that the Commissioner shall have and
execute such further powers and duties as he shall be charged with by the
Regents.

Effective July 1, 2007, Education Law section 2857(1) was amended
by section 7 of Part D-2 of Chapter 57 of the Laws of 2007 to require,
among other things, school districtsin which charter schools are located to
hold public hearings to solicit comments from the community in connec-
tion with the issuance, revision, or renewal of acharter school’s charter. In
addition, a new Education Law section 2857(1-a) was enacted that pro-
vides that “[i]n the event the school district fails to conduct a public
hearing, the board of regents shall conduct a public hearing to solicit
comments from the community in connection with the issuance, revision,
or renewal of acharter.”

LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the above statutory author-
ity and is necessary to delegate to the Commissioner of Education the
Board of Regents authority to conduct and hold public hearings to solicit
comments from the community in connection with the issuance, revision,
or renewal of acharter school’s charter pursuant to Education Law section
2857(1-a).

NEEDS AND BENEFITS:

The proposed amendment is necessary to del egate to the Commissioner
of Education the Board's authority to conduct and hold public hearings to
solicit comments from the community in connection with the issuance,
revision, or renewa of a charter school’s charter pursuant to Education
Law section 2857(1-a). Having the Board of Regents personally conduct
and hold public hearings to solicit comments from the community in
connection with the issuance, revision, or renewal of a charter school’s
charter is not deemed to be the most appropriate and efficacious means to
address this matter, considering the scope of duties of the Board, the
limited number of times that the Board meets during the year, and the time
demands placed on individual Board members. It has been determined that
delegation of such responsibility to the Commissioner will provide for the
most efficient and expeditious means to conduct such hearings.

COSTS:

(a) Costs to State government: none. The proposed amendment is
necessary to delegate to the Commissioner the Board's authority to con-
duct and hold public hearings to solicit comments from the community in
connection with the issuance, revision, or renewal of a charter school’s
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charter pursuant to Education Law section 2857(1-a), and will not impose
any additional costs on the State beyond those inherent in the statute.

(b) Costs to local government: none. The proposed amendment does
not impose any costs on school districts or charter schools. The proposed
amendment merely del egates to the Commissioner the Board' s authority to
conduct and hold public hearings to solicit comments from the community
in connection with the issuance, revision, or renewal of a charter school’s
charter pursuant to Education Law section 2857(1-a).

(c) Cost to private regulated parties. none. The proposed amendment
does not affect any private regulated parties.

(d) Cost to regulating agency for implementation and continued admin-
istration of this rule: none. The proposed amendment merely delegates to
the Commissioner the Board' s authority to conduct and hold public hear-
ings to solicit comments from the community in connection with the
issuance, revision, or renewal of a charter school’s charter pursuant to
Education Law section 2857(1-a). The proposed amendment will not im-
pose any additional costs on the State Education Department beyond those
inherent in the statute.

LOCAL GOVERNMENT MANDATES:

The proposed amendment does not impose any program, service, duty
or responsibility upon school districts, charter schools or other local gov-
ernments. It merely del egates to the Commissioner the Board’ s authority to
conduct and hold public hearings to solicit comments from the community
in connection with the issuance, revision, or renewal of a charter school’s
charter pursuant to Education Law section 2857(1-a).

PAPERWORK:

The proposed amendment does not impose any additional reporting,
record keeping or other paperwork requirements upon school districts or
charter schools. It merely delegates to the Commissioner the Board's
authority to conduct and hold public hearings to solicit comments from the
community in connection with the issuance, revision, or renewal of a
charter school’s charter pursuant to Education Law section 2857(1-a).

DUPLICATION:

The proposed amendment does not duplicate any existing State or
Federal requirements.

ALTERNATIVES:

Having the Board of Regents personally conduct and hold public hear-
ings to solicit comments from the community in connection with the
issuance, revision, or renewal of acharter school’ s charter was not deemed
to be the most appropriate and efficacious means to address this matter,
considering the scope of duties of the Board, the limited number of times
that the Board meets during the year, and the time demands placed on
individual Board members. It has been determined that delegation of such
responsibility to the Commissioner will provide for the most efficient and
expeditious means to conduct such hearings.

FEDERAL STANDARDS:

There are no applicable Federal standards.

COMPLIANCE SCHEDULE:

The proposed amendment does not impose any compliance require-
ments or costs on charter schools, but merely delegates to the Commis-
sioner the Board of Regents' authority to conduct and hold public hearings
to solicit comments from the community in connection with the issuance,
revision, or renewal of a charter school’s charter pursuant to Education
Law section 2857(1-a).

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendment applies to school districts and charter
schools, and will delegate to the Commissioner of Education the Board of
Regents’ authority to conduct and hold public hearingsto solicit comments
from the community in connection with the issuance, revision, or renewal
of acharter school’s charter pursuant to Education Law section 2857(1-a).
The proposed amendment does not impose any economic impact, or other
compliance reguirements on small businesses. Because it is evident from
the nature of the proposed amendment that it does not affect small busi-
nesses, no further measures were needed to ascertain that fact and none
were taken. Accordingly, a regulatory flexibility analysis for small busi-
nesses is not required and one has not been prepared.

Local Governments:

EFFECT OF RULE:

The proposed rule applies to all school districts and charter schoolsin
the State. There are currently 97 charter schoolsin existence.

COMPLIANCE REQUIREMENTS:

The proposed amendment does not establish any reporting, recordkeep-
ing or other compliance requirements on school districts or charter schools.
It merely delegates to the Commissioner of Education the Board of Re-

gents authority to conduct and hold public hearings to solicit comments
from the community in connection with the issuance, revision, or renewal
of acharter school’s charter pursuant to Education Law section 2857(1-a).

PROFESSIONAL SERVICES:

The proposed amendment does not impose any additional professiona
services requirements on school districts or charter schools.

COMPLIANCE COSTS:

The proposed amendment does not impose any compliance costs on
school districts or charter schools. It merely delegates to the Commissioner
of Education the Board of Regents' authority to conduct and hold public
hearings to solicit comments from the community in connection with the
issuance, revision, or renewa of a charter school’s charter pursuant to
Education Law section 2857(1-a).

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendment does not impose any compliance costs or
new technological requirements on school districts or charter schools.

MINIMIZING ADVERSE IMPACT:

The proposed amendment does not impose any compliance require-
ments or compliance costs on school districts or charter schools. It merely
delegates to the Commissioner of Education the Board of Regents’ author-
ity to conduct and hold public hearings to solicit comments from the
community in connection with the issuance, revision, or renewal of a
charter school’s charter pursuant to Education Law section 2857(1-a). It
has been determined that delegation of such responsibility to the Commis-
sioner will provide for the most efficient and expeditious means to conduct
such hearings.

LOCAL GOVERNMENT PARTICIPATION: Comments on the pro-
posed amendment were solicited from school districts through the offices
of the district superintendents of each supervisory district in the State.
Copies of the proposed amendment have been provided to each charter
school for review and comment.

Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to al school districts and charter
schools within the State, including those located in the 44 rural counties
with less than 200,000 inhabitants and the 71 towns in urban counties with
a population density of 150 per square mile or less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment does not establish any reporting, recordkeep-
ing or other compliance requirements, or impose any additiona profes-
sional services reguirements on school districts or charter schools in rural
areas. It merely delegates to the Commissioner of Education the Board of
Regents’ authority to conduct and hold public hearings to solicit comments
from the community in connection with the issuance, revision, or renewal
of acharter school’s charter pursuant to Education Law section 2857(1-a).

COSTS:

The proposed amendment does not impose any compliance costs on
school districts or charter schoolsin rural areas. It merely delegates to the
Commissioner of Education the Board of Regents' authority to conduct
and hold public hearings to solicit comments from the community in
connection with the issuance, revision, or renewal of a charter school’s
charter pursuant to Education Law section 2857(1-a).

MINIMIZING ADVERSE IMPACT:

The proposed amendment does not impose any compliance require-
ments or compliance costs on school districts or charter schools. It merely
delegates to the Commissioner of Education the Board of Regents’ author-
ity to conduct and hold public hearings to solicit comments from the
community in connection with the issuance, revision, or renewal of a
charter school’s charter pursuant to Education Law section 2857(1-a).
Having the Board of Regents personally conduct and hold public hearings
to solicit comments from the community in connection with the issuance,
revision, or renewal of a charter school’s charter is not deemed to be the
most appropriate and efficacious means to address this matter, considering
the scope of duties of the Board, the limited number of timesthat the Board
meets during the year, and the time demands placed on individual Board
members. It has been determined that delegation of such responsibility to
the Commissioner will provide for the most efficient and expeditious
means to conduct such hearings.

RURAL AREA PARTICIPATION:

Comments on the proposed rule were solicited from the Department’s
Rural Advisory Committee. Comments on the proposed amendment were
also solicited from school districts through the offices of the district super-
intendents of each supervisory district in the State. In addition, copies of
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the proposed rule have been provided to each charter school for review and
comment.

Job Impact Statement

The proposed amendment applies to school districts and charter schools,
and will delegate to the Commissioner of Education the Board of Regents
authority to conduct and hold public hearingsto solicit comments from the
community in connection with the issuance, revision, or renewa of a
charter school’s charter pursuant to Education Law section 2857(1-a). The
proposed amendment will not have an adverse impact on jobs or employ-
ment opportunities. Because it is evident from the nature of the proposed
amendment that it will have a positive impact, or no impact, on jobs or
employment opportunities, no further steps were needed to ascertain those
facts and none were taken. Accordingly, a job impact statement is not
required and one has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Civil Enforcement Proceedings
I.D. No. EDU-32-07-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of Part 31 to Title 8 NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided),
6506(1), 6512(1), 6513(1), and 6516(1)-(7)

Subject: Civil enforcement proceedings for the unauthorized practice of
the professions and the unauthorized use of a professional title.

Purpose: Toimplement Education Law section 6516, as added by chapter
615 of the Laws of 2003, by specifying the requirements and procedures
for the submission of complaints, investigations, hearing requests and stay
requests; the content of cease and desist orders; the standards for the
imposition of civil penalties and restitution and the procedures for hearings
and appeals.

Substance of proposed rule (Full text is posted at the following State
website: www.op.nysed.gov): The Board of Regents proposesto add Part
31 to the Rules of the Board of Regents relating to civil enforcement
proceedings for the unauthorized practice of the professions and the unau-
thorized use of a professional title.

Section 31.1 provides that the new Part applies to al proceedings
commenced pursuant to section 6516 of the Education Law.

Subdivision (a) of section 31.2 providesthat any person or organization
who has reasonable cause to believe that a person has violated any provi-
sion of section 6512 or 6513 of the Education Law may file a written
complaint, on a form prescribed by the Commissioner, with the profes-
sional conduct officer. This subdivision specifies the procedure for filing a
complaint and the information to be included in such complaint.

Subdivision (b) of section 31.2 authorizes the department to investigate
a complaint, when appropriate, or initiate its own investigation if the
department has information indicating that a violation of section 6512 or
6513 has occurred. The results of such investigation must then be for-
warded to the professiona conduct officer, or his designee, for consulta-
tion with amember of the applicable state professional board to determine
whether there is substantial evidence of unauthorized practice or unautho-
rized use of atitle and whether further action is warranted.

Subdivision (a) of section 31.3 authorizes the department to issue a
cease and desist order, on a form prescribed by the commissioner, if the
department has reasonable cause to believe that a person has violated
section 6512 or 6513 of the Education Law.

Subdivision (b) of section 31.3 specifies the content of cease and desist
orders, including a particularized description of the alleged violation; an
order to cease the specified unlawful activity; written notification of the
respondent’s right to request a hearing within 30 days of receipt of the
cease and desist order and where a hearing request form can be obtained;
written notification of respondent’ sright to request a stay of the cease and
desist order at thetime ahearing is requested and where aform to request a
stay can be obtained, written notification of respondent’s right to file an
answer to the cease and desist order and written notification of respon-
dent’srights at a hearing.

Subdivision (c) of section 31.3 specifies the service requirements for
cease and desist orders.

Subdivision (d) of section 31.3 specifies that whenever the department
concludes that civil penalties and/or restitution may be warranted, it shall
serve a notice, specifying the alegations of unlawful activity and the
department’s intention to order the respondent to make restitution and/or
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impose acivil penaty. The department shall include in such notice anotice
of hearing regarding the civil penalty and/or restitution sought, unless a
hearing is currently pending. The notice shall be on a form prescribed by
the Commissioner and should specify the civil penalty sought for each
violation.

Subdivision (a) of section 31.4 authorizes the Department to impose a
civil penalty of up to $5,000 for each violation whenever the department
concludes that civil penalties may be warranted.

Paragraph (1) of subdivision (a) of section 31.4 setsforth the factorsto
be considered in determining whether to impose acivil penalty.

Paragraph (2) of subdivision (a) of section 31.4 states that in the event
that respondent violates a cease and desist order during the course of a
hearing or appeal, the department may deem such violation to constitute
sufficient cause upon which to seek acivil penalty.

Subdivision (b) of section 31.4 authorizes the Department to order
restitution to any person who has an interest in money or property acquired
by the respondent as aresult of the unauthorized practice of a profession or
the unauthorized use of a professional title.

Paragraph (1) of subdivision (b) of section 31.4 setsforth the factors to
be considered in determining whether to order restitution.

Paragraph (2) of subdivision (b) of section 31.4 provides that any
person who seeks to make a claim for restitution based upon respondent’s
unlawful practice or unauthorized use of a professional title shall submit a
written claim for restitution to the department, on aform prescribed by the
Commissioner, and specifies the information to be included in a claim for
restitution.

Subdivision (a) of section 31.5 requires a respondent to request a
hearing conducted by the department within 30 days of receipt of a cease
and desist order if the respondent wishes to contest the cease and desist
order.

Subdivision (b) of section 31.5 requires hearing requests to be in
writing, on a form prescribed by the Commissioner, and specifies the
information to be included in the hearing request.

Subdivision (c) section 31.5 provides the address for the submission of
hearing requests.

Subdivision (d) of section 31.5 permits the respondent to file an answer
to acease and desist order and setsforth the filing and service requirements
for such answer and specifies the information to be included in an answer.

Section 31.6 permits the respondent to file a written application for a
stay of the cease and desist order with the professional conduct officer, on
aform prescribed by the commissioner, stating the facts and the law upon
which stay shall be granted.

Subdivision (a) of section 31.6 sets forth the procedures for, and infor-
mation to beincluded in, a stay request.

Subdivision (b) of section 31.6 authorizes the hearing officer to grant a
stay pending an ultimate determination, if in his or her judgment, the
issuance of such stay is necessary, upon consideration respondent’s likeli-
hood of success on the merits, any irreparable harm and a balancing of the
equities. This subdivision requiresthe hearing officer to issue adecision on
the stay reguest within five business days of the request for a stay.

Subdivision (a) of section 31.7 requires the hearing officer to schedule
a date for the hearing within 15 days of receipt of a hearing request,
following consultation with the parties. Additional hearing dates may be
set after consultation with the parties.

Subdivision (b) of section 31.7 authorizes the hearing officer to grant
adjournments for good cause upon written request by a party.

Subdivision (c) of section 31.7 requires that the parties exchange evi-
dence and witnesslists at |east five days prior to theinitial hearing date and
permits the hearing officer to alow additiona evidence and witnesses, at
his or her discretion.

Subdivision (d) reguires that the Department be represented by an
attorney and permits the respondent to appear personally or be represented
by an attorney.

Subdivision (e) of section 31.7 allows post-hearing submissionsif they
are authorized in advance of the submission by the hearing officer.

Subdivision (f) of section 31.7 places the burden of proof on the
department and requires the department to prove by a preponderance of the
evidence the facts and circumstances constituting a violation of section
6512 or 6513 of the Education Law.

Subdivision (g) of section 31.7 specifies the information to be included
in the hearing officer’s written report.

Subdivision (h) of section 31.7 requires service of the written report on
the parties, together with notice of the parties right to an administrative
hearing within 10 days of the conclusion of the hearing. This subdivision
also clarifies that a hearing shall be deemed concluded upon the hearing
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officer’ sreceipt of the transcript and any post hearing submissions author-
ized by the hearing officer.

Paragraph (1) of subdivision (h) of section 31.7 specifies the content of
the notice of appeal, which is to be contained in the hearing officer's
written report.

Paragraph (2) of subdivision (h) specifies the service requirements for
the written report and the notice of an administrative appeal.

Subdivision (i) of section 31.7 provides that the decision of the hearing
officer shall befinal, unlessit is appealed to the Regents Review Commit-
tee within 20 days of the receipt of the hearing officer’s report.

Subdivision (a) of section 31.8 provides that either party may appeal
the hearing officer’s report to the Regents Review Committee by filing a
notice of appeal and establishes the form and content of the notice of
appedl.

Subdivision (b) of section 31.8 sets forth the composition of the Re-
gents Review Committee.

Subdivision (c) of section 31.8 provides that the respondent has the
right to appear before the Regents Review Commiittee, or the Regents
Review Committee may require the respondent to appear. This subdivision
also sets forth the information to be included in the notification of the
Regents Review Committee meeting.

Subdivision (d) of section 31.8 requires the Regents Review Commit-
teeto review the hearing officer’ sreport and determine whether the depart-
ment has met its burden of proving, by a preponderance of the evidence,
that respondent has violated section 6512 or 6513 of the Education Law
and to support an order of restitution and/or whether the civil penalty
imposed by the hearing officer was arbitrary and capricious. This subdivi-
sion also specifies what information the Regents Review Committee may
consider when making its determination.

Subdivision (€) of section 31.8 requires the Regents Review Commit-
tee to transmit a written report of its review and a recommendation to the
Board of Regents. The Board of Regents shall review the report and
recommendation and determine whether respondent has violated each
chargeidentified in the cease and desist order and determine what penalties
and/or restitution, if any, to impose.

Paragraph (1) of subdivision (e) of section 31.8 sets forth the informa-
tion that the Board of Regents may consider in itsreview of the report and
recommendation of the Regents Review Committee.

Paragraph (2) of subdivision (€) of section 31.8 sets forth the require-
ments for service of the order of the Board of Regents and requires that
such order contain written notification that the decision of the Board of
Regentsisfina and binding and that review of such order may be obtained
in a proceeding pursuant to Article 78 of the Civil Practice Law and Rules
commenced in Supreme Court, Albany County. The written notification
must also contain a statement that the decision shall not be stayed or
enjoined unless the party applies to the supreme court pursuant to Article
63 of the Civil Practice Law and Rules.

Subdivision (f) of section 31.8 authorizes the Regents Review Commit-
tee and the Board of Regentsto remand a proceeding to the hearing officer.
Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov
Data, views or arguments may be submitted to: Frank Munoz, Associ-
ate Commissioner, Office of the Professions, State Education Department,
2nd FI. West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 486-1765, e-mail: opopr@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Section 207 of the Education Law grants general rule-making authority
to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Subdivision (1) of section 6506 of the Education Law authorizes the
Board of Regents to supervise the practice of the professions and to
promulgate rules to carry out such supervision.

Paragraph (1) of Section 6512 makes it a felony for any unauthorized
person to practice, offer to practice, or hold himself out as being able to
practice in any profession in which a license is a prerequisite to such
practice.

Paragraph (1) of Section 6513 makes it a misdemeanor for any unau-
thorized person to use a professional title.

Section 6516 of the Education Law authorizes the State Education
Department to issue cease and desist orders, conduct administrative pro-

ceedings, impose civil penalties and order restitution when a person is
engaged in the unauthorized practice of a profession or the unauthorized
use of aprofessiona title.

2. LEGISLATIVE OBJECTIVES:

In 2003, the Legislature enacted Section 6516 of the Education Law,
authorizing the State Education Department to issue cease and desist
orders, conduct administrative proceedings, impose civil penalties and
order restitution in instances of the unauthorized practice of aprofession or
the unauthorized use of a professional title under Sections 6512 and 6513
of the Education Law. The proposed amendment implements the require-
ments of Section 6516 of the Education Law, by specifying the require-
ments and procedures for the submission of complaints, investigations,
hearing requests and stay requests; the content of cease and desist orders;
the standards for the imposition of civil penalties and restitution and the
procedures for hearings and appeals.

3. NEEDS AND BENEFITS:

Section 6512 of the Education Law makes it a crime for any unautho-
rized person to practice or to offer to practice a profession. Similarly,
Section 6513 of the Education Law makes it a crime for an unauthorized
person to use a professiona title. Prior to 2003, the Education Department
investigated alleged violations of these sections, and, in situations where
such violations were substantiated, the Education Department reported
such violations to the attorney general with areguest for prosecution.

In 2003, the Legislature enacted Section 6516 of the Education Law,
authorizing the State Education Department to issue cease and desist
orders, conduct administrative proceedings, impose civil penalties of up to
$5,000 per violation and order restitution in instances of the unauthorized
practice of a profession or the unauthorized use of a professiona title.
Specifically, this statute permits the Department to issue a cease and desist
order when the Department has reasonable cause to believe that any person
has violated section 6512 or 6513 of the Education Law. The cease and
desist order must advise the respondent of his or her right to contest the
order through a hearing before a hearing officer designated by the Depart-
ment and of his or her right to request a stay of the order. The decision of
the hearing officer isfinal, unless appealed to a Regents Review Commit-
tee by the respondent or the Department. The Regents Review Committee
then makes a report to the Board of Regents which makes the final
administrative decision. Review of that decision is available by means of
an Article 78 proceeding in Albany County Supreme Court.

The proposed amendment is needed to implement the requirements of
Section 6516 of the Education Law by specifying the requirements for the
submission of complaints, investigations, hearing requests and stay re-
quests; the contents of a cease and desist order; the standards for the
imposition of civil penalties and restitution and the proceduresfor hearings
and appeals.

4. COSTS:

(a) Costs to State Government: The proposed amendment implements
statutory requirements. It will not impose any costs on State government
beyond those necessary to implement the procedures required by the
legidlation.

(b) Coststo local government: None.

(c) Costs to private regulated parties: None. The proposed amendment
will not impose any cost on private regulated parties, beyond those im-
posed by the statute.

(d) Cost to the regulatory agency: As stated above in “Costs to State
Government”, the proposed amendment does not impose costs on the State
Government, including the State Education Department, beyond those
necessary to implement the procedures required by the legislation.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment implements the requirements of section
6516 of the Education Law, as amended by chapter 615 of the Laws of
2003, relating to the establishment of administrative procedures regarding
complaints of the unauthorized practice of the professions or the unautho-
rized use of a professional title. It does not impose any program, service,
duty or responsibility upon local governments.

6. PAPERWORK:

The proposed amendment will not require any paperwork beyond that
required by the statute but does specify the content of statutorily estab-
lished documents, including the hearing request, the stay request, the
answer to a cease and desist order and the administrative appeal.

7. DUPLICATION:

The proposed amendment does not duplicate other existing State or
Federal requirements. Rather, it complements the ongoing authority of the
New Y ork State Attorney General to criminally prosecute the unauthorized
practice of a profession or the unauthorized use of a professiona title, and
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the authority of the Attorney General and the State Education Department
to apply to the State Supreme Court for an order enjoining or restraining
such activities.

8. ALTERNATIVES:

There are no viable aternatives to the proposed amendment, and none
were considered. The amendment implements statutory requirements.

9. FEDERAL STANDARDS:

There are no federal standards relating to administrative proceedingsto
address complaints regarding the unauthorized practice of a profession or
the unauthorized use of a professional title.

10. COMPLIANCE SCHEDULE:

The proposed amendment must be complied with on its effective date.
No additional period of time is necessary to enable regulated parties to
comply.

Regulatory Flexibility Analysis

Section 6516 of the Education Law, as added by Chapter 615 of the
Laws of 2003, authorizes the State Education Department to issue cease
and desist orders, conduct administrative proceedings, impose civil penal-
ties and order restitution in instances of the unauthorized practice of a
profession or the unauthorized use of a professional title. The proposed
amendment implements the requirements of Section 6516 of the Education
Law, by specifying the requirements and procedures for the submission of
complaints, investigations, hearing requests and stay requests, the content
of cease and desist orders; the standards for the imposition of civil penal-
ties and restitution and the procedures for hearings and appeals. The
proposed amendment will have no effect on small businesses and does not
regulate local governments.

Becauseit isevident from the nature of this proposed amendment that it
will not impose any adverse economic impact or reporting, recordkeeping
or other compliance requirements on small businesses or local govern-
ments, no further steps were needed to ascertain that fact and none were
taken. Accordingly, aregulatory flexibility analysisisnot required and one
was not prepared.

Rural Area Flexibility Analysis

1. TYPESAND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment will apply to all persons practicing alicensed
profession or utilizing a professional title without being authorized to do
so, including those who live in the 44 rura counties of New York State
with less than 200,000 inhabitants and the 71 towns in urban counties of
New Y ork State with a population density of 150 per square mile or less.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment is needed to implement the requirements of
section 6516 of the Education Law, as added by Chapter 615 of the Laws
of 2003, authorizing the State Education Department to issue cease and
desist orders, conduct civil enforcement proceedings, impose civil penal-
ties and order restitution where persons have engaged in the unauthorized
practice of aprofession or the unauthorized use of a professional title. The
proposed amendment implements the requirements of Section 6516 of the
Education Law, by specifying the requirements and procedures for the
submission of complaints, investigations, hearing requests and stay re-
quests; the contents of cease and desist orders; the standards for the
imposition of civil penalties and restitution and the procedures for hearings
and appeals.

The proposed amendment establishes procedures for filing a complaint
when aperson or organization has reasonabl e cause to believe that a person
has violated any provision of section 6512 or 6513 of the Education Law.
Section 6512 of the Education Law makes it a crime for any unauthorized
person to practice or to offer to practice a profession. Similarly, Section
6513 of the Education Law makesit a crime for an unauthorized person to
use a professional title. If appropriate, the department will investigate the
complaint, and the results of such investigation will be referred to the
professional conduct officer, or his designee. After consultation with a
professional member of the applicable state board for the profession, the
professional conduct officer, or hisdesignee, shall determine whether there
is substantial evidence of the unauthorized practice of a profession or
unauthorized use of a professional title to warrant the issuance of a cease
and desist order.

Whenever the department has reasonable cause to believe that a person
has violated any provision of section 6512 or 6513 of the Education Law,
the department may issue and serve upon such person a written order to
cease and desist from such violation. The proposed amendment describes
the content of the cease and desist order and requires that whenever the
department concludes that civil penalties and/or restitution may be war-
ranted, it serve, along with the cease and desist order, a notice of hearing
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on the alegations of unlawful activity and the department’s intention to
order respondent to make restitution and/or impose acivil penalty.

The proposed amendment al so sets forth the factors to be considered in
determining whether to impose a civil penalty and/or restitution. The
amendment further provides that if a respondent contests the cease and
desist order, he or she shall request that a hearing be conducted within 30
days of receipt of such cease and desist order and the amendment setsforth
the requirements for a request for a hearing.

The proposed amendment permits a respondent to request a stay of the
cease and desist order and sets forth the requirements and procedures for
requesting a stay. The amendment also establishes procedures for the
hearing and requirements for the evidence that may be presented at the
hearing.

The amendment establishes procedures for an appeal of the hearing
officer’s decision to the Regents Review Committee and for the review of
such decision by the Board of Regents. The proposed regulation will not
require regulated parties, including those located in rural areas, to hire
professional services in order to comply, and will not impose any addi-
tional recordkeeping requirements.

3. COSTS:

The proposed regul ation does not impose any additional costs on public
or private entities located in rural areas, beyond those imposed by the
Statute.

4. MINIMIZING ADVERSE IMPACT:

The proposed amendment implements statutory requirements and
makes no exception for individuals who live or work in rural areas. The
Department has determined that the requirements should apply to all
individuals practicing a licensed profession or utilizing a professional
license, without being authorized to do so, to protect consumers. Because
of the nature of the proposed rules, aternative approaches for rura areas
were not considered.

5. RURAL AREAS PARTICIPATION:

Feedback concerning rules to implement section 6516 of the Education
Law was sought from statewide. organizations representing parties having
aninterest in professional licensure. These entities have memberswho live
or work in rural areas.

Job Impact Statement

Section 6516 of the Education Law, as added by Chapter 615 of the
Laws of 2003, authorizes the State Education Department to issue cease
and desist orders, conduct administrative proceedings, impose civil penal-
ties and order restitution in instances of the unauthorized practice of a
profession or the unauthorized use of a professional title. The proposed
amendment implements the requirements of Section 6516 of the Education
Law, by specifying the requirements and procedures for the submission of
complaints, investigations, hearing requests and stay requests, the content
of cease and desist orders; the standards for the imposition of civil penal-
ties and restitution and the procedures for hearings and appeals.

Becauseit isevident from the nature of this proposed amendment that it
will have no adverse impact on jobs or employment opportunities, no
further steps were needed to ascertain that fact and none were taken.
Accordingly, a job impact statement is not required and one was not
prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Fiscal Maintenance of Effort
1.D. No. EDU-32-07-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of section 170.13 to Title 8 NYCRR.
Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided) and 305(1) and (2) and 2576(5-b); and L. 2007, ch. 57,
part B, section 9

Subject: Fiscal maintenance of effort.

Purpose: To define*city funds’ for purposes of determining maintenance
of effort in cities having a population of one hundred twenty-five thousand
or more inhabitants and less than one million inhabitants pursuant to
Education Law, section 2576(5-b), including State and private funding
sources over which the city has no discretion and which are to be excluded
from the calculation of city funds subject to the maintenance of effort
reguirement.

Text of proposed rule: Section 170.13 of the Regulations of the Commis-
sioner of Education is added, effective November 15, 2007, as follows:
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§ 170.13 Definition of “city funds™ for purposes of determining main-
tenance of effort for cities having a population of one hundred twenty-five
thousand or more inhabitants and less than one million inhabitants pursu-
ant to Education Law section 2576(5-b).

For purposes of this section and Education Law section 2576(5-b),
*“city funds™ shall mean funds of each city having a population of one
hundred twenty-five thousand or more inhabitants and less than one mil-
lion inhabitants derived from any source except:

(a) funds contained within the capital budget;

(b) funds from county sales tax revenues shared with such city;

(c) funds derived from any federal source; and

(d) funds derived from any state or private sources over which the city
has no discretion, including:

(1) gifts for specific purposes;

(2) grants in aid for specific purposes; or

(3) insurance proceeds authorized pursuant to Education Law sec-
tion 1718(2) in addition to that which has been previously budgeted.
Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov
Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3862, e-mail: pl6education@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory |mpact Statement

STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents as its head, and authorizes the
Board of Regents to appoint the Commissioner of Education as the Chief
Administrative Officer of the Department, which is charged with the
general management and supervision of all public schools and the educa-
tional work of the State.

Education Law section 207 empowers the Regents and the Commis-
sioner to adopt rules and regulations to carry out the laws of the State
regarding education and the functions and duties conferred on the Depart-
ment.

Education Law section 305(1) and (2) provide that the Commissioner,
as chief executive officer of the State system of education, shall have
general supervision over all schools and institutions subject to the provi-
sions of the Education Law, or any statute relating to education, and shall
be responsible for executing all educational policies determined by the
Regents.

Education Law section 2576(5-b), as added by section 9 of Part B of
Chapter 57 of the Laws of 2007, requires each school district in cities
having a population of one hundred twenty-five thousand or more inhabi-
tants and less than one million inhabitants to maintain their fiscal effort in
support of education. The statute requires the Commissioner to establish
by regulation the definition of state and private sources over which the city
has no discretion and which are to be excluded from the calculation of city
funds subject to the maintenance of effort requirement.

LEGISLATIVE OBJECTIVES:

The proposed rule is consistent with the authority conferred by the
above statutes and is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, by defining state
and private sources over which the city has no discretion.

NEEDS AND BENEFITS:

The proposed rule is needed to implement the statutory requirements.
The rule establishes a definition of “city funds’ for purposes of determin-
ing the fiscal maintenance of effort requirement in Education Law section
2576(5-b), including state and private funding sources over which the city
has no discretion and which are to be excluded from the calculation of city
funds subject to the maintenance of effort requirement, thus ensuring that
the requirement pertains only to funds over which the cities have control.

State Education Department research on the maintenance of local effort
in support of schools has documented that school districts tend to reduce
local effort when they receive State Aid increases. Without a statutory
requirement or formula structure that requires maintenance of local effort
there is no way to ensure that State Aid increases provided for the purpose
of increasing student achievement will result in additional programs and
services for students, rather than tax relief or the funding of other city
services.

COSTS:

a. Coststo State government: None.

b. Coststo local governments: None.

c. Coststo private, regulated parties: None.

d. Costs to the Education Department of implementation and continu-
ing compliance: None.

The rule is necessary to implement Education Law section 2576(5-b),
as added by Chapter 57 of the Laws of 2007, and does not impose any costs
beyond those inherent in the statute. The rule establishes a definition of
“city funds’ for purposes of determining the fiscal maintenance of effort
requirement in Education Law section 2576(5-b), including state and pri-
vate funding sources over which the city has no discretion and which areto
be excluded from the calculation of city funds subject to the maintenance
of effort requirement, thus ensuring that the requirement pertains only to
funds over which the cities have control.

LOCAL GOVERNMENT MANDATES:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, and does not
impose any additional program, service, duty or responsibility on local
governments. The rule establishes adefinition of “city funds’ for purposes
of determining the fiscal maintenance of effort requirement in Education
Law section 2576(5-b), including state and private funding sources over
which the city has no discretion and which are to be excluded from the
calculation of city funds subject to the maintenance of effort requirement,
thus ensuring that the requirement pertains only to funds over which the
cities have control.

PAPERWORK:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, and does not
impose any reporting requirements beyond those inherent in the statute.
The rule establishes a definition of “city funds’ for purposes of determin-
ing the fiscal maintenance of effort requirement in Education Law section
2576(5-b), including state and private funding sources over which the city
has no discretion and which are to be excluded from the calculation of city
funds subject to the maintenance of effort requirement, thus ensuring that
the requirement pertains only to funds over which the cities have control.
School districts will demonstrate compliance with the proposed rule
through the submission of fiscal data submitted for the receipt of State aid.

DUPLICATION:

The proposed rule will not duplicate, overlap or conflict with any other
State or federal statute or regulation, and is necessary to implement Educa-
tion Law section 2576(5-b), as added by Chapter 57 of the Laws of 2007.

ALTERNATIVES:

There were no significant alternatives and none were considered. Edu-
cation Law section 2576(5-b) requires the Commissioner to establish by
regulation the definition of state and private sources over which the city
has no discretion and which are to be excluded from the calculation of city
funds subject to the statute’'s maintenance of effort requirement, thus
ensuring that the requirement pertains only to funds over which the cities
have control.

FEDERAL STANDARDS:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, and does not
exceed any minimum federal standards. Federal maintenance of effort
requirements exist for specific federal funding programs, but there are no
substantive federal standards that are applicable to the use of state funds
for education.

COMPLIANCE SCHEDULE:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007. The maintenance
of effort requirements imposed on certain school districts are effective for
school year 2007-08. School districts will submit data demonstrating they
maintained their effort in relation to the prior school year in their annual
financial reports filed with the State Education Department on September
1 of each year.

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendment is necessary to implement Education Law
section 2576(5-b), as added by Chapter 57 of the Laws of 2007, relating to
the calculation of fiscal maintenance of effort requirementsfor certain city
school districts, by defining funds from state and private sources over
which the city has no discretion. The proposed rule does not impose any
adverse economic impact, reporting, record keeping or any other compli-
ance requirements on small businesses. Because it is evident from the
nature of the proposed rule that it does not affect small businesses, no
further measures were needed to ascertain that fact and none were taken.
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Accordingly, a regulatory flexibility analysis for small businesses is not
required and one has not been prepared.

Loca Governments:

EFFECT OF RULE:

The proposed rule applies to those four school districtsin the State that
have been determined to meet the statutory requirementsin Education Law
section 2576(5-b), as added by Chapter 57 of the Laws of 2007, necessitat-
ing compliance with the statute’'s maintenance of effort requirements.
These are the large city school districts of Rochester, Syracuse, Buffalo
and Y onkers.

COMPLIANCE REQUIREMENTS:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, and does not
impose any additional reporting, recordkeeping or other compliance re-
quirements on affected school districts. The rule establishes a definition of
“city funds” for purposes of determining the fiscal maintenance of effort
requirement in Education Law section 2576(5-b), including state and pri-
vate funding sources over which the city has no discretion and which areto
be excluded from the calculation of city funds subject to the maintenance
of effort requirement, thus ensuring that the requirement pertains only to
funds over which the cities have control.

PROFESSIONAL SERVICES:

Compliance with the proposed rule can be incorporated in existing
district procedures for budgeting, accounting and reporting and does not
necessitate any additional professional services.

COMPLIANCE COSTS:

The rule is necessary to implement Education Law section 2576(5-b),
as added by Chapter 57 of the Laws of 2007, and does not impose any costs
beyond those inherent in the statute. The rule establishes a definition of
“city funds” for purposes of determining the fiscal maintenance of effort
requirement in Education Law section 2576(5-b), including state and pri-
vate funding sources over which the city has no discretion and which areto
be excluded from the calculation of city funds subject to the maintenance
of effort requirement, thus ensuring that the requirement pertains only to
funds over which the cities have control.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by Chapter 57 of the Laws of 2007, and does not
impose any additional technological requirements or costs on affected
school districts. The rule merely establishes a definition of “city funds’ for
purposes of determining the fiscal maintenance of effort requirement in
Education Law section 2576(5-b), including state and private funding
sources over which the city has no discretion and which are to be excluded
from the calculation of city funds subject to the maintenance of effort
reguirement, thus ensuring that the requirement pertains only to funds over
which the cities have control.

MINIMIZING ADVERSE IMPACT:

Education Law section 2576(5-b), as added by section 9 of Part B of
Chapter 57 of the Laws of 2007, requires each school district in cities
having a population of one hundred twenty-five thousand or more inhabi-
tants and less than one million inhabitants to maintain their fiscal effort in
support of education. The statute requires the Commissioner to establish
by regulation the definition of state and private sources over which the city
has no discretion and which are to be excluded from the cal culation of city
funds subject to the maintenance of effort requirement.

The proposed rule is necessary to implement Education Law section
2576(5-b) and is applicable to the four large city school districts of Roch-
ester, Syracuse, Buffalo and Y onkers. Consequently, the mgjor provisions
of the proposed rule are statutorily imposed and it is not feasible to
establish differing compliance or reporting requirements or timetables or
to exempt affected school districtsfrom coverage by therule. The develop-
ment of the proposed rule took into account Department consultation with
the large city districts over the years.

LOCAL GOVERNMENT PARTICIPATION:

Guidance memos to the regulated parties that are local governments —
school districts and their component schools — were sent out from the
Senior Deputy Commissioner for P-16 education of the State Education
Department on April 4, and April 9, 2007. In these two documents, the
Education Department sought the input, impact, questions and feedback of
the proposed rule on districts as well as communicating in broad terms, the
nature of the requirement. Comments on the proposed amendment were
solicited from school districts through the offices of the district superin-
tendents of each supervisory district in the State.

Rural Area Flexibility Analysis
12

The proposed rule is necessary to implement Education Law section
2576(5-b), as added by section 9 of Part B of Chapter 57 of the Laws of
2007, which requires each school district in cities having a population of
one hundred twenty-five thousand or more inhabitants and less than one
million inhabitants to maintain their fiscal effort in support of education,
and further requires the Commissioner to establish by regulation the defi-
nition of state and private sources over which the city has no discretion and
which are to be excluded from the calculation of city funds subject to the
maintenance of effort requirement.

Accordingly, the proposed rule applies to the large city school districts
of Rochester, Syracuse, Buffalo and Y onkers, and does not apply to any
school districts located in the 44 rural counties with less than 200,000
inhabitants and the 71 townsin urban counties with a population density of
150 per square mile or less. The proposed rule does not impose any adverse
economic impact, reporting, record keeping or any other compliance re-
quirements on public or private entitiesin rural areas. Becauseit is evident
from the nature of the proposed rule that it does not affect rural areas, no
further measures were needed to ascertain that fact and none were taken.
Accordingly, arural areaflexibility analysisis not required and one has not
been prepared.

Job Impact Statement

The proposed amendment is necessary to implement Education Law sec-
tion 2576(5-b), as added by Chapter 57 of the Laws of 2007, relating to the
calculation of fiscal maintenance of effort requirements for certain city
school districts, by defining funds from state and private sources over
which the city has no discretion. The proposed amendment will not have an
adverse impact on jobs or employment opportunities. Becauseit is evident
from the nature of the rule that it will have a positive impact, or no impact,
on jobs or employment opportunities, no further steps were needed to
ascertain those facts and none were taken. Accordingly, a job impact
statement is not required and one has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Requirements Related to Licensure as a Licensed Clinical Social
Worker

I.D. No. EDU-32-07-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of sections 74.2, 74.3, 74.4 and 74.6 of
Title 8NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided),
6501, 6504, 6507(2)(a), 7704(2)(c), (d) and 7705
Subject: Requirements relating to licensure as a licensed clinical social
worker, limited permits to practice licensed clinical social work and the
supervision of clinical socia work services provided by alicensed master
social worker.
Purpose: To revise the requirements for admission to an examination for
licensure asalicensed clinical social worker. The amendment also clarifies
the supervision requirements for alicensed master social worker practicing
licensed clinical social work and the supervised experience requirements
for licensure as alicensed clinical social worker and for limited permitsto
practice licensed clinical socia work
Text of proposed rule: 1. Paragraph (2) of subdivision (b) of section 74.2
of the Regulations of the Commissioner of Education isamended, effective
November 15, 2007, as follows:

(2) Requirements for admission to examination for licensure as a
licensed clinical social worker.

(i) To be admitted to the licensing examination, the candidate

shall be required to:

(a) file an application for licensure with the department;

(b) pay the fees for the licensure application and first registra-
tion period; [and)]

(c) present satisfactory evidence of having met the education
requirement for licensure as a clinical social worker, as prescribed in
section 74.1(c) of this Part, including receipt of the social work degree;
and

(d) present satisfactory evidence of having met the experience
requirements for licensure as a clinical social worker, as prescribed in
section 74.3 of this Part.

2. Clause (e) of subparagraph (i) of paragraph (3) of subdivision (&) of
section 74.3 of the Regulations of the Commissioner of Education is
amended, effective November 15, 2007, asfollows:
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(e) the supervisor provides at least one hour per week or two
hours every other week of in-person individual or group clinical supervi-
sion, provided that [no more than 50 percent of the required hours of in-
person supervision may be group] at least two hours per month shall be
individual clinical supervision.

3. Subparagraph (v) of paragraph (3) of subdivision (b) of section 74.4
of the Regulations of the Commissioner of Education isamended, effective
November 15, 2007, asfollows:

(v) the supervisor provides at least one hour per week or two hours
every other week of in-person individua or group clinical supervision,
provided that [no more than 50 percent of the required hours of in-person
supervision may be group] at least two hours per month shall be individual
clinical supervision.

4. Subparagraph (v) of paragraph (1) of subdivision (b) of section 74.6
of the Regulations of the Commissioner of Education isamended, effective
November 15, 2007, as follows:

(v) the supervisor provides at least one hour per week or two hours
every other week of in-person individual or group clinical supervision,
provided that [no more than 50 percent of the required hours of in-person
supervision may be group] at least two hours per month shall be individual
clinical supervision.

Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Frank Munoz, Associ-
ate Commissioner, State Education Department, Office of the Professions,
Education Bldg., 2nd FI., West Wing, 89 Washington Ave., Albany, NY
12234, (518) 486-1765, e-mail: opdepcom@mail .nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Section 207 of the Education Law grants general rule making authority
to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Section 6501 of the Education Law requires any applicant seeking
admission to practice a profession in this state to obtain alicense issued by
the State Education Department.

Section 6504 of the Education Law authorizes the Board of Regentsto
supervise the admission to and regul ation of the practice of the professions.

Paragraph (a) of subdivision (2) of section 6507 of the Education Law
authorizes the Commissioner of Education to promulgate regulations in
administering the admission to and the practice of the professions.

Paragraph (c) of subdivision (2) of section 7704 of the Education Law
establishes the experience requirements for licensure as a licensed clinical
socia worker.

Paragraph (d) of subdivision (2) of section 7704 of the Education Law
establishes the examination requirements for licensure as a licensed
clinical socia worker.

Section 7705 of the Education Law authorizes the State Education
Department to issue a limited permit to practice social work as a licensed
clinical socia worker to an applicant whose qualifications have been
approved for admission to the examination.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment carries out the intent of the aforementioned
statutes by revising the requirements relating to admission to the licensing
examination for licensure asaclinical social worker. The proposed amend-
ment also clarifies the supervised experience requirements for licensure as
aclinica social worker and for limited permits to practice licensed social
work and the supervision requirements for clinical social work services
provided by alicensed master social worker.

3. NEEDS AND BENEFITS:

Currently, section 74.2(b)(2) of the Regulations of the Commissioner
of Education permits an applicant for licensure as alicensed clinical social
worker to be admitted to the licensing examination prior to meeting any
experience requirements. The proposed amendment revises these require-
ments to require candidates to present satisfactory evidence of completion
of the experience requirements set forth in section 74.3 of the Regulations
of the Commissioner of Education prior to admission to the licensing
examination. This anendment is needed to conform to the content of the
licensing examination, which is based on the expectation that the applicant
will have completed at least two years of post-degree supervised experi-
ence.

The amendment aso clarifies the supervision requirements for a li-
censed master social worker practicing licensed clinical social work and
the supervised experience requirements for licensure as alicensed clinical
social worker and for limited permits to practice licensed clinical socia
work. Currently, the regulations require that a supervisor provide at least
one hour per week or two hours every other week of in-person individual
or group clinical supervision, provided that no more than 50 percent of the
required hours of in-person supervision may be group clinical supervision.
The proposed amendment clarifies the current regulations to require super-
vision of at least one hour per week of individual or group supervision,
with at least two hours of individual supervision each month. This amend-
ment is needed to eliminate confusion in the supervised experience re-
guirements in the existing regulations.

4. COSTS:

(a) Costs to State government. The regulation will not impose any
additional cost on State government.

(b) Cost to local government. None.

(c) Cost to private regulated parties. None.

(d) Cost to the regulatory agency. As stated above in Costs to State
government, the proposed amendment does not impose any costs on the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment does not impose any program, service, duty,
or responsibly upon local governments.

6. PAPERWORK:

The proposed regulation requires each candidate for licensure as a
licensed clinical social worker to present satisfactory evidence of having
met the prescribed experience requirements prior to admission to the
examination for licensure as alicensed clinical social worker.

7. DUPLICATION:

The proposed regulation does not duplicate other existing State or
Federal requirements.

8. ALTERNATIVES:

There are no viable aternatives to the proposed regulation and none
were considered.

9. FEDERAL STANDARDS:

There are no Federal standards for the licensure of licensed clinical
socia workers.

10. COMPLIANCE SCHEDULE:

The amendment will be effective on its stated effective date. Because
of the nature of the proposed amendment, no additional period of time is
needed to enable regulated parties to comply.

Regulatory Flexibility Analysis

The proposed amendment revises the requirements for admission to an
examination for licensure as alicensed clinical social worker. The amend-
ment also clarifies the supervision requirements for a licensed master
social worker practicing licensed clinical social work and the supervised
experience reguirements for licensure as a licensed clinical social worker
and for limited permitsto practice licensed clinical social work. It does not
impose any adverse economic impact, reporting, recordkeeping, or other
compliance requirements on small businesses or local governments. Be-
cause it is evident from the nature of the proposed amendment that it does
not affect small businesses or local governments, no further steps were
needed to ascertain that fact and none were taken. Accordingly a regula-
tory flexibility analysisis not required and one has not been prepared.
Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed regulation will apply to the 44 rural counties with less
than 200,000 inhabitants and the 71 towns in urban counties with a popula-
tion density of 150 per square mile or less. The proposed amendment
revises the requirements for admission to an examination for licensure asa
licensed clinical social worker. The amendment also clarifies the supervi-
sion requirements for a licensed master social worker practicing licensed
clinical social work and the experience requirements for licensure as a
licensed clinical socia worker and for limited permits to practice licensed
clinical social work. There are currently 22,256 licensed clinical social
workers registered to practice in New York State, about 11 percent of
which residein rural areas.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment revises the requirements for entry to the
licensing examination for licensure as a licensed clinical social worker.
Specifically, the amendment requires all candidates to present satisfactory
evidence that they have completed the experience requirements set forth in
section 74.3 of the Regulations of the Commissioner of Education.
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The proposed regulation will not require regulated parties, including
those located in rural areas, to hire professional servicesin order to com-
ply, and will not impose any additional recordkeeping requirements.

3. COSTS:

The proposed regul ation does not impose additional costs on applicants
for licensure as alicensed clinical social worker beyond the costs imposed
by Section 7704 of the Education Law.

4. MINIMIZING ADVERSE IMPACT:

The proposed amendment revises the requirements for admission to an
examination for licensure as alicensed clinical social worker. The amend-
ment also clarifies the supervision requirements for a licensed master
social worker practicing licensed clinical social work and the experience
requirements for licensure as a licensed clinical socia worker and for
limited permits to practice licensed clinical social work. Because of the
nature of the proposed amendment, the State Education Department does
not believe it to be warranted to establish different requirements for li-
censed clinical social workers and/or licensed master social workers who
live or work inrural aress.

5. RURAL AREAS PARTICIPATION:

Comments on the proposed regulations were solicited from statewide
organizations representing al parties having an interest in the practice of
licensed clinical social work. Included in this group were the State Board
for Social Work and professional associations representing the social work
profession. These groups have members who live or work in rural areas.
Also, the Department solicited comment from all colleges and universities
in the State that offer social work programs, including those located in
rural areas, and public and private entities, including state and local gov-
ernments, that employ individuals that live or work in rural areas. Each
organization has been provided notice of the proposed rule making and an
opportunity to comment.

Job Impact Statement

The proposed amendment revises the requirements for admission to an
examination for licensure as alicensed clinical social worker. The amend-
ment also clarifies the supervision requirements for a licensed master
social worker practicing licensed clinical social work and the experience
requirements for licensure as a licensed clinical socia worker and for
limited permits to practice licensed clinical social work. The proposed
amendment would not have a substantial adverse impact on the number of
jobs and employment opportunitiesin the field of social work. In fact, the
proposed amendment will have no impact on the number of jobs and
employment opportunities in this field. Because it is evident from the
nature of the proposed amendment that it would have no impact on jobs
and employment opportunities, no affirmative steps were needed to ascer-
tain that fact and none were taken. Accordingly, ajob impact statement is
not required and one has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

State Aid for Public Library Construction
I.D. No. EDU-32-07-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 90.12 of Title 8 NY CRR.
Statutory authority: Education Law, sections 207 (not subdivided), 215
(not subdivided) and 273-a5; and L. 2007, ch. 53, section 1; L. 2007, ch.
57, part B, section 4

Subject: State aid for public library construction.

Purpose: To prescribe eligibility requirements and criteria for applica-
tions for State aid for library construction, and to conform the commis-
sioner’s regulations to recent changes made to Education Law, section
273-a

Text of proposed rule: 1. Paragraph (5) of subdivision (a) of section
90.12 of the Regulations of the Commissioner of Education is amended,
effective November 15, 2007, as follows:

(5) Renovation means the overall improvement or conversion of an
existing building, exclusive of routine maintenance, resulting in increased
operational efficiency and economy.

2. Subdivision (c) of section 90.12 of the Regulations of the Commis-
sioner of Education is amended, effective November 15, 2007, as follows:
(c) Content of applications. Each application shall assure that:
1

()] the nonstate share of the cost of the project is or will be availa-
ble[, that];
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(3) the project has been started or will begin within 180 days after
approval by

the commissioner[,] and [that the project] will be completed promptly
and in accordance with the application;

[(3)] (4) the approved project will be conducted in accordance with
al applicable Federal, State, and local laws and regulations;

[(4)] (5) the project has not been completed prior to the date of the
application;

[(5) for al new projects or] (6) where [otherwise] required by law,
competitive bidding procedures will be followed; and

[(6)] (7) the premises constructed, acquired, renovated, rehabilitated
or leased will be usable for library purposes for at least [20] 10 years from
completion of the project.

3. Paragraph (1) of subdivision (€) of section 90.12 of the Regulations
of the Commissioner of Education is amended, effective November 15,
2007, asfollows:

(1) Costs eligible for approval shall include:

@...

@) ...

@ii) . . .

(iv) purchase and installation of initial equipment and furnishings
as a project component of subparagraphs (i), (ii) or (iii) of this paragraph;

(v) site preparation and grading as a project component of sub-
paragraphs (i), (ii) or (iii) of this paragraph;

(vi) replacement of a library building’s mechanicals, including,
but not limited to, heating, ventilation, air conditioning, cooling, electri-
cal, and plumbing systems;

(vii) replacement of permanent components of a library building,
including, but not limited to, windows, doors, roofs, and lighting systems;

(viii) supervision of the construction, renovation or rehabilitation;
and

(ix) such other costs as may be approved by the commissioner.

4. Paragraph (2) of subdivision (€) of section 90.12 of the Regulations
of the Commissioner of Education is amended, effective November 15,
2007, asfollows:

(2) Costs ineligible for approva shall include, but shall not be
limited to:

().

(it)...

@iii) . . .

(iv) purchase of books and other library materials; [and]

(v) landscaping; and

(vi) routine maintenance.

5. Subdivision (f) of section 90.12 of the Regulations of the Commis-
sioner of Education is amended, effective November 15, 2007, as follows:

(f) Schedule of payment of State aid for library construction. (1)
[Ninety-percent] Fifty-percent payment of awarded State aid for approved
costs of the project will be made after notification of applicant by the
commissioner of approval for funding.

(2) Forty percent of such aid shall be payable in the State fiscal year
following the year in which funding was provided.

(3) The 10-percent final payment will be made after submission of
satisfactory evidence that the project has been completed in accordance
with the terms of the approved application [according to the approved
application and has been accepted by the applicant].

Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Janet M. Welch, State
Librarian and Assistant Commissioner for Libraries, Education Depart-
ment, Office of Cultural Education, Rm. 10C34, Albany, NY 12230, (518)
474-5930, e-mail: jwelch2@mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law section 207 empowers the Board of Regents and the
Commissioner of Education to adopt rules and regulations to carry out the
laws of the State regarding education and the functions and duties con-
ferred on the State Education Department by Law.

Education Law section 215 authorizes the Board of Regents, the Com-
missioner of Education, or their representatives, to visit, examine and
inspect schools or institutions under the educational supervision of the
State and other institutions admitted to the University of the State of New


mailto:jwelch2@mail.nysed.gov?cc=RegComments@gorr.state.ny.us&

NY S Register/August 8, 2007

Rule Making Activities

Y ork, as defined in Education Law section 214, and to require, as often as
desired, duly verified reports indicating the results of such examinations
and inspections in a form prescribed by the Board of Regents and the
Commissioner of Education.

Education Law section 273-a provides for State aid for projects for the
acquisition, construction, renovation and rehabilitation of buildings of
public libraries and public library systems chartered by the Regents of the
State of New Y ork or established by act of the Legislature, upon approval
by the Commissioner of Education. Subdivision (5) of section 273-aautho-
rizes the Commissioner of Education to adopt rules and regulations as are
necessary to carry out the purposes and provisions of this section.

Section 1 of Chapter 53 of the Laws of 2007 appropriates $14 Million
for public library construction and renovation projects approved pursuant
to Education Law section 273-a

Section 4 of Part B of Chapter 57 of the Laws of 2007 amended
Education Law section 273-ato change the payment schedule for State aid
for library construction and renovation projects from a 90/10 percent basis
to a50/40/10 percent basis. 50 percent of State aid shall be payableto each
public library system or public library upon approval of the application. 40
percent shall be payable in the next State fiscal year. The remaining 10
percent shall be payable upon project completion.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the authority conferred by
the above statutes and is necessary to implement Education Law section
273-a, as amended by Chapter 57 of the Laws of 2007.

3. NEEDS AND BENEFITS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to recent changes made to Education Law section 273-a by
Chapter 57 of the Laws of 2007, so that the payment schedule of State aid
for library construction is changed to a50/40/10 percent basisfrom a90/10
percent basis and further, so that funds for public library construction and
renovation projects, appropriated pursuant to Chapter 53 of the Laws of
2007, are timely awarded, pursuant to statutory requirements, to eligible
public librariesand public library systems. Chapter 53 of the Laws of 2007
appropriates $14 Million for public library construction and renovation
projects.

4. COSTS:

(a) Coststo the State: none.

(b) Coststo local governments: none.

(c) Coststo private, regulated parties: none.

The proposed amendment relates to State aid for public library systems
and public libraries and does not affect private parties.

(d) Costs to regulating agency for implementation and continued ad-
ministration of thisrule: none.

The proposed amendment merely conforms the Commissioner’ s Regu-
lations to Education Law section 273-a, as amended by Chapter 57 of the
Laws of 2007, and does not impose any additional costs on the State, local
governments, or the State Education Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment concerns applications for State aid for li-
brary construction and applies to al public library systems and public
libraries seeking such aid, including public libraries established by local
governments, but does not directly impose any additional program, ser-
vice, duty or responsibility upon any county, city, town, village, school
district, fire district, or other special district. The proposed amendment is
needed to conform the Commissioner’s Regulations to recent changes
made to Education Law section 273-g, as discussed in the Needs and
Benefits section above.

6. PAPERWORK:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to Education Law section 273-a, as amended by Chapter 57 of
the laws of 2007, and does not impose any additional paperwork require-
ments upon the State beyond those inherent in the statute. The proposed
amendment substitutes a 50/40/10 percent payment schedule for a 90/10
percent payment schedule, which will result in additional paperwork for
public library systems and public libraries in order to draw down their
funds.

7. DUPLICATION:

The proposed amendment duplicates no existing State or federal re-
quirements and is necessary to conform the Commissioner’s Regulations
to recent amendments made to Education Law section 273-aby Chapter 57
of the Laws of 2007.

8. ALTERNATIVES:

There were no significant aternatives to the proposed amendment and
none were considered.

9. FEDERAL STANDARDS:

The proposed amendment does not exceed any minimum standard of
the federal government.

10. COMPLIANCE STANDARDS:

It is anticipated that public library systems and public libraries will be
able to achieve compliance with these changes within two weeks from the
adoption of the amended rule.

Regulatory Flexibility Analysis

(a) Small Businesses:

The proposed amendment concerns applications for State aid for li-
brary construction by public library systems and public libraries and does
not impose any adverse economic impact, or any adverse reporting, record
keeping or any other compliance requirements on small businesses. Be-
cause it is evident from the nature of the proposed amendment that it does
not affect small businesses, no further measures were needed to ascertain
that fact and none were taken. Accordingly, aregulatory flexibility analy-
sisfor small businessesis not required and one has not been prepared.

(b) Local Governments:

EFFECT OF RULE:

The proposed rule appliesto public library systems and public libraries
who seek State aid for library construction, including 395 public libraries
established by local governments.

Compliance Requirements:

The proposed rule appliesto public library systems and public libraries
who seek State aid for library construction, including those public libraries
established by local governments, but does not directly impose any com-
pliance requirements on local governments.

The proposed amendment is needed to conform the Commissioner’s
Regulations to recent changes made to Education Law section 273-a by
Chapter 57 of the Laws of 2007, so that the payment schedule of State aid
for library construction is changed to a50/40/10 percent basisfrom a90/10
percent basis and further, so that funds for public library construction and
renovation projects, appropriated pursuant to Chapter 53 of the Laws of
2007, are timely awarded, pursuant to statutory requirements, to eligible
public library systemsand public libraries. Chapter 53 of the Laws of 2007
appropriates $14 Million for public library construction and renovation
projects.

PROFESSIONAL SERVICES:

The proposed amendment does not impose any additional professional
services requirements.

Compliance costs:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to recent changes made to Education Law section 273-a by
Chapter 57 of the Laws of 2007, and will not impose any additional
compliance costs on local governments.

Economic and technological feasibility:

The proposed amendment does not impose any new technological
requirements or costs on local governments.

Minimizing adverse impact:

The proposed amendment is needed to conform the Commissioner’s
Regulations to recent changes made to Education Law section 273-a by
Chapter 57 of the Laws of 2007. The proposed amendment applies to
public library systems and public libraries that seek State aid for library
construction, including those public libraries established by local govern-
ments, but does not directly impose any compliance requirements or costs
on local governments. The proposed amendment has been carefully
drafted to meet statutory requirements while minimizing the impact on
public libraries and public library systems. The proposed amendment will
permit public libraries greater flexibility in applying for grant funds.

Local government participation:

The recent legislation that provides $14 Million in construction fund-
ing originated with the ten recommendations of the Regents Commission
on Library Services. It is a component of the proposed New Century
Libraries legislation, which was based on the recommendations made by
the Commission after two years of studying the State’slibraries, including
14 public meetings held throughout the State to solicit input from the
public and the library community.

In addition, in 2003, staff of the New Y ork State Library’s Division of
Library Development participated in aconference call with representatives
of the Public Library System Directors Organization (PULISDO) and also
attended the annual PULISDO meeting to discuss the construction pro-
gram which resulted in suggestions for changing the program.

The proposed amendments to Regulation 90.12 are required by Educa-
tion Law, and additional changes have been made to facilitate the applica-
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tion procedures at the recommendation of the State’s public library sys-
tems.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to public library systems and public
libraries who seek State aid for library construction, including those lo-
cated in the 44 rural counties having less than 200,000 inhabitants and in
the 71 towns within urban counties having a population density of 150
persons per square mile or less.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS AND PROFESSIONAL SERVICES:

The proposed amendment applies to public library systems and public
librarieswho seek State aid for library construction, including those public
libraries located in rural areas. The proposed amendment is needed to
conform the Commissioner’s Regulations to recent amendments made to
Education Law section 273-a. Chapter 57 of the Laws of 2007 amended
section 273-a to change the payment schedule for State aid for library
construction from a 90/10 percent basis to a 50/40/10 percent basis.

The proposed amendment does not impose any additional professional
services requirements. The proposed amendment provides greater flexibil-
ity to public libraries and public library systems in applying for State aid
for library construction, and does not impose any additional compliance
requirement on public libraries or public library systems located in rural
areas.

3. COMPLIANCE COSTS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to Education Law section 273-a, as amended by Chapter 57 of
the Laws of 2007, and will not impose any additional costs on public
libraries or public library systems located in rural areas.

4. MINIMIZING ADVERSE IMPACT:

The proposed amendment applies to public library systems and public
librarieswho seek State aid for library construction, including those public
libraries and public library systems located in rural areas. The proposed
amendment is needed to conform the Commissioner’s Regulations to
recent amendments made to Education Law section 273-aby Chapter 57 of
the Laws of 2007. The proposed amendment has been carefully drafted to
meet statutory requirements while minimizing the impact on public librar-
iesand public library systems.

The proposed amendment applies to public libraries and public library
systems across the State, and accordingly, it was not possible to provide for
alesser standard or an emergency exemption for public librarieslocated in
rural areas.

5. RURAL AREA PARTICIPATION:

The recent legidation that provides $14 Million in construction fund-
ing originated with the ten recommendations of the Regents Commission
on Library Services. It is a component of the proposed New Y ork Knowl-
edge Initiative legislation and builds on the New Century Libraries propo-
sal, which was based on the recommendations made by the Commission
after two years of studying the State’s libraries, including 14 public meet-
ings held throughout the State to solicit input from the public and the
library community.

In addition, in 2003, staff of the New Y ork State Library’s Division of
Library Development participated in aconference call with representatives
of the Public Library System Directors Organization (PULISDO) and also
attended the annual PULISDO meeting to discuss the construction pro-
gram which resulted in suggestions for changing the program.

The proposed amendments to Regulation 90.12 are required by Educa-
tion Law, and additional changes have been made to facilitate the applica-
tion procedures at the recommendation of the State’s public library sys-
tems.

Job Impact Statement

The proposed amendment concerns applications for State aid for library
construction by public library systems and public libraries and will not
have an adverse impact on job or employment opportunities. Because it is
evident from the nature of the proposed amendment that it will have no
adverse impact on jobs or employment opportunities, no further measures
were needed to ascertain that fact and none were taken. Accordingly, ajob
impact statement is not required and one has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Proceduresfor Public Hearings Concerning Charter Schools
1.D. No. EDU-32-07-00012-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of section 119.4 to Title 8 NYCRR.
Statutory authority: Education Law, sections 101 (not subdivided), 206
(not subdivided), 207 (not subdivided), 305(1), (2) and (20) and 2857(1);
and L. 2007, ch. 57, part D-2, section 7

Subject: Procedures for public hearings concerning charter schools.
Purpose: To establish procedures for the conduct of public hearings by
school districts to solicit comments from the community in connection
with the issuance, revision, or renewal of a charter school’s charter pursu-
ant to Education Law, section 2857(1).

Text of proposed rule: Section 119.4 of the Regulations of the Commis-
sioner of Education is added, effective November 15, 2007, as follows:

§119.4 Hearings prior to the issuance, revision, or renewal of a
charter school pursuant to Education Law section 2857(1).

Within thirty days of initially receiving notice of the receipt of an
application for the formation of a new charter school, of an application for
the renewal of an existing charter school, or of a charter school’s request
to revise its existing charter, the school district in which the charter school
is located shall hold a public hearing to solicit comments from the commu-
nity in connection with the foregoing. Such hearing shall be held within the
community potentially impacted by the proposed action or charter school.
When a revision involves the relocation of a charter school to a different
school district, the proposed new school district shall also hold a hearing
within such thirty-day period. The school district shall, at the time of its
dissemination, provide the State Education Department with a copy of the
public hearing notice. The school district shall, no later than the business
day next following the hearing, provide written confirmation to both the
charter school’s charter entity and the State Education Department that
the hearing was held, along with the date and time of the hearing. In
addition, such school district shall submit copies of any and all written
records or comments generated from the hearing to the charter school’s
charter entity and the State Education Department within 15 business days
of the hearing.

Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3862, e-mail: pl6education@mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents as its head, and authorizes the
Board of Regents to appoint the Commissioner of Education as the chief
administrative officer of the Department, which is charged with the general
management and supervision of public schools and the educational work
of the State.

Education Law section 206 authorizes the Regents, any committee
thereof, the Commissioner, the deputy and any associate and assistant
commissioner of education and the counsel of the State Education Depart-
ment to take testimony or hear proofs relating to their official duties, or in
any matter which they may lawfully investigate.

Education Law section 207 empowers the Regents and Commissioner
to adopt rules and regulations to carry out the State laws regarding educa-
tion and the functions and duties conferred on the Department.

Education Law section 305(1) provides that the Commissioner is the
chief executive officer of the State system of education and of the Board of
Regents, and charged with the enforcement of all general and special laws
relating to the educational system of the State and the execution of all
educational policies determined by Regents. Section 305(2) provides that
the Commissioner shall have general supervision over al schools and
institutions subject to the Education Law or any statute relating to educa-
tion. Section 305(20) provides that the Commissioner shall have and
execute such further powers and duties as he shall be charged with by the
Regents.

Education Law section 2857(1), as amended by section 7 of Part D-2 of
Chapter 57 of the Laws of 2007, provides that prior to the issuance,
revision, or renewal of a charter, the school district in which the charter
school is located shall hold a public hearing to solicit comments from the
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community in connection with the foregoing. Such hearing must be held in
the community potentially impacted by the proposed charter school. When
arevision involves the relocation of a charter school to a different school
district, the proposed new school district shall also hold such hearing.

LEGISLATIVE OBJECTIVES:

Consistent with the statutory authority set forth above, the proposed
rule will establish procedures for the conduct of charter school public
hearings by the school district pursuant to Education Law section 2857(1).

NEEDS AND BENEFITS:

The proposed rule is necessary to prescribe procedures for the conduct
of charter school public hearings by a school district to solicit comments
from the community in connection with the issuance, revision, or renewal
of a charter pursuant to Education Law section 2857(1). It has been
determined that the procedures set forth in the proposed rule will provide
for the most efficient, thorough and expeditious means to conduct such
hearings.

COSTS:

(a) Costs to State government: none. The proposed rule is necessary to
establish procedures for the conduct of charter school public hearings by
school districts pursuant to Education Law section 2857(1), as amended by
Chapter 57 of the Laws of 2007, and will not impose any additional costs
on the State beyond those inherent in the statute.

(b) Costs to local government: none. The proposed rule does not
impose any additional costs on school districts beyond those inherent in
Education Law section 2857(1), as amended by Chapter 57 of the Laws of
2007. Such costs would be associated with school districts’ submission of
copies of any and al written records or comments generated from the
hearing to the charter school’s charter entity and the State Education
Department.

(c) Cost to private regulated parties: none. The proposed rule does not
affect any private regulated parties.

(d) Cost to regulating agency for implementation and continued admin-
istration of this rule: none. The proposed rule will not impose any addi-
tional costs on the State beyond those inherent in Education Law section
2857, as amended by Chapter 57 of the Laws of 2007.

LOCAL GOVERNMENT MANDATES:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts to solicit comments
from the community in connection with the issuance, revision, or renewal
of a charter pursuant to Education Law section 2857(1), as amended by
Chapter 57 of the Laws of 2007, and will not impose any additional
program, service, duty or responsibility upon school districts beyond those
inherent in the statute.

Consistent with the statute, proposed section 119.4 provides that within
thirty days of initially receiving notice of the receipt of an application for
the formation of a new charter school, of an application for the renewal of
an existing charter school, or of a charter school’s request to revise its
existing charter, the school district in which the charter school is located
shall hold a public hearing to solicit comments from the community in
connection with the forgoing. Such hearing shall be held within the com-
munity potentially impacted by the proposed action or charter school.
When arevision involves the relocation of a charter school to a different
school district, the proposed new school district shall also hold a hearing
within such thirty day period. The school district shall, no later than the
business day next following the hearing, provide written confirmation to
both the charter school’ s charter entity and the State Education Department
that the hearing was held, along with the date and time of the hearing. In
addition, such school district shall submit copies of any and al written
records or comments generated from the hearing to the charter school’s
charter entity and the State Education Department within five business
days of the hearing.

PAPERWORK:

The school district shall, at the time of its dissemination, provide the
State Education Department with a copy of the public hearing notice. The
school district shall, no later than the business day next following the
hearing, provide written confirmation to both the charter school’s charter
entity and the State Education Department that the hearing was held, along
with the date and time of the hearing. In addition, such school district shall
submit copies of any and all written records or comments generated from
the hearing to the charter school’s charter entity and the State Education
Department within 15 business days of the hearing.

DUPLICATION:

The proposed rule does not duplicate any existing State or Federa
requirements.

ALTERNATIVES:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts pursuant to Education
Law section 2857(1). There are no significant alternatives and none were
considered.

FEDERAL STANDARDS:

There are no applicable Federal standards.

COMPLIANCE SCHEDULE:

It is anticipated that regulated parties will be able to achieve compli-
ance with the proposed rule by its effective date.

Regulatory Flexibility Analysis

Small Businesses:

The proposed rule applies to school districts and charter schools, and
will establish procedures for the conduct of charter school public hearings
by the school district to solicit comments from the community in connec-
tion with the issuance, revision, or renewal of a charter pursuant to Educa-
tion Law section 2857(1). The proposed rule does not impose any eco-
nomic impact, or other compliance requirements on small businesses.
Because it is evident from the nature of the proposed rule that it does not
affect small businesses, no further measures were needed to ascertain that
fact and none were taken. Accordingly, aregulatory flexibility analysisfor
small businesses is not required and one has not been prepared.

Local Governments:

EFFECT OF RULE:

The proposed rule applies to all school districts and charter schoolsin
the State. There are currently 97 charter schoolsin existence.

COMPLIANCE REQUIREMENTS:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts to solicit comments
from the community in connection with the issuance, revision, or renewal
of a charter pursuant to Education Law section 2857(1), and will not
impose any additional reporting, recordkeeping or other compliance re-
quirements on school districts or charter schools beyond those inherent in
the statute.

Consistent with the statute, proposed section 119.4 provides that within
thirty days of initially receiving notice of the receipt of an application for
the formation of a new charter school, of an application for the renewal of
an existing charter school, or of a charter school’s request to revise its
existing charter, the school district in which the charter school is located
shall hold a public hearing to solicit comments from the community in
connection with the forgoing. Such hearing shall be held within the com-
munity potentially impacted by the proposed action or charter school.
When arevision involves the relocation of a charter school to a different
school district, the proposed new school district shall also hold a hearing
within such thirty day period. The school district shal, no later than the
business day next following the hearing, provide written confirmation to
both the charter school’ s charter entity and the State Education Department
that the hearing was held, along with the date and time of the hearing. In
addition, such school district shall submit copies of any and al written
records or comments generated from the hearing to the charter school’s
charter entity and the State Education Department within five business
days of the hearing.

PROFESSIONAL SERVICES:

The proposed rule does not impose any additional professional services
requirements on school districts or charter schools.

COMPLIANCE COSTS:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts pursuant to Education
Law section 2857(1), as amended by Chapter 57 of the Laws of 2007, and
will not impose any additional costs on school districts or charter schools
beyond those inherent in the statute. Such costs would be associated with
school districts' submission of copies of any and &l written records or
comments generated from the hearing to the charter school’ s charter entity
and the State Education Department.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed rule does not impose any additional compliance costs on
school districts or charter schools beyond those inherent in the statute. The
proposed rule does not impose any additional technological requirements
on school districts or charter schools.

MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts to solicit comments
from the community in connection with the issuance, revision, or renewal
of a charter pursuant to Education Law section 2857(1), as amended by
Chapter 57 of the Laws of 2007. Consequently, the major provisions of the
proposed rule are statutorily imposed and it is not feasible to establish
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differing compliance or reporting requirements or timetables or to exempt
affected school districts from coverage by the rule. The proposed amend-
ment has been carefully drafted to meet statutory reguirements while
minimizing the impact on school districts and charter schools.

LOCAL GOVERNMENT PARTICIPATION:

Comments on the proposed amendment were solicited from school
districts through the offices of the district superintendents of each supervi-
sory district in the State. Copies of the proposed amendment have been
provided to each charter school for review and comment.

Rural Area Flexibility Analysis

TYPESAND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to al school districts and charter
schools within the State, including those located in the 44 rural counties
with less than 200,000 inhabitants and the 71 towns in urban counties with
apopulation density of 150 per square mile or less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts to solicit comments
from the community in connection with the issuance, revision, or renewal
of a charter pursuant to Education Law section 2857(1), and will not
impose any additional reporting, recordkeeping or other compliance re-
quirements on school districts or charter schools in rura areas beyond
those inherent in the statute.

Consistent with the statute, proposed section 119.4 providesthat within
thirty days of initially receiving notice of the receipt of an application for
the formation of anew charter school, of an application for the renewal of
an existing charter school, or of a charter school’s request to revise its
existing charter, the school district in which the charter school is located
shall hold a public hearing to solicit comments from the community in
connection with the forgoing. Such hearing shall be held within the com-
munity potentially impacted by the proposed action or charter school.
When arevision involves the relocation of a charter school to a different
school district, the proposed new school district shall also hold a hearing
within such thirty day period. The school district shall, no later than the
business day next following the hearing, provide written confirmation to
both the charter school’ s charter entity and the State Education Department
that the hearing was held, along with the date and time of the hearing. In
addition, such school district shall submit copies of any and all written
records or comments generated from the hearing to the charter school’s
charter entity and the State Education Department within five business
days of the hearing.

The proposed rule does not impose any additional professional services
requirements on school districts or charter schoolsin rural areas.

COSTS:

The proposed rule is necessary to establish procedures for the conduct
of charter school public hearings by school districts pursuant to Education
Law section 2857(1), as amended by Chapter 57 of the Laws of 2007, and
will not impose any additional costs on school districts or charter schools
in rural areas beyond those inherent in the statute. Such costs would be
associated with school districts’ submission of copiesof any and al written
records or comments generated from the hearing to the charter school’s
charter entity and the State Education Department.

MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to implement Education Law section
2857(1), as amended by Chapter 57 of the Laws of 2007 by establishing
procedures for the conduct of charter school public hearings by school
districts to solicit comments from the community in connection with the
issuance, revision, or renewa of a charter pursuant to Education Law
section 2857(1). Consequently, the major provisions of the proposed rule
are statutorily imposed and it is not feasible to establish differing require-
ments or to exempt school districts or charter schoolsfrom coverage by the
rule. Furthermore, because this amendment implements statutory provi-
sions that are applicable to school districts and charter schools across the
State, it was not possible to provide for alesser standard or an exemption
for those located in rural areas. The proposed amendment has been care-
fully drafted to meet statutory requirements while minimizing the impact
on school districts and charter schools.

RURAL AREA PARTICIPATION:

Comments on the proposed rule were solicited from the Department’s
Rural Advisory Committee. In addition, copies of the proposed rule have
been provided to each charter school for review and comment.

Job Impact Statement
The proposed rule applies to school districts and charter schools, and will
establish procedures for the conduct of charter school public hearings by
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school districts to solicit comments from the community in connection
with the issuance, revision, or renewal of a charter pursuant to Education
Law section 2857(1). The proposed rule will not have an adverse impact on
jobs or employment opportunities. Because it is evident from the nature of
the rule that it will have a positive impact, or no impact, on jobs or
employment opportunities, no further steps were needed to ascertain those
facts and none were taken. Accordingly, a job impact statement is not
required and one has not been prepared.

Higher Education Services
Corporation

NOTICE OF ADOPTION

New York State Math and Science Teacher I ncentive Program
I.D. No. ESC-21-07-00004-A

Filing No. 736

Filing date: July 18, 2007

Effective date: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 2201.10 to Title 8 NYCRR.
Statutory authority: Education Law, sections 653, 655 and 669-d
Subject: New Y ork State Math and Science Teacher Incentive Program.
Purpose: To implement the New Y ork State Math and Science Teacher
Incentive Program.

Text or summary was published in the notice of emergency/proposed
rule making, 1.D. No. ESC-21-07-00004-EP, Issue of May 23, 2007.
Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Cheryl B. Fisher, Associate Attorney, Higher Education
Services Corporation, 99 Washington Ave., Rm. 1350, Albany, NY 12255,
(518) 473-1581, e-mail: cfisher@hesc.com

Assessment of Public Comment

The agency received no public comment.

| nsurance Department

EMERGENCY
RULE MAKING

Rules Relating to Processing Claims

I.D. No. INS-32-07-00014-E
Filing No. 744

Filing date: July 24, 2007
Effective date: July 24, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 56 (Regulation 183) to Title 11 NYCRR.
Statutory authority: Insurance Law, sections 201, 301, 1109, 3201,
3216, 3217, 3221, 4235, 4303, 4304, 4305 and 4802 and art. 49

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Insurance Law
and regulations require certain health insurance policies to provide cover-
age for surgical services. 11 NYCRR 52.16(c)(5) permits insurers to ex-
clude coverage for surgery that is considered to be cosmetic. Articles 49 of
the Insurance Law and Public Health Law, enacted after Section 52.16,
provide for internal and external appeal when services are denied as not
medically necessary.
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It is the Insurance Department’s position that whenever surgery is a
covered benefit under apolicy, adetermination that the surgery is cosmetic
is amedical necessity determination subject to the utilization review and
external review requirements of Title | and Title Il of Article 49 of the
Insurance Law or Public Health Law. It has come to the Department’s
attention that insurers and health maintenance organizations (HMOs) have
been inconsistent as to what they consider to be medically necessary
surgery or cosmetic surgery and some insureds have not been provided
with the right to utilization review and external appea for denias of
surgical services. If the appropriate appeal rights are not given, an insured
may be unable to obtain medically necessary health care services, ad-
versely affecting the health of the insured.

To establish uniformity, ensure that consumers are protected, and ad-
dress concerns of health plans, a new part 56 is added to 11 NYCRR and
the cosmetic surgery exclusion in Part 52.16(c)(5) is amended. These two
regulations clarify that denials for the reason that services are considered
cosmetic are subject to the utilization review and external appeal require-
ments of Article 49 of the Insurance Law or Public Health Law. Part 56
further provides that arequest for coverage of surgery, other than arequest
for pre-authorization, that is solely identified by acode on adesignated list,
and is submitted without medical information, may be denied by a health
plan without subjecting the request to Title | and Title Il of Article 49 of
the Insurance Law or Public Health Law if certain conditions are met.

The requirements established in these regulations are the result of a
collaborative effort among the New York Health Plan Association, the
New Y ork State Conference of Blue Cross and Blue Shield Plans, the New
York State Department of Health and the New York State Insurance
Department. Health plans are aware of the requirements in these regula-
tions and have advised the Insurance Department that they would like to
begin implementation through revised subscriber contracts. The Insurance
Department has already received and approved subscriber contracts from
health plans that include the process outlined in Part 56 and the amended
Part 52. Promulgating Part 56 and the amended Part 52 on an emergency
basis will ensure that al subscriber contracts that are being filed and
approved are consistent with regulatory requirements and will enable
health plans to make all contract changes in onefiling.

Moreover, these amendments will ensure that al health plans are
following the same requirements and that access to utilization review and
external appeal by insureds will not be dependent on the particular health
insurance policy the insured may have. These amendments will further
ensure that insureds will be able to obtain medically necessary surgical
services so that the health of insureds is not compromised.

For the reasons stated above, the immediate adoption of this regulation
was necessary for the preservation of the general welfare. On April 27,
2007, the Governor’'s Office of Regulatory Reform signed off on the
proposed regulation. The agency is moving forward with the process to
adopt the regulation. This emergency filing is necessary to keep the cover-
age requirements in place until the final adoption becomes effective.
Subject: Rulesrelating to processing of claims.

Purpose: To clarify when plans may exclude coverage for cosmetic sur-
gery.

Text of emergency rule: A new Part 56 of Title 11 NYCRR (Regulation
No. 183) is adopted to read as follows:

Section 56.0 Preamble. Section 52.16(c)(5) of Part 52 of this Title
(Regulation 62), permits insurers and health maintenance organizations
(HMOs) that are required to provide coverage for surgical services, to
exclude coverage of cosmetic surgery. Part 52 does not define cosmetic
surgery, but does provide examples of two types of reconstructive sur-
geries that may never be considered cosmetic. Subsequent to the promul-
gation of Part 52, Title | and Title 11 of Article 49 of the Insurance Law and
Public Health Law were enacted that require medical necessity denials to
be subject to utilization review and external appeal. The Insurance De-
partment has found inconsistencies among insurers and HMOs as to when
denials of surgery are considered medical necessity denials and subject to
utilization review and external appeal. Section 56.3 of this Part and an
amended section 52.16(c)(5) of Part 52 of this Title clarify that, whenever
surgery is a covered benefit under certain policies, a determination that
the surgery is cosmetic is a medical necessity determination subject to the
utilization review and external review requirements of Titles | and Il of
Article 49 of the Insurance Law and Public Health Law, except in certain
cases when the claim or request for surgery is identified by one of the
codes in subdivision (f) of section 56.3 of this Part and is submitted without
medical information.

Section 56.1 Applicability. This Part shall be applicable to policies that
provide hospital, surgical or medical expense coverage.

Section 56.2 Definitions. The following words or terms shall have the
following meanings when used in this Part:

(a) Health care professional means an appropriately licensed, regis-
tered or certified health care professional pursuant to title eight of the
education law or a health care professional comparably licensed, regis-
tered or certified by another state.

(b) Health care provider means a health care professional or a facility
licensed pursuant to article 28, 36, 44 or 47 of the public health law or a
facility licensed pursuant to article 19, 23, 31 or 32 of the mental hygiene
law.

(c) Health plan means an insurer or health maintenance organization
(HMO) that has issued a policy that provides hospital, surgical or medical
expense coverage.

(d) Medical information means any medical data, written explanation
from a health care professional, or medical record.

Section 56.3 Claim review requirements for surgical services.

(a) A claim or request for coverage of reconstructive surgery when
such service is incidental to or follows surgery resulting from trauma,
infection or other diseases of the involved part, and reconstructive surgery
because of congenital disease or anomaly of a covered dependent child
that has resulted in a functional defect shall not be considered by a health
plan to be cosmetic. Reconstructive surgery may however be reviewed for
medical necessity subject to the requirements of Title | and Title 1l of
Article 49 of the Insurance Law or Public Health Law.

(b) A claim or request for coverage of surgery other than for the
surgical services described in subdivision (a) or (c) of this section that is
considered by a health plan to be cosmetic shall be reviewed for medical
necessity subject to the requirements of Title | and Title 11 of Article 49 of
the Insurance Law or Public Health Law.

(c) A claim or request for coverage of surgery, other than a request for
pre-authorization, that is solely identified by one of the codes in subdivi-
sion (f) of this section and is submitted to a health plan without any
accompanying medical information, may be denied by a health plan as
cosmetic without subjecting the request to the requirements of Title | and
Title 11 of Article 49 of the Insurance Law or Public Health Law, provided
that:

(1) notice of the denial includes a clear statement describing the
basis for the denial;

(2) notice of the denial includes a statement that the insured has a
right to a medical necessity review if the insured or the insured’s health
care provider believes the claim or request involves issues of medical
necessity and submits medical information;

(3) if a medical necessity review is requested and medical informa-
tion is submitted, the health plan treats the request as a utilization review
appeal pursuant to section 4904 of the Insurance Law or Public Health
Law; and

(4) if the health plan denies coverage of the procedure after receipt
of medical information, the health plan issues a final adverse determina-
tion in compliance with section 4904(c) of the Insurance Law and section
410.9(e) of Part 410 of this Title (Regulation 166) or section 4904(3) of the
Public Health Law and 10 NYCRR 98-2.9(e), as applicable.

(d) If an initial claim or request for a procedure listed in subdivision (f)
of this section is submitted to a health plan with accompanying medical
information, the claim or request shall be reviewed in compliance with
Title | and Title I1 of Article 49 of the Insurance Law or Public Health Law.

(e) If an initial claim or request for a procedure listed in subdivision (f)
of this section is submitted to a health plan as a pre-authorization request
without accompanying medical information, the necessary information
shall be requested as required by section 4905(k) of the Insurance Law or
section 4905(11) of the Public Health Law and the claim or request shall
be reviewed in compliance with Title | and Title Il of Article 49 of the
Insurance Law or Public Health law.

(f) Common Procedural Terminology (CPT code copyright) and
Description

11200 Removal of skin tags, multiple fibrocutaneous tags, any area;

up to and including 15 lesions

11201 Removal of skin tags; each additional 10 lesions

11950 Subcutaneous injection of filling material (eg, collagen); 1 cc

or less

11951 Subcutaneous injection of filling material (eg, collagen); 1.1

to 5.0 cc

11952 Subcutaneous injection of filling material (eg, collagen); 5.1

to 10.0 cc

11954 Subcutaneous injection of filling material (eg, collagen); over

10.0 cc
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15775 Punch graft for hair transplant; 1 to 15 punch grafts
15776 Punch graft for hair transplant; more than 15 punch grafts
15780 Dermabrasion; total face (e.g. for acne scarring, fine wrin-
kling, rhytids, general keratosis)
15781 Dermabrasion, segmental, face
15782 Dermabrasion, regional, other than face
15783 Dermabrasion, superficial, any site, (eg, tattoo removal)
15786 Abrasion; single lesion (eg, keratosis, scar)
15787 Abrasion; each additional four lesions or less
15788 Chemical peel, facial; epidermal
15789 Chemical peel, facial; dermal
15790 Chemical peel; total face
15791 Chemical peel; face, hand or elsewhere
15792 Chemical peel, nonfacial; epidermal
15793 Chemical peel, nonfacial; dermal
15810 Salabrasion; 20 sq cm or less
15811 Salabrasion; over 20 sq cm
15819 Cervicoplasty
15820 Blepharoplasty, lower eyelid;
15821 Blepharoplasty, lower eyelid; with extensive herniated fat pad
15824 Rhytidectomy; forehead
15825 Rhytidectomy; neck with platysmal tightening (platysmal flap,
P-flap)
15826 Rhytidectomy; glabellar frown lines
15828 Rhytidectomy; cheek, chin, and neck
15829 Rhytidectomy; superficial musculoaponeurotic system
(SMAS) flap
15832 Excision, excessive skin and subcutaneous tissue (including
lipectomy); thigh
15833 Excision, excessive skin and subcutaneous tissue (including
lipectomy); leg
15834 Excision, excessive skin and subcutaneous tissue (including
lipectomy); hip
15835 Excision, excessive skin and subcutaneous tissue (including
lipectomy); buttock
15836 Excision, excessive skin and subcutaneous tissue (including
lipectomy); arm
15837 Excision, excessive skin and subcutaneous tissue (including
lipectomy); forearm or hand
15838 Excision, excessive skin and subcutaneous tissue (including
lipectomy); submental fat pad
15839 Excision, excessive skin and subcutaneous tissue (including
lipectomy); other area
15876 Suction assisted lipectomy; head and neck
15877 Suction assisted lipectomy; trunk
15878 Suction assisted lipectomy; upper extremity
15879 Suction assisted lipectomy; lower extremity
17340 Cryotherapy (CO2 slush, liquid N2) for acne
17360 Chemical exfoliation for acne (eg, acne paste, acid)
17380 Electrolysis epilation, each ¥2hour
19316 Mastopexy
19355 Correction of inverted nipples
21120 Genioplasty; augmentation (autograft, allograft, prosthetic
material)
30430 Rhinoplasty, secondary; minor revision (small amount of na-
sal tip work)
36468 Single or multiple injections of sclerosing solutions, spider
veins (telangiectasia); limb or trunk
36469 Single or multiple injections of sclerosing solutions, spider
veins (telangiectasia); face
36470 Injection of sclerosing solution; single vein
36471 Injection of sclerosing solution; multiple veins, same leg
69090 Ear piercing
69300 Otoplasty, protruding ear, with or without size reduction
S0800 Laser in situ keratomileusis
S0810 Photorefractive keratectomy
S0812 Phototherapeutic keratectomy
65760 Keratomileusis
65765 Keratophakia
65767 Epikeratoplasty
65771 Radial keratotomy
(CPT copyright 2005 American Medical Association. All Rights Re-
served.)
This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
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will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire October 21, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Consolidated Regulatory | mpact Statement

1. Statutory Authority: The Superintendent’ s authority for the addition
of Part 56 to Title 11 of NY CRR (Regulation 183) and for the Thirty-fifth
Amendment to Part 52 of Title 11 NY CRR (Regulation 62) is derived from
Sections 201, 301, 1109, 3201, 3216, 3217, 3221, 4235, 4303, 4304, 4305
and 4802 and Article 49 of the Insurance Law.

Sections 201 and 301 authorize the Superintendent to effectuate any
power granted to the Superintendent under the Insurance Law, and to
prescribe forms or otherwise make regulations.

Section 1109 authorizes the Superintendent to promulgate regulations
affecting HM Os and effectuating the purposes and provisions of the Insur-
ance Law and Article 44 of the Public Health Law.

Section 3201 authorizes the Superintendent to approve accident and
health insurance policy forms for delivery or issuance for delivery in this
State.

Sections 3216 and 3217 authorize the Superintendent to issue regula-
tions to establish minimum standards for the form, content and sale of
health insurance. Section 3221 sets forth standard health insurance policy
provisions.

Section 4235 establishes requirements for group accident and health
insurance.

Article 43 of the Insurance Law sets forth requirements for non-profit
medical and dental indemnity corporations and non-profit health or hospi-
tal corporations, including requirements pertaining to minimum benefits of
individual and small group contracts. Sections 4303, 4304 and 4305 set
forth required benefits and standard provisionsin group, blanket and group
remittance contracts.

Section 4802 establishes the grievance procedures for all insurers
which offer amanaged care product.

Article 49 establishes the utilization review and externa review re-
quirementsfor all insurers subject to Article 32 or 43 of the Insurance Law
or any organization licensed under Article 43 of the Insurance Law.

2. Legislative Objectives: The statutory sections mentioned above con-
tain standard provisionsfor accident and health insurance coverage and set
forth the Superintendent’s power to promulgate regulations governing
minimum standards for the form, content and sale of such coverage. The
promulgation of Regulation 183 and the amendment to Section 52.16(c)(5)
of Regulation 62 further the legidative goal of having meaningful health
insurance coverage available to the insurance-buying public in this state
while at the same time providing reasonable regulation to ensure consis-
tency in the application of permissible exclusionsin such coverage.

The cosmetic surgery exclusion set forth in Regulation 62 predates
Article 49 of the Insurance Law and Article 49 of the Public Health Law,
which provide for internal and external appeal of medical necessity deni-
as. Subsequent to the promulgation of Article 49, the Insurance Depart-
ment has found inconsistencies among health maintenance organizations
(HMOs) and insurers as to what they consider to be medically necessary
surgery and what they consider to be cosmetic. The Insurance Department
and Heslth Department have advised health plans that cosmetic surgery
denials must be subject to the utilization review and externa review
requirements. However, some health plans have questioned the Depart-
ment’s position in cases involving procedures usualy considered to be
cosmetic when medical information is not submitted.

By clarifying the requirements relating to the cosmetic surgery exclu-
sion, the Superintendent is furthering the legislative intent set forth in
Article 49 of the Insurance Law and Article 49 of the Public Health Law,
which require health plans to conduct utilization reviews to determine if
services are medically necessary, and then provide external appeal rightsif
services are denied. The amendment of Regulation 62, and the addition of
new Regulation 183, is necessary to establish uniformity among health
plans and ensure that cosmetic surgery denials are given the appropriate
review.

3. Needs and Benefits: The Insurance Law and corresponding regula-
tions require most insurers to provide coverage for surgical services. 11
NY CRR 52.16(c)(5) permits plans to exclude coverage for cosmetic sur-
gery but provides an exception to the cosmetic surgery exclusion for
reconstructive surgery. However, the reconstructive surgery exception is
not the only type of surgery that would not be cosmetic. The amendment to
Regulation 62 and the new Regulation 183 clarify that whenever surgery is
acovered benefit, a determination that the surgery is cosmetic isamedical
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necessity determination subject to the utilization review and external ap-
peal requirements of Article 49 of the Insurance Law or Public Health
Law. This amendment to Regulation 62 and the new Regulation 183
codifies existing Department policy that cosmetic denias generally are
medical necessity denials subject to Article 49 of the Insurance Law.
Health plans should currently be following the standard that this amend-
ment and new regulation establish.

To address the concerns of health plans that certain procedures usually
considered cosmetic would be subject to the utilization review and external
review requirements when medical information is not submitted, Part 56
further provides that arequest for coverage of surgery, other than arequest
for pre-authorization, that is solely identified by acode on adesignated list,
and is submitted without medical information, may be denied by a health
plan without subjecting the request to Title | and Title Il of Article 49 of
the Insurance Law and Public Health Law. However, if a request for
surgery identified by a code on the designated list is submitted with
medical information, or as a preauthorization request, then the Article 49
utilization review process must be followed to adjudicate the claim. In
addition, if the automatic denial processis used for the designated codes,
the denia must explain that the insured may request a medical necessity
review and submit medical information, in which case the plan must
review as a utilization review appeal and provide external appeal rights.

The requirements established in these regulations, and the list of proce-
dures set forth in Table 1 of the new Regulation 183, are the result of a
collaborative effort anong the New York Health Plan Association, the
New Y ork State Conference of Blue Cross and Blue Shield Plans, the New
York State Department of Health and the New York State Insurance
Department. Interested parties agreed that it is in the best interest of both
health plans and consumers for there to be uniformity among the plans
when making coverage decisions, and these regulations are intended to
establish such uniformity. Representatives of insurers and HMOs aso
expressed concern about the cost of a clinical peer review when services
usually considered to be cosmetic are reviewed retrospectively and medi-
cal information has not been submitted. The list of proceduresin Regula-
tion 183 that may be denied without such review addresses this concern,
while still ensuring that consumer utilization review and external appeal
rights are not compromised. Striving to minimize the costs of health
insurance and protecting the interests of consumers who purchase health
insurance are important functions of the Superintendent. These regulations
accomplish both aims, and ensure that there is uniformity among health
plans when making coverage determinations.

4. Costs: The regulations apply only to insurers and HMOs issuing
insurance policies that exclude cosmetic surgery. Any costs imposed on
regulated parties as a result of the regulations will be minimal, as they
involve only clarification of existing optional insurance policy provisions.
Actual coststo insurers and HMOs will be limited to the time that product
compliance personnel will spend in implementing any accompanying
changes to their claims procedure or making any filings.

The regulations may indirectly affect health care providers, since the
regulations clarify that medical information must be submitted by provid-
ersor their patientsfor certain health care procedures usually considered to
be cosmetic. However, current law permits insurers and HM Os to request
medical information in order to make a claim determination.

The costs to the Insurance Department will be limited to the time spent
by existing staff to review products submitted by insurers for compliance.

There should be no costs associated with these regulations to state or
local government.

5. Loca Government Mandates: The regulations impose no new pro-
grams, services, duties or responsibilities on any county, city, town, vil-
lage, school district or fire district.

6. Paperwork: The regulations do not impose any additional paperwork
requirements on insurers or HMOs. Insurers and HMOs are currently
required by law to make form and utilization review report filings with the
Department. HMOs and insurers are also currently permitted to request
medical information from providers and consumers and therefore it is
unlikely that any greater burden would be imposed on providers or con-
sumers.

The regulations may indirectly affect health care providers since they
clarify that medical information must be submitted by providers or their
patients for certain health care procedures usually considered to be cos-
metic. However, current law permits insurers and HMOs to request medi-
cal information in order to make a claim determination.

7. Duplication: The regulations do not duplicate standards of either the
federal or other state governments. The regulations set standards applica-
ble to health insurance coverage for New Y ork State.

8. Alternatives: The regulations were devel oped through meetings with
interested parties. Alternatives such as precluding plans from denying
procedures when medical information is not submitted, or including an
expanded list of procedures, were both discussed, but the Insurance De-
partment and Health Department determined that listing proceduresin the
regulation isthe most appropriate and effective means to meet the needs of
health plans and protect consumers. The Department also considered
whether the requirements established by these regulations could be estab-
lished through guidelines, and determined that regulations would be
needed to integrate the new requirements with existing requirements and
ensure uniformity and consistency in application.

9. Federal Standards: The U.S. Department of Labor Claims Payment
Regulation, 29 C.F.R. 2560.503 issued pursuant to the Employee Retire-
ment Income Security Act (ERISA) creates federal standards for the treat-
ment of medical necessity denials and the processing of such claims.
However, the federal regulation does not include standards for surgica
services. Therefore, these regulatory actions do not effect, modify, or
duplicate any existing federal standards.

10. Compliance Schedule: Regulated parties should be able comply
with the regulations immediately. Insurers and HMOs have been made
aware of the requirements in the regul ations through meetings and Depart-
ment correspondence. In addition, the Insurance Department has aways
instructed insurers and HM Os that they must treat cosmetic surgery denials
as medical necessity denials. The regulations merely clarify this instruc-
tion and provide an option for claims processing when medical informa-
tion is not submitted.

Consolidated Regulatory Flexibility Analysis

1. Effect of the rule: These regulations will affect all health mainte-
nance organizations (HMOs) and insurers licensed to do businessin New
York State. Based upon information provided by these companies in an-
nual statements filed with the Insurance Department, HMOs and insurers
licensed to do business in New York do not fall within the definition of
small business found in Section 102(8) of the State Administrative Proce-
dures Act because none of them are both independently owned and have
under 100 employees. These regulations may indirectly affect health care
providers since the regulations clarify that medical information must be
submitted by providers or their patients for certain health care procedures
usually considered to be cosmetic. These regulations do not apply to or
affect local governments.

2. Compliance requirements: These regulations will not impose any
reporting, recordkeeping, or other compliance requirements on small busi-
nesses or local governments. Health care providers and consumers request-
ing coverage of certain procedures usually considered to be cosmetic, other
than for requests involving preauthorization, will need to submit medical
information, if not previously submitted. However, current law permits
insurers and HMOs to request information from providers and consumers
in order to make coverage determinations.

3. Professional services: Small businesses or local governments will
not need professional services to comply with the regulations.

4. Compliance costs. These regulations will not impose any compli-
ance costs upon small businesses or local governments. The Insurance Law
and Public Health Law currently permit health plans to request medical
information from providers and their patients in order to make coverage
determinations.

5. Economic and technological feasibility: Small businesses or local
governmentswill not incur an economic or technological impact asaresult
of theregulations.

6. Minimizing adverseimpact: These regulations apply to theinsurance
market throughout New York State. The same requirements will apply
uniformly, and do not impose any adverse or disparate impact on HMOs,
insurers, health care providers or consumers.

7. Small business and local government participation: These regula-
tions are directed at HMOs and insurers licensed to do business in New
York State, none of which fall within the definition of small business as
found in Section 102(8) of the State Administrative Act. Notice of the
proposal was previously published in the Insurance Department’s Regula-
tory Agenda. This notice wasintended to provide small businesseswith the
opportunity to participate in the rule making process, but no input was
received. Interested parties were also consulted through direct meetings
during the development of the proposed regulations.

Consolidated Rural Area Flexibility Analysis

1. Types and Estimated Number of Rural Areas. |nsurance companies
and health maintenance organizations (HMOs) to which these regulations
apply do business in every county in this state, including rural areas as
defined under State Administrative Procedure Act Section 102(13). Some
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of the home offices of these companies lie within rural areas. These
regulations may aso indirectly affect health care providers, including
providers located in rural areas; since the regulations clarify that medical
information must be submitted by providers or their patients for certain
health care procedures usually considered to be cosmetic.

2. Reporting, Recordkeeping and Other Compliance Reguirements,
and Professiona Services: Insurance companies and HMOs may have to
modify their claim processing procedures and/or make new filings to the
Insurance Department to conform to the regulations. No professional ser-
vices will be necessary to comply with the proposed rule. Hedlth care
providers and consumers requesting coverage of certain procedures usu-
ally considered to be cosmetic, other than for requests involving
preauthorization, will need to submit medical information, if not previ-
ously submitted. However, current law permits insurers and HMOs to
request information from providers and consumersin order to make cover-
age determinations.

3. Costs: The coststo regulated parties as aresult of the regulationswill
be limited to the costs associated with the time that product compliance
personnel will spend in implementing any modified claims procedures, or
making any necessary filings.

4. Minimizing Adverse Impact: These regulations apply uniformly to
entities that do business in both rural and nonrural areas of New York
State. These regulations do not impose any additional burden on persons
located in rural areas and the Insurance Department does not believe that
the regulations will have an adverse impact on rural areas.

5. Rural Area Participation: Notice of the regulations was published in
the Insurance Department’s Regulatory Agenda. Although there was no
specific effort to obtain rural area input during the development of the
regulations, interested parties, including health plan representatives, were
consulted through direct meetings during the development of the regula-
tions.

Consolidated Job Impact Statement

This proposed addition of anew Part 56 and the Thirty-fifth Amendment to
Part 52 of 11 NYCRR will not adversely impact job or employment
opportunitiesin New York. It will have no impact as it merely involves a
slight modification to existing health insurance policy provisions and the
associated claims processing procedures.

EMERGENCY
RULE MAKING

Minimum Standards for the Form, Content and Sale of Health
Insurance

1.D. No. INS-32-07-00015-E
Filing No. 745

Filing date: July 24, 2007
Effective date: July 24, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 52.16(c)(5) (Regulation 62) of Title
11 NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1109, 3201,
3216, 3217, 3221, 4235, 4303, 4304, 4305 and 4802 and art. 49

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Insurance Law
and regulations require certain health insurance policies to provide cover-
age for surgical services. 11 NYCRR 52.16(c)(5) permits insurers to ex-
clude coverage for surgery that is considered to be cosmetic. Articles 49 of
the Insurance Law and Public Health Law, enacted after Section 52.16,
provide for internal and external appeal when services are denied as not
medically necessary.

It is the Insurance Department’s position that whenever surgery is a
covered benefit under apolicy, adetermination that the surgery is cosmetic
is amedical necessity determination subject to the utilization review and
external review requirements of Title | and Title Il of Article 49 of the
Insurance Law or Public Health Law. It has come to the Department’s
attention that insurers and health maintenance organizations (HMOs) have
been inconsistent as to what they consider to be medicaly necessary
surgery or cosmetic surgery and some insureds have not been provided
with the right to utilization review and external appeal for denials of
surgical services. If the appropriate appeal rights are not given, an insured
may be unable to obtain medically necessary health care services, ad-
versely affecting the health of the insured.
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To establish uniformity, ensure that consumers are protected, and ad-
dress concerns of health plans, a new part 56 is added to 11 NYCRR and
the cosmetic surgery exclusion in Part 52.16(c)(5) is amended. These two
regulations clarify that denials for the reason that services are considered
cosmetic are subject to the utilization review and externa appeal require-
ments of Article 49 of the Insurance Law or Public Health Law. Part 56
further providesthat arequest for coverage of surgery, other than arequest
for pre-authorization, that is solely identified by acode on adesignated list,
and is submitted without medical information, may be denied by a health
plan without subjecting the request to Title | and Title Il of Article 49 of
the Insurance Law or Public Health Law if certain conditions are met.

The requirements established in these regulations are the result of a
collaborative effort among the New York Health Plan Association, the
New Y ork State Conference of Blue Cross and Blue Shield Plans, the New
York State Department of Health and the New York State Insurance
Department. Health plans are aware of the requirements in these regula-
tions and have advised the Insurance Department that they would like to
begin implementation through revised subscriber contracts. The Insurance
Department has aready received and approved subscriber contracts from
health plans that include the process outlined in Part 56 and the amended
Part 52. Promulgating Part 56 and the amended Part 52 on an emergency
basis will ensure that all subscriber contracts that are being filed and
approved are consistent with regulatory requirements and will enable
health plans to make all contract changesin onefiling.

Moreover, these amendments will ensure that all headth plans are
following the same requirements and that access to utilization review and
external appeal by insureds will not be dependent on the particular health
insurance policy the insured may have. These amendments will further
ensure that insureds will be able to obtain medically necessary surgical
services so that the health of insureds is not compromised.

For the reasons stated above, the immediate adoption of this regulation
was necessary for the preservation of the general welfare. On April 27,
2007, the Governor's Office of Regulatory Reform signed off on the
proposed regulation. The agency is moving forward with the process to
adopt the regulation. This emergency filing is necessary to keep the cover-
age requirements in place until the final adoption becomes effective.
Subject: Minimum standards for the form, content and sale of health
insurance.

Purpose: To clarify when plans may exclude coverage for cosmetic sur-
gery.

Text of emergency rule: Paragraph (5) of subdivision (c) of Section
52.16 of Part 52 of Title 11 of the Official Compilation of Codes, Rules
and Regulations is amended to read as follows:

(5) cosmetic surgery, except that cosmetic surgery shall not include
reconstructive surgery when such service is incidental to or follows sur-
gery resulting from trauma, infection or other diseases of theinvolved part,
and reconstructive surgery because of congenital disease or anomaly of a
covered dependent child which has resulted in a functional defect. How-
ever, if the policy provides hospital, surgical or medical expense coverage,
including a policy issued by a health maintenance organization, then
coverage and determinations with respect to cosmetic surgery must be
provided pursuant to Part 56 of this Title (Regulation 183);

This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire October 21, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Regulatory Impact Statement

A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previoudly printed under anotice of emergency rule making, 1.D. No. INS-
32-07-00014-E, Issue of August 8, 2007.

Regulatory Flexibility Analysis

A regulatory flexibility analysis is not submitted with this notice because
thisruleis subject to aconsolidated regulatory flexibility analysis that was
previously printed under anotice of emergency rule making, 1.D. No. INS-
32-07-00014-E, Issue of August 8, 2007.

Rural Area Flexibility Analysis

A rura area flexibility analysis is not submitted with this notice because
thisruleis subject to a consolidated rural area flexibility analysis that was
previously printed under anotice of emergency rule making, 1.D. No. INS-
32-07-00014-E, Issue of August 8, 2007.
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Job Impact Statement
A job impact statement is not submitted with this notice becausethisruleis
subject to a consolidated job impact statement that was previously printed
under a notice of emergency rule making, 1.D. No. INS-32-07-00014-E,
Issue of August 8, 2007.

NOTICE OF ADOPTION

Homeowners Insurance Disclosure Information and Other
Notices

I.D. No. INS-21-07-00001-A
Filing No. 740

Filing date: July 23, 2007
Effectivedate: Aug. 8, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 74 (Regulation 159) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 3425, 3445 and
5403

Subject: Homeowners insurance disclosure information and other no-
tices.

Purpose: To set forth the minimum notification requirements pertaining
to the notices required by sections 3425(e) and 5403(d).

Text or summary was published in the notice of proposed rule making,
I.D. No. INS-21-07-00001-P, Issue of May 23, 2007.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Assessment of Public Comment

The agency received no public comment.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Training Allowance Subsidy
I.D. No. INS-32-07-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of Part 12 (Regulation 50) to Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301 and 4228
Subject: Rules limiting the amount of training alowance subsidy an
insurer can pay an agent.

Purpose: To update the limits in Insurance Law sections 4228(¢e)(3)(C)
through 4228(e)(3)(E) to reflect inflation from the January 1, 1998 effec-
tive date of section 4228 to the present.

Text of proposed rule: A new Part 12 is added to read as follows:

§ 12.1 Applicability.

The provisions of this section shall apply to all domestic life insurance
companies and to all foreign and alien life insurance companies doing
business in this state, but not the alien branches of such companies or such
companies’ subsidiaries not licensed in this state to do an insurance
business, nor to fraternal benefit societies. The provisions shall apply only
to the types of policies as specified in Insurance Law Section 4228(a).

§ 12.2 Maximum Training Allowance Subsidies.

Insurance Law Section 4228(e)(3)(G) provides that the superintendent
shall periodically adjust the cumulative maximum training allowance sub-
sidy limits to agents set forth in sections 4228(e)(3)(C) through (E) for
agents with respect to the types of policies specified in Insurance Law
Section 4228(a). Accordingly, the amounts as specified in section
4228(e)(3)(C) through (E) are adjusted as follows:

(a) Subparagraph (e)(3)(C): an agent may receive a training allow-
ance subsidy, provided:

(1) the agent has earned less than $26,000 from the sale of policies
and contracts cumulatively during the three years prior to such agent’s
appointment; or

(2) less than 25 percent of the agent’s earned income has been
received from the sale of policies and contracts during each of the three
years prior to appointment.

(b) Subparagraph (e)(3)(D): an agent may not receive a training al-
lowance subsidy, on a cumulative basis:

(1) for an agent in the first year of the subsidies, the greater of
$37,000 and 60 percent of the first year commission limit;

(2) for an agent in the second year of the subsidies, the greater of
$58,000 and 60 percent of the first year commission limit in the first year
and 40 percent of the first year commission limit in the second year;

(3) for an agent in the third year of such subsidies, the greater of
$71,000 and 60 percent of the first year commission limit in the first year
and 40 percent of the first year commission limit in the second year, and 20
percent of the first year commission limit for the third year; and

(4) for an agent in the fourth year of such subsidies, the greater of
$78,000 and 60 percent of the first year commission limit in the first year
and 40 percent of the first year commission limit in the second year, 20
percent of the first year commission limit in the third year, and 10 percent
of the first year commission limit in the fourth year.

(c) Subparagraph (e)(3)(E): if the agent has earned at least $86,000 of
income during either of the two calendar years immediately preceding
commencement of receipt of training allowance subsidies, a company may
pay additional training allowance subsidies of $1,300 to the agent during
each of the first two years of this agent’s receipt of training allowance
subsidies for every $2,600 of the earned income in excess of $86,000,
provided that the cumulative training allowance subsidy does not exceed
$59,000 in the agent’s first year of receipt of training allowance subsidy
and provided further that the agent receives not greater than $78,000 in
total training allowance subsidies.

Text of proposed rule and any required statements and analyses may
be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Data, views or arguments may be submitted to: James MacDonald,
Insurance Department, 25 Beaver St., New York, NY 10004, (212) 480-
5331, e-mail: jmacdona@ins.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority: The superintendent’s authority for the promul-
gation of 11 NYCRR 12 (Regulation No. 50) is derived from sections 201,
301, and 4228 of the Insurance Law.

Sections 201 and 301 of the Insurance Law authorize the superinten-
dent to prescribe regulations accomplishing, among other concerns, inter-
pretation of the provisions of the Insurance Law, as well as effectuating
any power given to him under the provisions of the Insurance Law to
prescribe forms or otherwise to make regulations.

Section 4228 of the Insurance Law contains limits on the amount of
training allowance subsidies and other compensation an insurer may pay
its agents. Insurance Law section 4228(€)(3)(G) provides that the superin-
tendent shall periodically adjust the cumulative maximum training allow-
ance subsidy limits to agents set forth in sections 4228)(e)(3)(C) through
(E).

2. Legislative objectives: Insurance Law sections 4228(e)(3)(C)
through (E) describe the cumulative maximum training allowance subsidy
limitsaninsurer may pay its agents. Section 4228 recognizesthat the dollar
amount of these training alowance limits contained in sections
4228(e)(3)(C) through (E) would eventually become insufficient due to
inflation. Therefore, section 4228(e)(3)(G) provides that the superinten-
dent shall periodicaly adjust these cumulative maximum training allow-
ance subsidy limits.

3. Needs and benefits: More than nine years have passed since the
January 1, 1998 effective date of Insurance Law Section 4228. Because of
inflation since this date the section 4228(e)(3)(C) through (E) cumulative
maximum training allowance subsidy limits on the amount an insurer can
pay its agents have become insufficient. This regulation is necessary to
permit an increasein these limits that reflects overall inflationary increases
since January 1, 1998.

4. Costs: Costs to life insurers authorized to do businessin New Y ork
State will increase moderately, if at all. The regulation increases the
amount of training allowance subsidies an insurer may pay. Aninsurer that
now pays subsidies under the lower limits contained in sections
4228(e)(3)(C) through (E) is not required to make any change in its
training allowance program and does not have to make any new filing with
the Insurance Department. An insurer wishing to take advantage of the
higher limits allowed under the regulation may do this without having to
undergo the time and cost involved in filing with the superintendent a
specia plan under section 4228(e)(3)(H). Insurers that do not wish to
increase training allowance subsidies will have no increase in cost.
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Costs of the regulation to the Insurance Department should be minimal
(staff time to explain the training alowance limit revisions to insurers and
agents) and there are no anticipated costs to other government agencies or
local governments.

While there is a possibility that costs to insureds may increase, it is
anticipated that any increase will be limited because the higher permitted
training allowances will result in insurers being able to hire better agents,
who will sell more business. This should result in the per policy adminis-
trative costs declining. The expectation is that this decline in administra-
tive costs will outweigh the increase in costs due to the higher training
alowance payments.

5. Loca government mandates: The regulation imposes no new pro-
grams, services, duties or responsibilities on any county, city, town, vil-
lage, school district, fire district or other special district.

6. Paperwork: The regulation imposes no new reporting requirements.

7. Duplication: The regulation does not duplicate any existing law or
regulation.

8. Alternatives: One significant alternative considered was to adjust the
cumulative maximum training alowance subsidy limits to agents for an
insurance company upon the company’s request to the department, as
section 4228(e)(3)(H) permits the superintendent to do. The department
considered informing insurers on the department’ s website of their ability
to request this adjustment in their training allowance program limits. Over
the course of several months, the department discussed these alternatives
with the Life Insurance Council of New York (LICONY) and industry
representatives. Thisproposal providesalifeinsurer with the most flexibil-
ity in increasing its training allowance subsidies up to the revised higher
limits without the necessity of submitting a plan to the department contain-
ing dollar limits different from those contained in section 4228(e)(3)(H).

9. Federal standards. There are no federal standardsin this subject area.

10. Compliance schedule: The regulation, when adopted, will be effec-
tive immediately. Since this proposal lessens the restrictions on paying
agent training alowance subsidies, the promulgation of this amendment
will not adversely impact any agent training allowance program now in
effect.

Regulatory Flexibility Analysis

1. Small businesses:

The Insurance Department finds that this rule will not impose any
adverse economic impact on small businesses and will not impose any
reporting, recordkeeping or other compliance requirements on small busi-
nesses. The basis for this finding is that this rule is directed at al life
insurers authorized to do businessin New York State, none of which fall
within the definition of “small business’ as found in section 102(8) of the
State Administrative Procedure Act. The Insurance Department has re-
viewed filed Reports on Examination and Annual Statements of authorized
life insurers and believes that none of them fall within the definition of
“small business’, because there are none which are both independently
owned and have less than one hundred employees. Furthermore no life
insurance agent affected by this rule who meets the definition of a“small
business” will undergo any additional reporting, recordkeeping or other
compliance requirements. Any such reporting, recordkeeping or other
compliance requirements are borne by the insurer who makes the training
alowance payments. The only effect on the agent isto receive an increased
level of payments.

2. Loca governments:

The regulation does not impose any impacts, including any adverse
impacts, or reporting, recordkeeping, or other compliance requirements on
any local governments.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas. Insurance companies
covered by the regulation do businessin every county in this state, includ-
ing rural areas as defined under SAPA 102(10).

2. Reporting, recordkeeping and other compliance requirements; and
professional services. This amendment does not change the reporting,
recordkeeping and compliance requirements that have been in effect since
the original adoption of Insurance Law section 4228 in January of 1998.

3. Costs: Costs to life insurers authorized to do businessin New Y ork
State will increase moderately, if at al. The maority of the restrictions
governing the payment of agent training allowance subsidies have beenin
effect since the original adoption of Insurance Law section 4228 in January
of 1998. This proposal increases some of the dollar limits on the amount of
training allowance subsidies that may be paid and therefore should allow
insurers to comply with the limits without undergoing the additional cost
of filing a plan for higher limits with the Insurance Department. Insurers
are permitted, but not required, to increase their training allowance subsidy
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limits. Insurers that do not wish to increase training allowance subsidies
will have no increase in cost.

4. Minimizing adverse impact: The regulation does not impose any
adverse impact on rural areas.

5. Rural area participation: Prior to proposing this amendment, the
Department met with and had conversations with LICONY, an organiza-
tion that representsthe insurers and has membersinrural areas. Therewere
no specific comments regarding rural areas made by this group. In addi-
tion, since the amendment lessens restrictions on the amount of training
allowance subsidies life insurers may pay, no adverse impact on life
insurersin rural areas is anticipated.

Job Impact Statement

Nature of impact: The Insurance Department finds that this rule will
either have a positive impact or no impact on jobs and employment
opportunities. Thisregulation allowsinsurersto increase limits on training
allowance subsidies. Asaresult, employment as alife insurance agent may
become more desirable.

Categories and number affected: No categories of jobs or number of
jobswill be affected.

Regions of adverse impact: Thisrule appliesto al life insurers author-
ized to do businessin New York State. There would be no region in New
York that would experience an adverse impact on jobs and employment
opportunities.

Minimizing adverse impact: No measures would need to be taken by
the Department to minimize adverse impacts.

Self-employment opportunities: This rule would not have ameasurable
impact on self-employment opportunities.

Public Service Commission

NOTICE OF ADOPTION

Service Quality Assurance Program by Niagara Mohawk Power
Corporation

I.D. No. PSC-16-04-00009-A
Filing date: July 19, 2007
Effective date: July 19, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission on July 18, 2007, adopted an order ap-
proving the terms and conditions of a stipulation by the parties that satis-
fies Niagara Mohawk Power Corporation’s (Niagara Mohawk or the com-
pany) petition for modification of customer service targets contained in the
company’s Service Quality Assurance Program.

Statutory authority: Public Service Law, section 66

Subject: NiagaraMohawk’s Service Quality Assurance Program.
Purpose: To approve a parties stipulation that addresses certain perform-
ance indicators and targets of the company’s Service Quality Assurance
Program.

Substance of final rule: The Public Service Commission adopted an
order approving the terms and conditions of a Stipulation by the Parties
that satisfies Niagara Mohawk Power Corporation’s (Niagara Mohawk or
the Company) petition for modification of customer service targets con-
tained in the Company’s Service Quality Assurance Program, subject to
the terms and conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(01-M-0075SA21)
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NOTICE OF ADOPTION

Authorization to Defer Actuarial Experience Pension Settlement
for Fiscal Year 2004 by Niagara M ohawk Power Corporation

I.D. No. PSC-35-04-00019-A
Filing date: July 19, 2007
Effectivedate: July 19, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission on July 18, 2007, adopted an order ap-
proving the terms and conditions of a parties stipulation addressing Niag-
araMohawk Power Corporation’s petition for authorization to defer actua-
rial experience pension settlement for fiscal year 2004.

Statutory authority: Public Service Law, section 66

Subject: To defer losses from the pension settlement.

Purpose: To resolve ratemaking of the pension settlement loss.
Substance of final rule: The Public Service Commission adopted an
order approving the terms and conditions of a Parties Stipulation address-
ing Niagara Mohawk Power Corporation’s petition for authorization to
defer actuarial experience pension settlement for fiscal year 2004, subject
to the terms and conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-M-0938SA1)

NOTICE OF ADOPTION

Major Rate Filing by Brooklyn Union Gas Company d/b/a KeyS-
pan Energy Delivery New York

1.D. No. PSC-01-07-00027-A
Filing date: July 18, 2007
Effectivedate: July 18, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted in part the
terms and conditions of a joint proposal by 13 signatories, authorizing an
interim gas energy efficiency program for KeySpan Energy Delivery New
York.

Statutory authority: Public Service Law, section 66(12)

Subject: Major rate filing.

Purpose: To approve gas energy efficiency programs.

Substance of final rule: The Public Service Commission adopted in part
the terms of a May 31, 2007 Joint Proposal filed by the Brooklyn Union
Gas Company d/b/a KeySpan Energy Delivery New York and 12 other
active parties. The decision authorizes an interim gas energy efficiency
program and the deferral of program costs and lost revenues, subject to the
terms and conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(06-G-1185SA1)

NOTICE OF ADOPTION

Major Rate Filing by KeySpan Gas East Corporation d/b/aKeyS-
pan Energy Delivery Long Island

I.D. No. PSC-01-07-00028-A
Filing date: July 18, 2007
Effectivedate: July 18, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted in part the
terms and conditions of a joint proposal by 13 signatories, authorizing an
interim gas energy efficiency program for KeySpan Energy Delivery Long
Island.

Statutory authority: Public Service Law, section 66(12)

Subject: Major rate filing.

Purpose: To approve gas energy efficiency programs.

Substance of final rule: The Public Service Commission adopted in part
the terms of a May 31, 2007 Joint Proposal filed by KeySpan Gas East
Corporation d/b/a KeySpan Energy Delivery Long Island and 12 other
active parties. The decision authorizes an interim gas energy efficiency
program and the deferral of program costs and lost revenues, subject to the
terms and conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-G-1186SA1)

NOTICE OF ADOPTION

Pension Settlement by Niagara Mohawk Power Corporation

I.D. No. PSC-09-07-00011-A
Filing date: July 19, 2007
Effectivedate: July 19, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order ap-
proving the terms and conditions of a parties stipulation addressing Niag-
araMohawk Power Corporation’s petition for authorization to defer actua-
rial experience pension settlement for fiscal year 2007.

Statutory authority: Public Service Law, section 66

Subject: Pension settlement.

Purpose: To resolve ratemaking of the pension settlement loss.
Substance of final rule: The Public Service Commission adopted an
order approving the terms and conditions of a Parties Stipulation address-
ing Niagara Mohawk Power Corporation’s petition for authorization to
defer actuarial experience pension settlement for fiscal year 2007, subject
to the terms and conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or socia security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-M-0173SA1)
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NOTICE OF ADOPTION

Northeast Power Coordinating Council’s Criteria and Regional
Reliability Plan

1.D. No. PSC-13-07-00008-A

Filing date: July 23, 2007

Effective date: July 23, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted the second
modifications to New York State reliability rules, standards contained in
the portions of the criteriaand the regional reliability plan of the Northeast
Power Coordinating Council (NPCC), that are more stringent than the
national standards developed by the North American Electric Reliability
Corporation (NERC) and are proposed for enforcement by the Federa
Energy Regulatory Commission (FERC).

Statutory authority: Public Service Law, sections 4(1), 5(2), 65(1),
66(1) and (2)

Subject: Adoption of the portions of NPCC's criteria and regiona relia-
bility plan that are more stringent than the NERC national standards, and
are proposed for enforcement by FERC.

Purpose: To adopt the portions of NPCC' scriteriaand regional reliability
plan that are more stringent than the NERC national standards and are
proposed for enforcement by FERC.

Substance of final rule: The Commission adopted the second modifica-
tions to the Reliability Rules of the New York State Reliability Council
(Version 18), as well as portions of the Criteria and the Regional Reliabil-
ity Plan of the Northeast Power Coordinating Council, that are more
stringent than the national standards developed by the North American
Electric Reliability Corporation, subject to the terms and conditions of the
order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-E-1180SA4)

NOTICE OF ADOPTION

NY PA Economic Development Power by New York State Electric
and Gas Corporation, et al.

I.D. No. PSC-16-07-00021-A
Filing date: July 20, 2007
Effective date: July 20, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order ap-
proving thejoint proposal of New Y ork State Electric and Gas Corporation
(NYSEG), staff of the Department of Public Service, New York State
Power Authority, (NYPA), multiple intervenors, and public utility law
project on new allocations of NYPA economic development power for
delivery by NY SEG.

Statutory authority: Public Service Law, sections 5, 65(1) and 66(1)
Subject: Joint proposal on new alocations of economic development
power for delivery by NY SEG.

Purpose: To approve the joint proposal on new alocations of economic
development power for delivery by NY SEG.

Substance of final rule: The Public Service Commission adopted an
order approving the joint proposal of New York State Electric and Gas
Corporation (NY SEG), Staff of the Department of Public Service, New
York State Power Authority, (NYPA), Multiple Intervenors, and Public
Utility Law Project on new alocations of NYPA economic development
power for delivery by NY SEG, subject to the terms and conditions of the
order.

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-E-12225A6)

NOTICE OF ADOPTION

Stipulation of Parties by Niagara M ohawk Power Corporation

I.D. No. PSC-17-07-00013-A
Filing date: July 19, 2007
Effective date: July 19, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order ap-
proving a stipulation by the parties, filed by Niagara Mohawk Power
Corporation concerning the audit of the deferral account and various other
ratemaking and accounting issues.

Statutory authority: Public Service Law, section 66

Subject: Stipulation of the parties which resolvesissuesraised in a defer-
ral audit and resolution of other accounting and ratemaking issues.
Purpose: To implement various accounting procedures and adjustment to
the deferral account.

Substance of final rule: The Public Service Commission adopted an
order approving a Stipulation by the Parties, filed by Niagara Mohawk
Power Corporation concerning the audit of the deferral account and vari-
ous other ratemaking and accounting issues, subject to the terms and
conditions of the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(01-M-0075SA32)

NOTICE OF ADOPTION

Rider | —Experimental Rate Program for Multiple Dwellings

I.D. No. PSC-18-07-00012-A
Filing date: July 18, 2007
Effective date: July 18, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order ap-
proving with modifications Consolidated Edison Company of New Y ork,
Inc.’s request to make various changes in the rates, charges, rules and
regulations contained in its schedule for electric service P.S.C. No. 9.
Statutory authority: Public Service Law, section 66(12)

Subject: Rider | —Experimental Rate Program for multiple dwellings.
Purpose: To approve a new Rider | —Experimental Rate Program for
multiple dwellings.

Substance of final rule: The Public Service Commission adopted an
order approving, Consolidated Edison Company of New Y ork, Inc.’s (Con
Edison) tariff amendments with further tariff revisions and modifications
to Rider |—Experimental Rate Program for Multiple Dwellings, and
directed Con Edison to file further revisions to modify the language in its
General Information tariff regarding the Monthly Adjustment Clause com-
ponents to become effective on not |ess than one day’ s notice on August 1,
2007, subject to the terms and conditions of the order.

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-E-0455SA1)

NOTICE OF ADOPTION

Inter-Carrier Telephone Service Quality Standards and Metrics
by the Carrier Working Group

I.D. No. PSC-22-07-00011-A
Filing date: July 20, 2007
Effectivedate: July 20, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order for
modifications to the existing inter-carrier service quality guidelines and
standards by the Carrier Working Group.

Statutory authority: Public Service Law, section 94(2)

Subject: Inter-carrier telephone service quality standards and metrics.
Purpose: To approve the modifications to the existing inter-carrier ser-
vice quality guidelines.

Substance of final rule: The Commission adopted an order approving
modifications to the existing Inter-Carrier Service Quality Guidelines con-
sisting of administrative changes and revisions to the OR-6-01 perform-
ance metric and standards by the Carrier Working Group, subject to the
terms set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(97-C-0139SA29)

NOTICE OF ADOPTION

Electronic Tariff Filing by Corlear Bay Property Owners Associa-
tion, Inc.

I.D. No. PSC-22-07-00019-A
Filing date: July 18, 2007
Effectivedate: July 18, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on July 18, 2007, adopted an order ap-
proving Corlear Bay Property Owners Association, Inc.’s request to make
various changesin the rates, charges, rules and regulations contained in its
tariff schedule, P.S.C. No. 1—Water to become effective Aug. 1, 2007.
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and 89-c(10)

Subject: Electronic tariff filing.

Purpose: To approve an electronic tariff schedule, P.S.C. No. 1— Water
for the Corlear Bay Property Owners Association, Inc.

Substance of final rule: The Commission adopted an order approving
Corlear Bay Property Owners Association, Inc.’ srequest to convert it tariff
schedule, P.S.C. No. 1—Water to a new electronic format effective Au-
gust 1, 2007.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS

employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-W-05445A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

I nterconnection Agreement between Windstream New York, Inc.
and Sprint Communications Company L.P.

I.D. No. PSC-32-07-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, a proposal filed by Windstream
New Y ork, Inc. and Sprint Communications Company L.P. for approval of
an interconnection agreement executed on July 12, 2007.

Statutory authority: Public Service Law, section 94(2)

Subject: Interconnection of networks for local exchange service and ex-
change access.

Purpose: To review the terms and conditions of the negotiated agree-
ment.

Substance of proposed rule: Windstream New York, Inc. and Sprint
Communications Company L.P. have reached a negotiated agreement
whereby Windstream New York, Inc. and Sprint Communications Com-
pany L.P. will interconnect their networks at mutually agreed upon points
of interconnection to provide Telephone Exchange Services and Exchange
Access to their respective customers. The Agreement establishes obliga-
tions, terms and conditions under which the parties will interconnect their
networks lasting until July 12, 2008, or as extended.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us’f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-C-0851SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Buildout Primary Service Areaand Line Extension Paliciesfor the
Town of Urbana by Empire Video Services Corporation

I.D. No. PSC-32-07-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition from Empire Video
Services Corporation for awaiver of sections 895.1, 895.5(a), (b) and (c)
of the commission’ srulesregarding buildout, primary service areaand line
extension policies for the Town of Urbana (Steuben County).

Statutory authority: Public Service Law, section 222(1) and (3)
Subject: Waiver of sections 895.1 and 895.5(a), (b) and (c) of the com-
mission’s rules for Empire Video Services Corporation.

Purpose: To alow Empire Video Services Corporation, a subsidiary of
Empire Telephone Corporation, to construct their cable television system
within their telephone company’s footprint, which will be their cable
franchise area.
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Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or reject, in whole or in part, a petition to waive
sections 895.1, 895.5(a), 895.5(b) and 895.5(c) from Empire Video Ser-
vices Corporation regarding buildout, primary service area and line exten-
sion policies for the Town of Urbana (Steuben County).

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-V-0848SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Franchising Process between the Town of French Creek and Time
Warner Entertainment-Advance/Newhouse Partnership

I.D. No. PSC-32-07-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve or reject, inwhole or in part, a petition from the Town of French
Creek (Chautaugua County) for a waiver of sections 894.1 through
894.4(b)(2) of the commission’s rules to expedite the franchising process
between the Town of French Creek and Time Warner Entertainment-
Advance/Newhouse Partnership.

Statutory authority: Public Service Law, section 222
Subject: Waiver of 16 NYCRR, sections 894.1 through 894.4(b)(2).

Purpose: To alow the Town of French Creek (Chautauqua County) to
expedite the franchising process with Time Warner Entertainment-Ad-
vance/Newhouse Partnership.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or reject, in whole or in part, a petition by the
Town of French Creek (Chautauqua County) for a waiver of Sections
894.1 through 894.4(b)(2) of the Commission’s rules to expedite the
franchising process between the Town of French Creek and Time Warner
Entertainment-Advance/Newhouse Partnership.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-V-0504SA1)
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Racing and Wagering Board

EMERGENCY
RULE MAKING

Internet and Telephone Account Wagering on Hor seracing

1.D. No. RWB-32-07-00003-E
Filing No. 739

Filing date: July 23, 2007
Effective date: July 23, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 5300 to Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 101, 222, 301, 401, 518, 520, 1002 and 1012

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: These amend-
ments are necessary to detect and deter unlawful financial activity in off-
track betting over the internet and telephone. These amendments give
regulatory force and effect to the statutory amendments that permit the use
of the Internet in account wagering which went into effect on January 22,
2007, and are contained in chapter 314 of the Laws of 2006 as codified in
section 1012 of the RPWBL. Specifically, the amendments are necessary
to provide guidelines and safeguards that alow for the use of state-of-the-
art communication equipment in account wagering while preserving the
integrity of pari-mutuel wagering in New York State, thereby ensuring
substantial revenue for state and local governments and strengthening and
furthering the racing, breeding and pari-mutuel wagering industry in New
York State. The 2002 Breeders' Cup Ultra Pick 6 scandal, which involved
the use of telephone account wagering in the fraudulent placing of bets and
threatened to undermine public confidence in off-track betting, demon-
strated the need for heightened scrutiny of account wagering. These rules
are designed to detect and deter such unlawful activity which potentially
threatens government revenue derived from off-track betting.

Subject: Internet and telephone account wagering on horseracing.
Purpose: To ensure the integrity of pari-mutuel wagering by adopting
licensing and regulatory standards for internet and telephone account wa-
gering. Thisrule would establish reporting, recordkeeping, operational and
application requirements for race track operators and off-track betting
corporations within New York State that offer internet and telephone
account wagering.

Substance of emergency rule: 5300.1 Definitions and general provi-
sions.

Contains definitions of various words and terms, when used in this
chapter including:

Account, Account holder, Account wager, Account wagering, Account
wagering center, Account activity, Authorized pari-mutuel wagering en-
tity, Board, Internet, Official, Stored value instrument, Totalisator system,
Voucher, and Wagering device.

5300.2 Account Wagering, General

Allows authorized pari-mutuel wagering entities (hereinafter “entity”)
to offer account wagering with prior board approval, restricting accountsto
wagering purposes only; and determines which entities account wagers are
deemed to be on track wagers and which are to be deemed off-track;

5300.3 Approval of Account Wagering

Provides that entities authorized to conduct account wagering shall
have a Board approved written plan of operation, including at least a
proposed system of accepting wagers, internal controls, system security
details, and account wagering rules.

5300.4 Establishment of an Account

Sets forth minimum criteria for establishment of accounts, allowable
purposes, information to be provided, who may open an account, standards
for verification of identity, notification standards, information allowed to
be collected.

5300.5 Bearer Accounts

Provides standards for the use of bearer accounts evidenced by a card
with a PIN number for customers without collecting identity information.

5300.6 Official Address



NY S Register/August 8, 2007

Rule Making Activities

Provides that the entity may use the address listed on the account
wagering application for listed purposes, until the entity isinformed by the
account holder of achangein address.

5300.7 Changes to Account Information

Requires the entity to provide a method for the account-wagering
holder to make official changes to his’her account information.

5300.8 Right to Refuse an Account

Provides for exclusion of anyone from opening an account based on its
business judgment, maintenance of documentation of exclusions, and
mandatory exclusion certain persons.

5300.9 Access to Account Information

Provides for the keeping of account wagering information confidential
and for access to account information to the New York State Racing and
Wagering Board for inspection and audit.

5300.10 Segregation of Funds

Requires the entity to deposit account holder’s money within 72 hours
of receipt in a segregated account.

5300.11 Conduct of Wagering

Provides rules for acceptance of wagers from established account hold-
ers via the telephone, internet, in-person or other means; Requires an
approved plan of operation; Requires use of a totalisator system that
satisfies Board requirements and is approved by the Board and the New
York State Department of Taxation and Finance.

5300.12 Record of Wager; Pari-Mutuel tickets

This section deems all wagers placed through the account wagering
system pari-mutuel tickets subject to al rules and laws governing pari-
mutuel tickets.

5300.13 Withdrawals and other Debits to Accounts

Sets forth standards for withdrawals from accounts, including identity,
means, record keeping and time reguirements.

5300.14 Cancellation of Wagers

Sets rule for when awager becomes final.

5300.15 Credits to Accounts

States requirements for making and crediting deposits and winning
payoffs, effect of IRS requirements, and other credits.

5300.16 Account Statements

Sets requirements for frequency, means of delivery and content of
account statements.

5300.17 Record Keeping

Sets forth record keeping requirements for entities, including details
and timerequired to be kept, and how account liabilities are to be shown on
books and records.

5300.18 Account Wagering Center

Requirements for places where account wagering system is adminis-
tered and records are maintained.

5300.19 Confidentiality of Accounts

Requirement for keeping accounts confidential.

5300.20 Closing of Accounts

Setsrequirements for closing of accounts at request of account holders.

5300.21 Dormant Accounts

States procedure for disposal of dormant accounts.

5300.22 Surcharge

States rule for suspension of surcharge on accounts.

5300.23 Vouchers

States rule for use of vouchers.

5300.24 Reports to board

Sets forth time and content requirements for reports on handle, number
of accounts or other reports.

5300.25 Yearly Audit

Contains minimum frequency requirements for audits and reports to
Board.

5300.26 Disputes’Complaints

Setsforth requirements for handling customer disputes including docu-
mentation and audit requirements.

5300.27 Cooperation with officials.

Sets forth requirement for entity to cooperate with Board officials upon
request.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire October 20, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Gail Pronti, Secretary to the Board, Racing and Wa-
gering Board, One Broadway Center, Suite 600, Schenectady, NY 12305-
2553, (518) 395-5400, e-mail: info@racing.state.ny.us

Regulatory Impact Statement

(8 STATUTORY AUTHORITY: Racing, Pari-Mutuel Wagering and
Breeding Law, sections 101, 104, 222, 301, 401, 518, 520, 1002 and 1012.
Subdivision 1 of section 101 of the Racing, Pari-Mutuel Wagering and
Breeding Law (RPWBL) vests the Racing and Wagering Board (the
Board) with general jurisdiction over all horse racing and al pari-mutuel
wagering activitiesin New Y ork State. Section 222 authorizes the conduct
of pari-mutuel betting on horse races for the purpose of deriving areasona-
ble revenue for the support of government and to promote agriculture and
breeding of horsesin New Y ork State. Subdivision 1 of section 301 grants
the Board the authority to supervise generally all harness race meetingsin
New Y ork State at which pari-mutuel betting is conducted and the author-
ity to adopt rules accordingly. Subdivision 1 of section 401 grants the
Board the power to supervise generaly all quarterhorse race meetings in
the state at which pari-mutuel betting is conducted. Section 518 authorizes
off-track pari-mutuel betting so long as it is conducted under the adminis-
tration of the Board.

Subdivision 1 of section 520 grants general jurisdiction to the Board
over the operation of all off-track pari-mutuel betting facilities within the
state, and directs the Board to issue rules and regulations regarding off-
track pari-mutuel betting activity. Subdivision 1 of section 1002 grantsthe
Board general jurisdiction and rulemaking power over the simulcasting of
horse races within the state. Subdivision 4 of section 1012 requiresthat the
maintenance and operation of telephone accounts for wagers placed on
licensed pari-mutuel racing shall be subject to rules and regulations of the
New York State Racing and Wagering Board. Subdivision 4-a of section
1012 was added by Chapter 314 of the Laws of 2006 to expand authorized
telephone account wagering to include wired or wirel ess communications,
including the internet.

(b) LEGISLATIVE OBJECTIVES: These amendments give regula
tory force and effect to the statutory amendments contained in Chapter 314
of the Laws of 2006 as codified in Section 1012 of the RPWBL. Specifi-
caly, the amendments provide the necessary definitions, guidelines and
safeguards that allow for the use of state-of-the-art communication equip-
ment in account wagering while preserving the integrity of pari-mutuel
wagering in New Y ork State, thereby ensuring substantial revenuefor state
and local governments and strengthening and furthering the racing, breed-
ing and pari-mutuel wagering industry in New Y ork State.

(c) NEEDS AND BENEFITS: The New Y ork State and the Racing and
Wagering Board needs to ensure that the hundreds of millions of dollars
that may potentially be wagered by telephone and the Internet in any given
year can be accounted for using uniform and reliable methods. These
regulatory amendments are necessary to implement the statutory provi-
sions of Chapter 314 of the Laws of 2006, which becomes effective
January 22, 2007 and amends Section 1012 of the Racing, Pari-Mutuel
Wagering and Breeding Law (RPWBL) by expanding the authorized
method of placing account wagers to include “all those wagers which
utilize any wired or wireless communication device, including but not
limited to wireline telephones, wireless telephones, wireless telephones,
and the internet.” Thisrule is necessary to ensure the integrity of Internet
and telephone account wagering in New York State. While Chapter 314
authorized in general terms the use of certain electronic devices in pari-
mutuel wagering activities, this rule establishes the specific guidelines
necessary for practical implementation of the statutory amendments. Tele-
phone account wagering has been availablein New Y ork State for approxi-
mately 30 years, but there have been no comprehensive Board rules for
account wagering. This will establish such rules. The New York State
Legislature has recognized the potential of Internet account wagering in
bolstering New Y ork horse racing, and these rules will ensure that the use
of the Internet in pari-mutuel wagering will be conducted in an open and
honest manner.

(d) COSTS:

(i) The costs for the implementation of, and continuing compliance
with, the rule to regulated persons will be negligible. Racetrack operators
and off-track betting corporations already make tel ephone account wager-
ing available and can comply with this rule by using existing accounting
equipment and personnel. Such entities also have their own web sites and
web server networks.

(if) There would be no new costs for the implementation of, and
continued administration of, the rule to the New York State Racing and
Wagering Board, and the state and local governments. The Board and the
Department of Taxation and Finance currently monitor telephone account
wagering, and can continue to use current resources to administer thisrule.
The addition of internet wagering as amethod of account wagering will not
impose any new costs given the inherent accountability qualities of In-
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ternet servers and software systems. There would be no new costs to local
governments because they do not regulate pari-mutuel wagering.

(iii) The information regarding costs was determined by Board staff. It
made this determination based upon practical knowledge of the existing
telephone account wagering systems, which it currently supervises pursu-
ant to its general powers under the RPWBL.

(e) PAPERWORK: This rule does not impose any specific form re-
quirement, but does include reporting requirements.

Authorized pari-mutuel wagering entities will be required to maintain
for three years documentation of all persons excluded from opening an
internet wagering account. Entities will also be required to maintain docu-
mentation of customer disputes and complaints for three years. All such
documents must be made available to the Racing and Wagering Board
upon request.

Authorized pari-mutuel wagering entities will be required to submit a
written plan of operationsfor approval by the Racing and Wagering Board.

Authorized pari-mutuel wagering entities will be required to furnish
monthly account statements to their customers.

Authorized pari-mutuel entities will be required submit annual reports
detailing handle information and account activity from the previous caen-
dar year. Entities will also be required to conduct annual audits of the
account wagering system data input and account updates.

(f) LOCAL GOVERNMENT MANDATES: There are no loca gov-
ernment mandates. Pari-mutuel wagering activitiesin New York State are
exclusively regulated by the New Y ork State Racing and Wagering Board.

(g) DUPLICATION: Because the New Y ork State Racing and Wager-
ing Board has exclusive regulatory authority over pari-mutuel wagering
activity, there are no other state or federal rules that duplicate, overlap or
conflict with this rule. This rule is intended to give force and effect to
Chapter 314 of the Laws of 2006. This rule is consistent with the provi-
sions of the federal Unlawful Internet Gambling Enforcement Act of 2006,
which amends Chapter 53 of Title 31, United States Code.

(h) ALTERNATIVE APPROACHES: Severa alternatives were con-
sidered. Board staff considered the Advance Deposit Wagering Rules of
the Association of Racing Commissioners International and the telephone
account wagering practices currently used in New York State. Board staff
aso reviewed and considered the account wagering rules of other jurisdic-
tions, including Maryland, Louisiana, Massachusetts, Idaho, South Da-
kota, Washington, California and New Jersey. All of these similar rules
and practices are relatively uniform.

In drafting this rule, the Board solicited and considered public com-
ment from all entities engaged in pari-mutuel wagering in the State of New
York, including thoroughbred and harness track operators, off-track bet-
ting corporations, and pari-mutuel wagering totalizator companies. There
was general support for the Board’ s approach to accountability and report-
ing. The Board did revise certain aspects of the rule based upon public
comments, but ultimately retained the overall regulatory approach as origi-
nally proposed.

Board staff considered the need for general age proof requirements in
the rule and determined that none were necessary. Paragraph 1 of subdivi-
sion (a) of section 5300.4 requiresthat an account holder “shall be anatural
person eighteen (18) years of age or older.” This requirement is consistent
with section 104 of the Racing, Pari-Mutuel Wagering and Breeding Law,
which states that “No association or corporation which is licensed or
franchised by the board shall permit any person who is actualy and
apparently under eighteen years of age to bet on a horse race conducted by
it nor shall such person be permitted to bet at an establishment of aregiona
corporation conducting off-track betting.” The association, corporation or
off-track regional corporation is responsible for ensuring that no person —
including persons who hold bearer accounts or wish to wager under a
bearer account — is under the age of eighteen if they wish to place a bet.
Section 5300(a)(1) simply reiterates the section 104 restriction so as to
provide clear language and guidance to regulated parties. No additional
rules were included in regard to general age proof requirements because
Board staff has determined that Section 104 is self-executing and does not
require additional rules in order to effectively enforce its provisions. The
Board expects licensees to apply the same age proof requirements for
section 5300.4(a)(1) asit does for section 104 of RPWBL.

(i) FEDERAL STANDARDS: There are no federal standards which
specifically govern these pari-mutuel wagering activities. The Unlawful
Internet Gambling Act of 2006 states that “unlawful Internet gambling”
shall not include any activity that is allowed under the Interstate Horserac-
ing Act of 1978 (15 U.S.C. 3001 et seq.).

(i) COMPLIANCE SCHEDULE: These rules will become effective
upon the date of publication in the State Register subsequent to final
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adoption by the Board. It is anticipated that regulated entities can achieve
compliance on the date of publication of thisrule.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and
Job Impact Statement

This proposa does not require a Regulatory Flexibility Statement, Rural
Area Flexibility Statement or Job Impact Statement as the amendment
addresses the limited issue of operational and administrative aspects of
Internet and tel ephone account wagering. This rule would affect race track
operators and off-track betting corporations throughout New York State,
all of who currently offer telephone account wagering. Thisruleis consis-
tent with current practices employed by such entities, as well as certain
disclosure and operational plan requirements of the Racing and Wagering
Board. This rule is intended to modify the Board's rules to properly
regulate the expansion of pari-mutuel wagering into the realm of the
Internet and telephone wagering as authorized by the Legislature in 2006.
It does not limit job opportunities. In fact, the increased revenue from pari-
mutuel wagering over the Internet may help preserve and expand eco-
nomic opportunities in the New York State horse racing industry by
capturing revenue that is wagered over the Internet on horseracing in other
states and countries. Establishing Internet and tel ephone account wagering
standards does not impact upon a small business pursuant to such defini-
tion in the State Administrative Procedure Act § 102(8) because race track
operators and off-track betting corporations are not small businesses. Nor
doesthis rule affect employment. The proposal will not impose an adverse
economic impact on reporting, recordkeeping or other compliance require-
ments on small businesses in rural or urban areas nor on employment
opportunities. The rule does not impose any significant technological
changes on the industry because the race track operators and off-track
betting corporations are able to use the current tel ephone account wagering
and Internet server technology that they currently possess.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Licensing and Standardsfor Totalisator Companies
I.D. No. RWB-32-07-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of Part 5100 to Title 9 NYCRR.
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 101, 227, 301, 305, 401, 405, 520 and 1002
Subject: Establishment of licensing and standards for totalisator compa-
nies involved in pari-mutuel activities offered in the State of New York,
particularly asthey relate to accountability, operations and reporting.
Purpose: To ensure the integrity of pari-mutuel wagering by adopting
licensing and regulatory standards for totalisator companies. This rule
would require that such companies be licensed and operate under estab-
lished procedures, reporting requirements, and equipment requirements.
Totalisator companies are businesses that are hired by licensed race tracks
to compute odds and payouts for pari-mutuel wagering activities. These
“tote” companies have become an indispensible element of modern day
pari-mutuel wagering activities. Before off-track betting and simulcasting,
wagering pools used to be limited to only on-track wagers and were
relatively easy to regulate given their centralized location. Today, tote
companies are hired by racetracks to calculate the voluminous wagering
pools and odds from wagers placed at off-track betting and simulcast sites.
These tote companies utilize sophisticated software and computers to
calculate odds and prizes based upon bets received from a multitude of
locations, often calculating such odds and payouts to mathematically com-
plex wagers involving multiple variations to multiple race, multiple horse
wagers. In 2005, tote companies in New York State handled $4.4 billion
from in-state and out-of -state venues.
Substance of proposed rule (Full text is posted at the following State
website: www.racing.state.ny.us): Subchapter B of Chapter |1 of Subtitle
T of Title 9 of theNew Y ork Code of Rules and Regulationsis renumbered
as Subchapter C, and new Subchapter B is added to read as follows:
Subchapter B
Totalisator Systems
5100.1 Definitions, including the definition of a “totalisator system”
asa“computer system that registers and computes the wager-
ing and payoffsin pari-mutuel wagering.”
5100.2 Requiresauthorized pari-mutuel wagering entitiesto utilize a
Board-approved totalisator system.
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5100.3

5100.4

5100.5
5100.6

5100.7

5100.8

5100.9

5100.10
5099.11
5099.12
5099.13
5099.14
5100.15
5100.16
5100.17
5100.18
5100.19
5100.20
5100.21
5100.22

5100.23

5100.24

5100.25
5100.26

5100.27

5100.28

5100.29

5100.30

5100.31

5100.32

5100.33

5100.34

Requires mutuel managers of totalisator companies to pro-
duce certain records upon request by the board.
Prescribes notification proceduresin the even of atote system
failure.
Requires a storage plan for magnetic media of atote system.
Requires a board-issued license to provide totalisator ser-
vices.
Requires aboard-issued license to provide simul cast services.
Reserved.
Requires tote companies to provide certain information to the
public regarding pari-mutuel wagering and wagering pools.
Requires pari-mutuel wagering entities to post accurate wa-
gering information.
Requires board-approved plans for posting race results of
live and simulcast race results.
Requires certain information on printed pari-mutuel tickets,
and recordkeeping.
Requires certain information on printed vouchers, except
specia vouchers.
Establishes April 1 as the annua expiration date for pari-
mutuel tickets.
Prohibits pari-mutuel wagering entities from cashing pari-
mutuel tickets under certain circumstances.
Establishes procedure for accepting a claim for payment for
certain pari-mutuel tickets that are not redeemed.
Requires pari-mutuel entitiesto properly store cashed tickets
and vouchers.
Requires pari-mutuel entities to deface or otherwise mark
tickets and vouchers that have been cashed.
Defines an “outstanding pari-mutuel ticket” and prescribes
procedures for accepting and processing such tickets.
Requires totalisator systems to have restrictions on ticket
and voucher cancellations.
Requires pari-mutuel entitiesto maintain teller’ srecords and
requires such records be stored for three years.
States the regulatory purpose for adopting facility and equip-
ment standards.
Establishes facility requirements that house totalisator sys-
tems, including utility, fire alarm and communication stan-
dards.
Establishes hardware requirements for totalisator systems,
including cash/sell systems, schematic charts, peripherals,
stop wagering devices, tote boards, uninterrutable power
supplies, remote access and wagering devices.
Establishes software requirements for totalisator systems.
Established general management requirements, such aswrit-
ten procedure manuals for tote companies.
Establishes personnel requirements regarding staffing, train-
ing, and responsibilities.
Reserved.
Prescribes merger and calculation of common pools at net-
work computing center and prohibits racetracks from ac-
cepting tote-to-tote-to-tote network wagers.
Expressly permits any type of data transmission protocol in
device-to-toe network; Establishes permissible transmission
procedure in event remote site failure.
Establishes general requirementsfor reporting and log keep-
ing of totalisator operations. Reguires that tote companies
retain certain records for three years.
Requires tote companies to print out pre-race reports, and
reguires certain information in such reports regarding sys-
tem initialization, configuration parameters, race informa-
tion, odds report, and wagering device report.
Requires tote companies to be able to print out race-by-race
reports, and requires certain information in such reports
regarding scratches, betting, calculating price, probable pay-
out, scan report for multi-leg pools, race summary, and daily
summary.
Requires tote companies to be able to print out at the end of
the day a balance report, a wagering summary report, a
system balance report, a money room balance report and an
IRS report.

5100.35 Requires that tote companies produce, within 72 hours of a
request by the Board, a special report which may require
information on odds progression, ticket history, terminal
history, outstanding uncashed tickets, outstanding tickets
cashed, manually cashed tickets, cancelled tickets, network
balance, tell inquiry, wagering, account history, inter-track
wagering, ticket history and terminal history.

Reserved.

Requires tote companies to maintain the following printed
logs: teller/machine history log, ticket history log, user ter-
minal log, system error log, account history log, and off-line
log.

Text of proposed rule and any required statements and analyses may
be obtained from: Gail Pronti, Secretary to the Board, Racing and Wa-
gering Board, One Broadway Center, Suite 600, Schenectady, NY 12305-
2553, (518) 395-5400, e-mail: info@racing.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement

1. STATUTORY AUTHORITY: Racing, Pari-Mutuel Wagering and
Breeding Law Sections 101, 227, 301, 305, 401, 405, 520, and 1002.
Section 101 vests the Board with general jurisdiction over al horse racing
and all pari-mutuel wagering activities in New York State. Section 227
grants the Board the authority to make rules regarding the conduct of pari-
mutuel wagering activities associated with thoroughbred horse racing
events. Section 301 grants the Board the authority to supervise generally
al harness race meetings in New Y ork State at which pari-mutuel betting
is conducted and the authority to adopt rules accordingly. Section 305
grants the Board the authority to make rules regarding the conduct of pari-
mutuel wagering activities associated with harness horse racing events.
Section 401 grants the Board the authority to supervise generaly all
quarterhorse race meetingsin New Y ork State at which pari-mutuel betting
is conducted and the authority to adopt rules accordingly. Section 405
grants the Board the authority to make rules regarding the conduct of pari-
mutuel wagering activities associated with quarter horse racing events.
Section 520 grants the Board general jurisdiction over the operation of off-
track betting facilities within the state and the authority to adopt rules
accordingly. Section 1002 grants the Board general jurisdiction over the
simul casting of horse races within the state and the authority to adopt rules
accordingly.

2. LEGISLATIVE OBJECTIVES: This proposed amendment ad-
vances the legislative objective of regulating the conduct of pari-mutuel
wagering activity in a manner designed to maintain the integrity of racing
while generating a reasonable revenue for the support of government.

3.NEEDSAND BENEFITS. Thisruleis needed to ensure the integrity
of pari-mutuel wagering by adopting licensing and regul atory standards for
totalisator companies. In 2005, totalisator companies in New York State
handled $4.4 billion from in-state and out-of -state venues. Before off-track
betting and simulcasting, wagering pools used to be limited to only on-
track wagers and were relatively easy to regulate given their centralized
location. Today, “tote” companies are hired by racetracks to calculate the
voluminous wagering pools and odds from wagers placed at off-track
betting, in-state and out-of-state simulcast sites. These tote companies
utilize sophisticated software and computers to calculate odds and prizes
based upon bets received from a multitude of locations, often calculating
such odds and payouts to mathematically complex wagersinvolving multi-
ple variationsto multiple race, multiple horse wagers. These “tote” compa-
nies have become an indispensible element of modern day pari-mutuel
wagering activities. Nevertheless, such companies are currently not re-
quired to be licensed.

The need for heightened scrutiny of totalisator standards and wagering
procedures was thrust into the national spotlight in 2002 when three
individuals were convicted for their rolein what has come to be known as
the Breeders' Cup Pick Six scandal. One of these individuals was an
employee at atote company where the data for the Breeders' Cup Pick Six
pool was processed. With the aid of his conferedates, they were able to
access and manipul ate el ectronic datato make it appear that one of the men
had correctly selected six winners in the Breeders Cup races, thereby
earning a $3 million dollar payout. In reality, one of the culprits accessed
the totalisator system from hisjob, electronically changed the selectionsin
his friend's ticket, and sought to redeem the wager at a New York State-
based off-track betting corporation where one of the culprits maintained a
telephone wagering account. In satisfaction of a plea bargain requirement,
one of the defendants disclosed that their unlawful activities extended
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beyond the immediate Pick Six scandal, and even included the redemp-
tions of uncashed tickets through automated tellers. In the end, one thing
was clear: Tote system standards were either non-existent or woefully
outpaced by modern technology.

This rule is necessary to ensure that tote companies are licensed and
accountable under a standard regulatory scheme. The most important as-
pect of thisruleisthat it will require independent monitoring of electronic
wagering. Such independent monitoring is routinely found in the regula-
tion of video lottery terminals and casinos, but surprisingly not in pari-
mutuel wagering. This independent monitoring will allow the Board to
identify wagering patterns or anomalies that may be indicative of criminal
activity, such as money laundering or fraud. Given the significant role that
tote companies play in the pari-mutuel wagering industry, it is necessary
that the Board license these companies. Other industries have realized that
with the growth of computersin every aspect of our lives, computer crimes
are agrowing threat. Naturally, horse racing is not immune to these threats
and should take appropriate steps to detect and deter such computer
crimes. This rule will ensure that tote companies incorporate necessary
recordkeeping and reporting procedures that ensure that the board can
review the activities of the tote company to ensure that all of its operations
are transparent and in accordance with proper accounting and equipment
standards. Asis apparent from the nature of therule, thisruleisintended to
ensure the integrity of the pari-mutuel wagering process regardless of
whether the wager is placed at a race track or at an off-track betting or
simulcast |ocation.

4. COSTS

(a) Coststo regulated parties for the implementation of and continuing
compliance with the rule. There will be four types of costs for regulated
parties: license application fees, annual audit costs, electronic monitoring
costs and background investigation costs.

The application fees under Sections 5100.6 and 5100.7 will be $500.

There are currently three authorized totalizator system providers in
New York State: AMTOTE (which serves New York City OTB and
Buffalo Raceway,) United Tote (which servesthe New Y ork Racing Asso-
ciation, Capital OTB in association with Finger Lakes Race Track, and
Western Regional OTB) and Scientific Games (which serves Catskill
OTB, Nassau OTB, Suffolk OTB, Yonkers Raceway and Monticello
Raceway.) The Board obtained costs information directly from these three
tote companies. The Board was unable to obtain information for Vernon
Downs and Tioga harness raceways because both venues are currently
unlicensed for pari-mutuel activities. Nevertheless, the two venues are
actively planning to re-open as harness race tracks.

In order to protect the proprietary aspects of thisinformation, no direct
attribution for the source of the information is made in this regulatory
impact statement.

The totalizator systemsin New York State operate from a main com-
puter in each region, which is known as a “hub.” The hub serves the
various sites throughout the region, which are remote locations where
customers wager on races. Scientific Games, United Tote and AMTOTE
all have two hubsin New York State.

There are three types of costs for regulated parties associated with this
rulemaking related to auditing, electronic monitoring systems and back-
ground checks.

Under the rule, annual audits of the totes system will be conducted.
Currently, the Board requires annua audits of tote companies as a condi-
tion of licensing. The audits shall follow SAS-70 “ Statement on Auditing
Standards’ as established by the American Ingtitute of Certified Public
Accountants. The cost of these annual audits currently range from $70,000
to $120,000. The cost of the annual audits are directly related to number of
areas that each company serves. The more areas that acompany serves, the
higher the annual audit costs. The approximate cost of an annual audit per
areafor each tote company is $40,000 to $45,000 per year.

The rule will aso require an electronic monitoring system, which will
alow for real-time auditing of tote systems, allow companies and regula-
tors to check payouts to winners, verify prize amounts, verify handle and
help calculate taxes and fees. Two of the three tote companies licensed in
New Y ork State currently use electronic monitoring systems.

There are two types of costs associated with electronic monitoring
systems: initial costs and maintenance costs. Initial costs range from
$20,000 to $50,000 per hub. There may also be an additional hardware cost
of $3,000. Maintenance costs range from $10,000 to $36,000 per year. The
reason that some maintenance costs may be as low as $10,000 per year is
because the tote company operates other facilities in other states, and
therefore may enjoy overall maintenance savings.
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The third type of cost to regulated parties will be the background
investigations for license applicants as required under Section 5100.6 The
New York State Racing and Wagering Board is unable to determine the
specific costs of such background investigations based upon the subjective
circumstances of each applicant.

The scope of the investigations will be to determine genera character
and financial fitness of the applicant company. These background investi-
gations will vary in time and cost based on several variables, such as
completeness of the financial records submitted by the applicant with the
application and the complexity of the business organization itself.

The Board will employ areimbursement fee similar to the current cost
systems by utilized by both the New York State Lottery in conducting
video lottery termina license background investigations and the Racing
and Wagering Board in conducting license background investigations for
employees at Indian gaming casinos. The costs to the applicant will be
determined on a pro-rata basis based upon the number of staff required to
review and investigate. For example, if the application only requires a
senior accountant to review the application and conduct an electronic
background check to verify the application information, then the back-
ground investigation cost will be the number of hours that the senior
accountant spent on the case at the hourly rate at which the senior account-
ant is usually compensated. If the application is complicated and requires
more staff to review and verify the application, then the background
investigation costs will increase by the number of hours performed by the
additional staff at the respective rate of compensation for each staff mem-
ber. Obviously, the more thorough the documentation submitted by the
applicant, the lower the costs will be to the applicant.

(b) Costs to the agency, the state and local governments for the imple-
mentation and continuation of the rule: None. Local governments would
bear no costs because the regulation of tote systems is exclusively regu-
lated by the New Y ork State Racing and Wagering Board. This rule would
not impose costs upon the New York State Racing and Wagering Board
because licensing and auditing would be conducted under the current
regulatory framework. The cost of background checks will be covered by
the licensee applicants.

(c) The information related to costs was obtained by the New York
State Racing and Wagering Board through direct inquiries to the three
totalizator companies currently operating in New York State, the New
Jersey Division of Gaming Enforcement, and the New Y ork State Lottery.
The costs included in this statement are actual costs. Analysis of these
costs are referenced in the respective costs sections.

5. PAPERWORK: This rule will require the actual submission or
availability of various forms of paperwork, including license applications,
wagering tickets with specific information, vouchers, reports, teller's
records, schematic charts related to totalisator equipment, written proce-
dures for totalisator system programming, training and qualification docu-
ments for totalisator personnel, pre-race reports, race-by-race reports, end-
of-day reports, special reports, and logs related to daily pari-mutuel wager-
ing activity. Tote companies will be required to apply for a totalisator
license on a application form prescribed by the Racing and Wagering
Board, and will include a copy of a written contract; list of all officers
directors and shareholders; a list of all totalisator personnel assigned to
New York pari-mutuel activities; an affidavit of compliance, compliance
policies and procedures, and any other information that the Board may
requirein the application. Tote companieswill aso be required to annually
submit a Type Il Statement on Auditing Standards as prescribed by the
American Ingtitute of Certified Public Accountants.

The rule will also require authorized pari-mutuel wagering entities to
publish Board-approved wagering explanations in the official race pro-
gram and post such wagering explanations in conspicuous places.

The rule will also require authorized pari-mutuel wagering entities to
submit the board a plan for providing live and simul cast race results to the
wagering public.

6. LOCAL GOVERNMENT MANDATES: Since the New Y ork State
Racing & Wagering Board is solely responsible for the regulations of pari-
mutuel wagering activities in the State of New Y ork, there is no program,
service, duty or responsibility imposed by the rule upon any county, city,
town, village, school district, fire district or other special district.

7. DUPLICATION: There are no relevant rules or legal requirements
of the state and federal governmentsthat duplicate, overlap or conflict with
therule.

8. ALTERNATIVE APPROACHES: Thisruleisthe result of years of
meetings with tote companies that operate in New York. Ever since the
earliest days of drafting this rule, the Board met and communicated with
representatives of the tote companies to learn about how the systems
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operate and how best to ensure the integrity of those individual systems.
No alternative approach was considered because of the nature of construc-
tive rulemaking process employed by Board staff in the drafting of this
rule. Thisruleis based upon established accounting principles and record-
keeping procedures and any alternatives would compromise the integrity
of such principles and procedures.

9. FEDERAL STANDARDS: There are no federal standards for pari-
mutuel wagering. The New Y ork State Racing and Wagering Board and, to
alimited fiscal extent, the Department of Taxation of Finance are solely
responsible for regulating pari-mutuel wagering in New Y ork State.

10. COMPLIANCE SCHEDULE: Thisrule will be effective 180 days
after publication in the State Register as a Notice of Adoption. The licens-
ing cycle will be on a calendar year basis.

Regulatory Flexibility Analysis

This rule will regulate activities by totalisator companies. The three tote
companies that operate in New Y ork State do not qualify as either a small
business or a local government as defined in Section 202-b of the State
Administrative Procedure Act.

AmTote is headquartered in Hunt Valley, Maryland and has 400 em-
ployees in the United States and foreign countries. United Tote has head-
quarters in Glen Park, Pennsylvania and has 300 employees. Scientific
Games has numerous offices, notably in Georgia, New York City and
Connecticut. According to a spokeswoman in the Scientific Games Geor-
gia offices, SciGames employs more than 100 employees, although she
was unable to state its total number of employees.

Rural Area Flexibility Analysis

(@) Thisrulewill apply to any rural areas where alicensed pari-mutuel
wagering facility is located, including race tracks, off-track wagering
offices where totalisator system hubs and off-track betting facilities are
located. These locations include the following counties: Cattaraugus, Ca-
yuga, Chautauqua, Chemung, Chenango, Clinton, Columbia, Cortland,
Essex, Franklin, Fulton, Genesee, Greene, Herkimer, Livingston,
Madison, Montgomery, Ontario, Orleans, Oswego, Putnam, Rensselaer,
St. Lawrence, Saratoga, Schenectady, Schuyler, Seneca, Steuben, Tioga,
Ulster, Warren, Washington, and Wayne. Racetracks are located in Gene-
see, Ontario, Oneida, Saratoga, and Sullivan counties. Totalisator hubs are
located in the OTB offices of Schenectady and Genesee counties. All other
counties listed have or are otherwise authorized for hosting off-track
betting facilities.

(b) The rule will require various types of reporting and recordkeeping
for tracks, OTBs and simulcast entities that conduct pari-mutuel wagering.
These pari-mutuel wagering entities must maintain Teller’ s Records show-
ing al tickets or vouchers cashed, refunded or cancelled. They must
maintain a visitor's sign in log for the Totalisator Room. The totalisator
company must use a remote access server that records keystrokes for all
users. The totalisator systems must be able to produce hard copy reports
and logs and the totalizator company must maintain these reports and logs
on storage devices for at |east three years after the end of the calendar year
in which they were produced. Totalisator companies must be able to
provide a written log or report within 48 hours of the request. Totalisator
operators must be able to produce system initialization reports, configura-
tion parameter reports, race information reports, odds report and a wager-
ing device report. This rule requires tote companies to be able to print out
race-by-race reports, and requires certain information in such reports re-
garding scratches, betting, calculating price, probable payout, scan report
for multi-leg pools, race summary, and daily summary. The rule also
requires tote companies to be able to print out at the end of the day a
balance report, a wagering summary report, a system balance report, a
money room balance report and an IRS report. This rule also requires that
tote companies produce, within 72 hours of a request by the Board, a
specia report which may require information on odds progression, ticket
history, terminal history, outstanding uncashed tickets, outstanding tickets
cashed, manually cashed tickets, cancelled tickets, network balance, tell
inquiry, wagering, account history, inter-track wagering, ticket history and
terminal history.

This rule will require electronic monitoring equipment and annua
audits of totalisator companies.

(c) There will be four types of costs for regulated parties: license
application fees, annual audit costs, electronic monitoring costs and back-
ground investigation costs.

The application fees under Sections 5100.6 and 5100.7 will be $500.

There are currently three licensed totalizator system providersin New
York State: AMTOTE (which serves New York City OTB and Buffalo
Raceway,) United Tote (which serves the New Y ork Racing Association,
Capital OTB in association with Finger Lakes Race Track, and Western

Regional OTB) and Scientific Games (which serves Catskill OTB, Nassau
OTB, Suffolk OTB, Yonkers Raceway and Monticello Raceway.) The
Board obtained costsinformation directly from these three tote companies.
The Board was unable to obtain information for Vernon Downs and Tioga
harness raceways because both venues are currently unlicensed for pari-
mutuel activities. Nevertheless, the two venues are actively planning to re-
open as harness race tracks.

In order to protect the proprietary aspects of thisinformation, no direct
attribution for the source of the information is made in this regulatory
impact statement.

The totalizator systemsin New Y ork State operate from a main com-
puter in each region, which is known as a “hub.” The hub serves the
various sites throughout the region, which are remote locations where
customers wager on races. Scientific Games, United Tote and AMTOTE
all have two hubsin New York State.

There are three types of costs for regulated parties associated with this
rulemaking related to auditing, electronic monitoring systems and back-
ground checks.

Under the rule, annual audits of the totes system will be conducted.
Currently, the Board requires annual audits of tote companies as a condi-
tion of licensing. The audits shall follow SAS-70 “ Statement on Auditing
Standards’ as established by the American Institute of Certified Public
Accountants. The cost of these annual audits currently range from $70,000
to $120,000. The cost of the annual audits are directly related to number of
areas that each company serves. The more areas that acompany serves, the
higher the annual audit costs. The approximate cost of an annual audit per
areafor each tote company is $40,000 to $45,000 per year.

The rule will also reguire an electronic monitoring system, which will
alow for real-time auditing of tote systems, allow companies and regula-
tors to check payouts to winners, verify prize amounts, verify handle and
help calculate taxes and fees. Two of the three tote companies licensed in
New Y ork State currently use electronic monitoring systems.

There are two types of costs associated with electronic monitoring
systems: initial costs and maintenance costs. Initial costs range from
$20,000 to $50,000 per hub. There may also be an additional hardware cost
of $3,000. M aintenance costs range from $10,000 to $36,000 per year. The
reason that some maintenance costs may be as low as $10,000 per year is
because the tote company operates other facilities in other states, and
therefore may enjoy overall maintenance savings.

The third type of cost to regulated parties will be the background
investigations for license applicants as required under Section 5100.6 The
New York State Racing and Wagering Board is unable to determine the
specific costs of such background investigations based upon the subjective
circumstances of each applicant.

The scope of the investigations will be to determine general character
and financial fitness of the applicant company. These background investi-
gations will vary in time and cost based on several variables, such as
completeness of the financial records submitted by the applicant with the
application and the complexity of the business organization itself.

The Board will employ areimbursement fee similar to the current cost
systems by utilized by both the New York State Lottery in conducting
video lottery terminal license background investigations and the Racing
and Wagering Board in conducting license background investigations for
employees at Indian gaming casinos. The costs to the applicant will be
determined on a pro-rata basis based upon the number of staff required to
review and investigate. For example, if the application only requires a
senior accountant to review the application and conduct an electronic
background check to verify the application information, then the back-
ground investigation cost will be the number of hours that the senior
accountant spent on the case at the hourly rate at which the senior account-
ant is usually compensated. If the application is complicated and requires
more staff to review and verify the application, then the background
investigation costs will increase by the number of hours performed by the
additional staff at the respective rate of compensation for each staff mem-
ber. Obviously, the more thorough the documentation submitted by the
applicant, the lower the costs will be to the applicant.

(d) This rulemaking will minimize impact upon rural areas by placing
compliance duties on totalisator companies and pari-mutuel wagering enti-
ties, which — although they may offer servicesin rural areas viaelectronic
datatransmission — have the ability to meet the sophisticated recordkeep-
ing requirements of this rulemaking. In fact, the recordkeeping and report-
ing requirements are structured to closely conform to those required for
customary accounting and billing that currently exist between totalisator
companies and their local pari-mutuel wagering clients. While off-track
betting corporations, race tracks and simulcast facilities may be located in
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rural areas, they have employed totalisator companies as agents for de-
cades and have experience in meeting such business records requirements.
This rulemaking was narrowly crafted to focus on reporting, recordkeep-
ing and the professional qualifications of such entities, and as such, no
aternative approaches were considered. This rule is intended to create
public oversight of those operational aspectsthat currently exist but are not
open to regulatory review. This rule places no burdens on local govern-
ments in rural areas, no does it create a burden for private sector entities
other than those licensed as pari-mutuel wagering entities or doing busi-
ness as totalisator companies. The objective of this rule is to achieve
transparency in the conduct of pari-mutuel wagering, thereby regulating
the conduct of pari-mutuel wagering activity in a manner designed to
maintain the integrity of racing while generating a reasonable revenue for
the support of government.

(e) The Racing and Wagering Board has solicited comment from the
totalisator companies that currently offer their servicesin New Y ork State.
Job Impact Statement
This rule will neither create nor adversely impact jobs or employment
opportunities. The rule will, among other reporting and recordkeeping
requirements, require totalisator companies to install and operate elec-
tronic monitoring systems. These systems may be installed by the compa-
nies themselves using existing personnel, or they may elect to hire outside
contractors. In either case, as is apparent from its nature and purpose, this
rulewill not have a substantial adverse impact on jobs employment oppor-
tunitiesin New York State.

Department of Transportation

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Rates and Charges at Republic Airport
I.D. No. TRN-32-07-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Part 78 of Title 17 NYCRR.

Statutory authority: Transportation Law, sections 400 and 402

Subject: Rates and charges at Republic Airport.

Purpose: To revise the fees paid for use of Republic Airport by individu-
als and businesses.

Text of proposed rule: Sections 78.49, 78.50, 78.51, and 78.52 of Title
17 of the Official Compilation of Codes, Rules, and Regulations of the
State of New Y ork are repealed and Section 78.49 is added as follows:

RATES AND CHARGES

78.49 Rates and charges effective upon adoption of the rule.

a. LANDING FEE - $0.50 per 1,000 pounds of aircraft certified maxi-
mum takeoff weight for the first 12,500 pounds. $1.00 for each 1,000
pounds above 12,500 pounds up to 70,000 pounds. Then $2.00 for each
1,000 pounds above 70,000 pounds. The minimum landing fee is $2.50.

b. TERMINAL USE FEE - either (by choice of the carrier)

1. $150 per aircraft operation with an arrival and departure consti-
tuting separate operations.
2. $2.00 per seat based on the total seats in the aircraft.

c. NON-LEASED TICKET COUNTER USE FEE - $25.00 per use.

d. AIRCRAFT RAMP PARKING FEE - After direction by airport
operator to remove the aircraft, $25.00 for the first two hours and $10.00
per hour thereafter.

e. TIE-DOWN FEES - $125.00 per month for single engine aircraft and
$150.00 per month for multi- engine aircraft. Beginning April 1, 2008,
$140.00 per month for single engine aircraft and $170.00 per month for
multi-engine aircraft.

f. FUEL FLOWAGE FEE - $0.07 per gallon for each gallon of jet fuel
sold at the airport and $0.05 per gallon for each gallon of aviation fuel
sold at the airport.

g. AIRCRAFT OVERNIGHT RAMP PARKING FEE - $180.00 per
month.

h. AIRSHIP MOORING FEE - $150.00 per day.

i. LAND USE FEES - $200.00 per acre per day.
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j. FILM/COMMERCIAL USAGE FEE -

- $1,650.00 per day for taxiways

- $750.00 per hour for runways

- $1,450.00 per day for the terminal building

-$1,600.00 per day for the ramp

-$1,200.00 per day for non-operational areas.

k. AIRCRAFT REMOVAL FROM RUNWAY OR TAXIWAY FEE -
$375.00 for single engine aircraft and $750.00 for multi-engine aircraft.

I. MEETING ROOM USAGE FEE - $200.00 per day. $60.00 per day
for non-profit or public organizations.

m. COMMERCIAL OPERATING PERMIT FEE - $200.00 per year.
Text of proposed rule and any required statements and analyses may
be obtained from: Michael Geiger, Department of Transportation, 7150
Republic Airport, Rm. 216, East Farmingdale, NY 11735-3930, (631) 752-
7707
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority: Section 400 of the Transportation Law provides
for the Commissioner of Transportation to establish and collect rates and
charges as deemed necessary or desirable. Specifically Transportation Law
section 400(3)(c) give the Commissioner authority to establish, levy and
collect such fares, tolls, rentals, rates, charges and other fees as may be
necessary for the use and operation of Republic Airport.

2. Legidative objectives. Republic Airport was transferred from the
Metropolitan Transportation Authority to the Department of Transporta-
tion in 1982 by Chapter 370 of the Laws of 1982 which adopted a new
Transportation Law Article 15, Air Transportation Facilities and Services
at Stewart and Republic Airports. Specifically, section 400(3)(c) was cre-
ated to “establish, levy and collect such fares, talls, rentals, rates, charges
and other fees as the commissioner deems necessary, convenient or desira-
ble...” Further, it was the intent of the Legislature that the operation of
Republic Airport be self-supporting. This intent requires the airport to
periodically update its rates and charges to account for changes in the
consumer price index over time.

3. Needs and benefits: The Airports operating budget must function on
aself-sufficient basis. The operation expenditures are not subsidized in any
manner. All operation expenses are directly funded through the various
user fees collected. Rates and charges at the airport have not been updated
since 1992. Since then, operating expenses have steadily increased each
year. Republic Airport operation is experiencing a deficit that is approach-
ing severa hundred thousand dollars each year. The proposed fee and rate
increases will aleviate this deficit and allow Republic Airport to continue
to provide services for its customers. Updating the rates and charges at the
airport will result in an increase in revenue of approximately $390,000;
thiswill permit the airport to meet its annual operating costs.

4. Costs: Theincreasein the rates and charges at the airport is expected
to generate about $390,000 in extra revenue.

a. Use of Republic Airport can be broken into two groups. private
individuals operating small aircraft and corporate clients usually operating
jet aircraft. Private individual’s costs would be realized primarily in their
tie-downs fees. The average increase would be about $40 per month or
$480 per year. However, the increase in landing fees would not affect the
smaller private aircraft individuals. Therefore, the pilot operating a small,
single engine plane would not see an increase in landing fees.

b. Thelarger the corporate aircrafts clientswould realize an increase in
their landing fees. Aircraft exceeding 20,000 pounds would be subject to
the majority of the landing fee increase. These are generally larger corpo-
rate clients. See chart below.

c¢. There would be no cost to the Department of Transportation, New
York State, or any local government. Official flights do not pay landing
fees.

#of
landings

Landing Fee 1/1/2005to0  current

Group 12/31/2005 fee currentincome  new fee  new income
0-5000 Ibs 54,050 $2.50 $135,125.00 $2.50 $135,125.00
5001-6250 2,346 $2.50 $5,865.00 $2.81 $6,598.13
6251-12500 3,904 $3.70 $14,444.80 $4.63 $18,056.00
12501-20000 4,125 $6.50 $26,812.50  $10.00 $41,250.00
20001-40000 3628 $12.00 $43,536.00 $23.75 $86,165.00
40001-70000 1,341 $22.00 $29,502.00 $48.75 $65,373.75
70001-100000 1,145  $34.00 $38,930.00 $93.75 $107,343.75
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100001-up 84  $58.00 $4,872.00 $213.75 $17,955.00
total 70,623 $299,087.30 $477,866.63

5. Local government mandates: Thereisno imposition of any mandates
upon local governments by the rule amendment.

6. Paperwork: There is no additional reporting or paperwork require-
ments as aresult of the rule change.

7. Duplication: There are no duplicative, overlapping or conflicting
rules or legal requirements, either under federal or state law.

8. Alternatives. The only other aternative that was considered was to
leave the rates and charges as they exist now. This would only exacerbate
the deficit that the airport operates under as inflation continues to increase
the costs to operate the airport. That alternative was not chosen.

9. Federal standards: There are no applicable federal government stan-
dards implicated as a result of the rule change.

10. Compliance schedule: Immediate upon adoption.

Regulatory Flexibility Analysis

1. Effect of rule: No local government will be affected by this rule as
no local government operates through Republic Airport. Most of the cor-
porate flights through Republic Airport are by larger companies doing
business on Long Island and the proposed rule will not significantly effect
their operation. There are small firmsthat do business at the airport, but the
additional costs will be passed on to their passengers. Since the rates
currently charged at the airport are lower than comparable facilities in the
New Y ork metropolitan area, there should be little to no loss of business.

2. Compliance requirements: There is no reporting, recordkeeping, or
other acts required to be undertaken as aresult of thisrule.

3. Professional services: There are no professional services required to
comply with thisrule.

4. Compliance costs: There are no capital costs to comply with this
rule. There are no annual costs for local governments to comply with this
rule since no local government operates through Republic Airport. The
annual costs for thisrule are estimated at $390,000. The mgjority of these
costswill be borne by larger businesses. Small business will pay afraction
of this cost and the cost will depend on the number of flights the small
business do at Republic Airport.

5. Economic and technological feasibility: There are no technological
requirements of this rule. Economicaly, the proposed rule is feasible for
small businesses as the business jet market has been growing at Republic
Airport at aseven to ten percent annua rate.

6. Minimizing adverse impact: The rule will have no adverse economic
impact on small businesses or local governments. Local governments do
not operate through Republic Airport. Small businesseswill pay a percent-
age of the $390,000 in revenue increase that will be seen at the airport, but
thisisasmall fraction of the cost of these companies doing business.

7. Small business and local government participation: Local govern-
ment is not impacted by the proposed rule. However, the Town of Babylon
has been notified of the proposed rule and was offered the opportunity to
comment on the proposal. Before this rule was submitted for approval,
meetings were held at Republic Airport giving tenants and operators at the
airport an opportunity to provide input to the costs being proposed. This
input was used to establish the rates and charges proposed by thisrule.
Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas: This rule will not apply
torural areas.

2. Reporting, recordkeeping and other compliance requirements; and
professional services. There are no reporting, recordkeeping, or profes-
sional servicesrequired by thisrule.

3. Costs: Thisrule will not affect rural areas.

4. Minimizing adverse impacts: Since this rule does not affect rura
aress, there are no adverse impacts to minimize.

5. Rural areaparticipation: There are no public or private interests from
rural areasto participate in this rule making process.

Job Impact Statement

1. Nature of impact: There should be no job impacts as aresult of this
rule. The primary increase in cost due to this rule is to the business jet
market. Thisis arapidly growing section of the aviation industry as seen
by the increase in jet traffic at Republic Airport over the past five years.
Furthermore, the rates charged at Republic Airport are lower than those of
airportsinthe New Y ork metropolitan area. Therefore, the fact that thisisa
rapidly expanding market and the rates at Republic Airport are so low
means that the affects of this rule are negligible.

2. Categories and numbers affected: There should be no jobs or em-
ployment opportunities affected by thisrule.

3. Regions of adverse impact: No region of the state should have an
impact from this rule.

4. Minimizing adverse impact: Since there should be no job impacts as
aresult of thisrule, there are no adverse impacts to minimize.

5. Self-employment opportunities: The operators of aircraft that will
pay the significant amount of the increase are all corporations and there-
fore the rule will not affect self-employment opportunities.
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