RULE MAKINC(S
ACTIVITIES

Each rule making isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the Sate Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making—permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; or EA for an Emergency
Rule Making that is permanent and does not expire
90 days after filing.)

Italics contained in text denote new material. Brackets indi-
cate material to be deleted.

Office of Children and Family
Services

NOTICE OF ADOPTION

Residential Youth Facilities

I.D. No. CFS-15-07-00010-A
Filing No. 614

Filing date: June 20, 2008
Effectivedate: July 9, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 171 of Title 9 NYCRR.

Statutory authority: Executive Law, art. 19-G, sections 500, 501 and
504; and L. 1997, ch. 436

Subject: Operation of the Office of Children and Family Services youth
residential facilities concerning mail, telephone and visitors.

Purpose: To amend the rules relating to the procedures for permitting
resident mail, telephone calls and visitors to OCFS residents.

Text or summary was published in the notice of proposed rule making,
I.D. No. CFS-15-07-00010-P, Issue of April 11, 2007.

Final rule as compared with last published rule: No changes.

Revised rule making(s) werepreviously published in the State Register
on April 9, 2008.

Text of rule and any required statements and analyses may be
obtained from: Public Information Office, Office of Children and Family
Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793

Assessment of Public Comment

The Office of Children and Family Services (OCFS) received one com-
ment on the proposed revised regulations. The comment was from a
member of the OCFS Advisory Board, who indicated support for the
regulations. The commenter asked about how the regulations will apply to
electronic communicationsin the future. OCFSwill look at that issue at the
point in time when the agency has the resources to make electronic com-
muni cations available to the residents of OCFS-operated facilities.

State Consumer Protection
Board

NOTICE OF ADOPTION

Access to Personal | nfor mation

|.D. No. CPR-17-08-00003-A
Filing No. 623

Filing date: June 24, 2008
Effective date: July 9, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 4601.2, 4601.4 and 4601.8 of Title
21 NYCRR.

Statutory authority: Public Officers Law, section 94
Subject: Accessto personal information.

Purpose: To amend the address and telephone number for the Consumer
Protection Board.

Text or summary was published in the notice of proposed rule making,
I.D. No. CPR-17-08-00003-P, Issue of April 23, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Laura Greco, Consumer Protection Board, Five Empire
State Plaza, Suite 2101, Albany, NY 12223, (518) 474-6175, e-mail:
Laura.Greco@consumer.state.ny.us

Assessment of Public Comment

The agency received no public comment.
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Education Department

REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Education, Experience, Examination and Endor sement Provisions
for Licensure of Speech-Language Pathologists and Audiologists

I.D. No. EDU-15-08-00004-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:
Revised action: Addition of sections 52.36, 52.37, 75.1-75.7, repeal of
sections 75.1, 75.2 and 75.3 and renumbering of section 75.4 to 75.8 of
Title 8 NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided),
212(3), 6504 (not subdivided), 6506(5) and (6), 6507(1), (2)(a) and (4)(a),
8206(2), (3) and (4)

Subject: Education, experience, examination and endorsement provisions
for licensure of speech-language pathologists and audiologists.

Purpose: To conform New York State requirements for licensure as a
speech pathologist or audiologist to current devel opments and terminol ogy
in the field, align these regulations with Federal Medicaid requirements
and expand opportunities for qualified speech-language pathologists and
audiologistsin other jurisdictions to become licensed in New Y ork State.
Substance of revised rule: The Board of Regents proposes to add sec-
tions 52.36, 52.37, 75.1, 75.2, 75.3, 75.4, 75.5, 75.6 and 75.7, repea
sections 75.1, 75.2 and 75.3 and renumber section 75.4 to 75.8 of the
Regulations of the Commissioner of Education, effective October 9, 2008.

Sections 52.36(a)(1) and (2) define “ acceptable certifying agency” and
“supervision” for purposes of this section.

Section 52.36(b) sets forth the requirements for a registered program
leading to licensure in speech-language pathol ogy.

Section 52.36(b)(1) requires that aregistered program leading to licen-
sure in speech-language pathology be a program in speech-language pa-
thology leading to a master’s or higher degree from a college or university
acceptable to the department or its equivalent, which includes at least 75
semester hours or the equivalent, provided that at least 36 semester hours
of the program have been at the master’ s or higher degree level.

Section 52.36(b)(2) sets forth the curricular content for a registered
program in speech-language pathol ogy.

Section 52.36(b)(3) requires that aregistered program leading to licen-
sure in speech-language pathol ogy include a practicum in speech-language
pathology of at least 400 clock hours under supervision, at least 375 clock
hours of which shall be in direct client contact, at least 25 clock hours of
which shall be in clinical observation, and at least 325 clock hours of
which shall be at the master’s or higher degree level.

Section 52.37(a) defines acceptable certifying agency and supervision
for purposes of this section.

Section 52.37(b) sets forth the requirements for a registered program
leading to licensure in audiology.

Section 52.37(b)(1) requires that aregistered program leading to licen-
surein audiology be aprogram in audiology leading to amaster’s or higher
degree from a college or university acceptable to the department, which
includes at least 75 semester hours at the graduate level, or its equivalent.

Section 52.37(b)(2) requires that aregistered program leading to licen-
surein audiology contain curricular content that includes, but isnot limited
to: at least 12 semester hours in human communication processes and
sciences, at least 36 semester hours in professional practice aress in audi-
ology, and 27 additional semester hours in the above or related areas.

Section 52.37(b)(3)(i) requires that any student completing a doctoral
decree program in audiology complete through the course of such program
not less than 1,820 clock hours of graduate clinical experience under
supervision, of a scope and nature satisfactory to the State Board for
Speech-Language Pathology and Audiology.

Section 52.37(b)(3)(ii) requires that any student completing a master’s
degree program in audiology, or its equivalent, shall have completed
throughout the course of his/her educational program 400 clock hours of
practicum under supervision, provided that no more than half of the total
semester hours for the program may be advanced standing credit granted
for speech-language pathology study at the baccalaureate level.

Section 75.1(a) defines “acceptable accrediting agency”.

Section 75.1(b) sets forth the professional education requirements for
licensure as a speech-language pathologist in New York State, including
completion of a master’s or higher degree program in speech-language
pathology that is either registered by the department pursuant to Section
52.36, or accredited by an acceptable accrediting agency, or from a pro-
gram determined by the department to be a speech-language pathology
program equivalent to such aregistered or accredited program.

Section 75.2(a) and (b) require an applicant seeking licensure as
speech-language pathologist to complete 36 weeks of supervised experi-
ence within four years following completion of an educational program
meeting the requirements of section 75.1 of the Regulations of the Com-
missioner of Education. Credit toward the experience requirement may be
given for part-time employment accumulated at the rate of not lessthan 12
hours per week for continuous periods of not less than six months.

Section 75.2(c)(1) and (2) states that supervised experience shall in-
clude meeting with and observing the applicant on aregular basisto review
and evaluate such supervised experience and to foster professional devel-
opment. Supervision shall aso include regular observation of the applicant
while the applicant is providing assessment and intervention services and
shall take place at the beginning and periodically throughout treatment.

Section 75.2(c)(3) requires that the supervisor be familiar with the
applicant’s treatment plans and have ongoing involvement in the care
provided, and shall review the need for ongoing services.

Section 75.2(c)(4) requires that the supervision be provided by the
organization in which the applicant isworking, and by an individual whois
licensed in New York State in speech-language pathology, except that
supervision of experience acquired outside New York State or in an ex-
empt setting as established in section 8207 of the Education Law may be
provided by a person approved for supervision by an acceptable certifying
agency as defined in section 52.36 of the Commissioner’s Regulations, or
by a person holding the Certificate of Clinical Competence of the Ameri-
can Speech-L anguage Hearing Association.

Section 75.3 is added to define the examination reguirement for
speech-language pathol ogy licensure as one determined by the department
to be acceptable for licensure as a speech-language pathol ogist.

Section 75.4(a) defines “acceptable accrediting agency” for purposes
of this section.

Section 75.4(b) sets forth the professional education reguirements for
applicants seeking licensure as an audiologist prior to January 1, 20009,
including satisfactory evidence of completion of a program in audiology
registered by the department or determined by the department to be the
equivalent and receipt of amaster’s degree in audiology, or the equivalent.
To be considered the equivaent of a master’'s degree in audiology, the
applicant’s educational program must culminate in a graduate degree from
acollege acceptabl e to the department and shall include a practicum and 60
semester hours of certain courses, as delineated in this subdivision.

Section 75.4(c) sets forth the professional education requirements for
applicants seeking licensure as an audiologist after January 1, 2009, in-
cluding completion of a master’s or higher degree program in audiology,
that is either registered by the department pursuant to Section 52.37, or
accredited by an acceptable accrediting agency, or from a program deter-
mined by the department to be an audiology program equivalent to such a
registered or accredited program.

Sections 75.5(a)(1), (2) and (3) set forth the experience requirements
for persons applying for licensure as an audiologist prior to January 1,
2009, requiring such applicant to have completed not less than nine months
of supervised experience of a scope and nature satisfactory to the State
Board for Speech-language Pathology and Audiology with not more than
two employers, within the two-year period following completion of an
educational program that meets the requirements of section 75.4 of this
Part. Credit toward the experience requirement may be given for part-time
employment accumulated at the rate of not less than two days per week and
consisting of not less than 15 hours per week for continuous periods of not
less than six months.

Section 75.5(a)(3) defines “ supervision”.

Sections 75.5(b)(1)(i) and (ii) set forth the experience requirements for
persons applying for licensure as an audiologist after January 1, 2009,
requiring an applicant who has satisfactorily completed the master’s de-
gree program to complete 1,420 hours of supervised experience within
four years following completion of the program, or its equivalent and such
experience shall be obtained by not more than two employers. Credit
toward such experience may be given for part-time employment accumu-
lated at not less than 12 hours per week for continuous periods of not less
than six months.
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Section 75.5(b)(2) states that no experience shall be required of an
applicant seeking licensure as an audiol ogist who has met the professional
educational requirement for licensure by satisfactorily completing the doc-
toral degree program requirements.

Section 75.5(b)(3) specifies that supervision of the experience require-
ment for licensure as an audiol ogist must include meeting with and observ-
ing the applicant on aregular basis and must be provided by an individual
who islicensed in New York State as an audiologist, except that supervi-
sion of experience acquired outside New York State or in an exempt
setting may be provided by a person approved for supervision by an
acceptable certifying agency, or by a person holding the Certificate of
Clinical Competence of the American Speech-Language Hearing Associa-
tion, or by a person holding Board Certification in Audiology from the
American Board of Audiology.

Section 75.6 is added to define the examination requirement for licen-
sure as an audiologist as one determined by the department to be accept-
ablefor licensure as an audiologist.

Section 75.7 is added to provide for licensure by endorsement in
speech-language pathology or audiology.

Section 75.7(a) specifies that subdivision (b) describes the process for
endorsement of a license in speech-language pathology or audiology is-
sued by another state or territory of the United States and that subdivision
(c) lists the requirements for endorsement of a license in speech-language
pathology or audiology issued by another country.

Section 75.7(b) lists the requirements for licensure by endorsement of
license in speech-language pathology or audiology issued by another state
or territory of the United States.

Section 75.7(b)(1) requires an applicant seeking endorsement of a
license by another state or territory of the United States to meet the
requirements of section 59.6 of this Title.

Section 75.7(b)(2) requires an applicant seeking endorsement of a
license by another state or territory of the United States to present evidence
acceptable to the department of completion of a satisfactory program in
speech-language pathology or audiology that includes a practicum and a
minimum of 60 semester hours in speech-language pathology or audi-
ology, as appropriate, or the equivalent.

Section 75.7(b)(3) requires an applicant seeking endorsement of a
license by another state or territory to provide evidence satisfactory to the
State Board for Speech-L anguage Pathology and Audiology of at |east two
years of acceptable professional experience in speech-language pathology
or audiology, as appropriate, provided that such experience occurs follow-
ing licensure in such jurisdiction and within the six years immediately
preceding application for licensure by endorsement in New Y ork State.

Section 75.7(b)(4) requires the applicant for endorsement to meet the
examination requirements prescribed in section 75.3 or 75.6 of thisPart, as
applicable.

Section 75.7(b)(5) requires an applicant seeking endorsement of a
license from another state or territory of the United Statesto hold certifica-
tion from an acceptable certifying agency such as the American Speech
and Hearing Association.

Section 75.7(b)(6) requires an applicant seeking endorsement of a
license from another state or territory of the United States to present
evidence acceptable to the department of good standing as a licensee in
each jurisdiction in which the applicant is licensed to practice speech-
language pathology or audiology.

Section 75.7(c) lists the requirements for endorsement of a license in
speech-language pathology or audiology issued by another country.

Section 75.7(c)(1) requires an applicant seeking endorsement of a
foreign license to meet the requirements of section 59.6 of this Title.

Section 75.7(c)(2) requires the applicant for endorsement to present
evidence acceptable to the department of completion of a satisfactory
program in speech-language pathology or audiology, as appropriate, or the
equivalent of such a program.

Section 75.7(c)(3) requires an applicant seeking endorsement of a
foreign license to provide evidence satisfactory to the State Board for
Speech-Language Pathology and Audiology of at least three years of
professional experience, acceptable to such board, in speech-language
pathology or audiology, as applicable, provided that such experience oc-
curs following licensure in such jurisdiction and within the six years
immediately preceding application for licensure by endorsement in New
York State.

Section 75.7(c)(4) requires the applicant for endorsement to meet the
examination requirements prescribed in section 75.3 or 75.6 of this Part, as
applicable, or pass a written examination for licensure in the country in
which the applicant is licensed to practice speech-language pathology or

audiology, as appropriate, which examination is satisfactory to the depart-
ment.

Section 75.7(c)(5) requires an applicant seeking endorsement of a
foreign license to hold certification from an acceptable certifying agency.

Section 75.7(c)(6) requires the applicant for endorsement to present
evidence acceptable to the department of good standing as a licensee in
each jurisdiction in which the applicant is licensed to practice speech-
language pathology or audiology.

Revised rule compared with proposed rule: Substantial revisions were
made in sections 52.36(b)(2)(i), (ii) and (iii), 52.37(b)(2)(i), (ii) and (iii),
(3)(ii), 75.4(b)(2)(v) and 75.5(b)(1).

Text of revised proposed rule and any required statements and
analyses may be obtained from: Anne Marie Koschnick, Legal Assis-
tant, Office of Counsel, Education Department, State Education Bldg.,
Rm. 148, Albany, NY 12234, (518) 473-8296, e-mail: le-
gal @mail.nysed.gov

Data, views or arguments may be submitted to: Frank Munoz, Associ-
ate Commissioner, Education Department, Office of the Professions, 2nd
Fl., West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3817, e-mail: opopr@mail.nysed.qov

Public comment will be received until: 30 days after publication of this
notice.

Revised Regulatory Impact Statement

Since publication of a Notice of Proposed Rule Making in the Sate
Register on April 9, 2008, the following substantial revisions were made to
the proposed rule:

Sections 52.36(b)(2)(i) and (ii) are revised to require that curricular
content in human communi cation process and sciences aswell asin profes-
sional practice areas in speech-language pathology include certain course
content instead of the previous version of the proposed rule which indi-
cated that it “may” include certain course content.

Section 52.36(b)(2)(ii) and (iii) have been changed to reflect that
course content in multi-cultural issues be included as part of the 36 semes-
ter hours in professional practice areas in speech-language pathology as
opposed to the 27 additional semester hoursin related areas.

Section 52.36(b)(2)(iii) is also revised to require content in infection
control as part of the required 27 semester hours in additional semester
hours in the above or related aress.

Sections 52.37(b)(2)(i) and (ii) are revised to require that curricular
content in human communication process and sciences as well as profes-
sional practice areasin audiology include certain course content instead of
the previous version of the proposed rule which indicated that it “may”
include certain course content.

Sections 52.37(b)(2)(ii) and (iii) are revised to delete infection control
as part of the course content for the required 36 semester hours in profes-
sional practice areasin audiology and to include infection control as part of
the content areas for the 27 additional semester hoursin related areas.

Section 52.37(b)(3)(ii) is revised to require a student completing a
master’s degree program in audiology, or its equivaent, to complete 400
hours of practicum, instead of 300 hours of practicum.

Section 75.4(b)(2)(v) is revised to require that the practicum in audi-
ology include at least 20 but not more than 50 of the 300 hours to be in
speech-language pathol ogy.

Section 75.5(b)(1) requires an applicant who has met the professional
educational requirement for licensure by satisfactorily completing the
master’ s degree program to complete 1,420 hours of supervised experience
instead of the previously required 1,520 hours of supervised experience.

The above revisionsto the proposed rule do not require any revisionsto
the previously published Regulatory Impact Statement.

Revised Regulatory Flexibility Analysis

Since publication of a Notice of Proposed Rule Making in the Sate
Register on April 9, 2008, the proposed rule was revised as set forth in the
Revised Regulatory Impact Statement filed herewith.

The proposed regulation concerns requirements that an individual must
meet to become licensed in the professions of speech-language pathology
and audiology. The regulation will not impose any adverse economic,
reporting, recordkeeping, or any other compliance requirements on small
businesses or local governments. Because it is evident from the rule that it
will not affect small businesses or local governments, no further stepswere
needed to ascertain that fact and none were taken. Accordingly a regula-
tory flexibility analysisis not required and one has not been prepared.
Revised Rural Area Flexibility Analysis

Since publication of a Notice of Proposed Rule Making in the State
Register on April 9, 2008, the proposed rule was revised as set forth in the
Revised Regulatory Impact Statement filed herewith.
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The above revisionsto the proposed rule do not require any revisionsto
the previously published Rural Area Flexibility Analysis.
Revised Job | mpact Statement

Since publication of the Notice of Proposed Rule Making in the State
Register on April 9, 2008, the proposed rule was revised as set forth in the
Revised Regulatory Impact Statement filed herewith.

The proposed rule, as so revised, relates to the education, examination,
experience and endorsement requirements for applicants seeking licensure
as a speech-language pathol ogist and audiologist. The revised rule will not
have a substantial adverse impact on job or employment opportunities.
Becauseit is evident from the nature of the revised rule that it will have no
impact on jobs or employment opportunities, no further measures were
taken. Accordingly, ajob impact statement is not required and one has not
been prepared.

Assessment of Public Comment
The agency received no public comment.

State Liquor Authority

NOTICE OF ADOPTION

24-Hour Permits

1.D. No. LQR-04-08-00006-A
Filing No. 618

Filing date: June 23, 2008
Effective date: July 9, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 35to Title 9 NYCRR.

Statutory authority: Alcoholic Beverage Control Law, section 99(3)
Subject: Application processes and review procedures relative to 24 hour
permits issued to liquor licensees.

Purpose: To establish application processes and review procedures rela-
tive to 24 hour permits issued to liquor licensees.

Text or summary was published in the notice of proposed rule making,
I.D. No. LQR-04-08-00006-P, Issue of January 23, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Paul S. Karamanol, Senior Attorney, State Liquor Au-
thority, 80 S. Swan St., Suite 900, Albany, NY 12210, (518) 474-6750, e-
mail: pkaramanol @abc.state.ny.us

Summary of Public Comment

The State Liquor Authority contacted the Empire State Restaurant &
Tavern Association, the New Y ork City Nightlife Association and the New
York State Sheriff's Association for suggestions and/or alternatives re-
garding this proposed regulation. Those were the only organizations or
civic interests of any sort that submitted comments regarding this regula-
tory initiative.

Analysis of Issues Raised/Alternatives Suggested

The New Y ork State Sheriff’s Association said that the proposed regu-
lations seemed reasonable and helpful in enforcing al laws regarding the
serving of alcoholic beverages. Additionally, the Sheriff's Association
agrees that the minimal administrative burden placed on police forces by
receiving and processing the required notification letters from applicantsis
outweighed by the benefit of ensuring law enforcement of advanced notice
of any all-night event in their jurisdiction.

The Empire State Restaurant & Tavern Association (“ERSRTA”) said
the following: “Overall our response is very positive. We commend the
development of this proposed rule and the genera guidelines included in
the draft proposal.” The ESRTA did not agree, however, with theinclusion
of pending disciplinary proceedings in the list of factors to be considered
by the Authority in determining whether to issue the permit (part 35.4 (b)
1), stating that “Pending proceedings are merely alegations against a
licensee that cannot on their face be considered a reason to decline a
privilege to a licensee,” and suggesting that any pending proceedings
ultimately considered be limited to those for which the recommended
penalty based on the standard practices of the Authority would be license
cancellation or revocation. The ESRTA also suggested that the provision
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authorizing one member of the Authority to make afinal determination on
a request for reconsideration (part 35.5 (d)), could be problematic, sug-
gesting that the potential exists that different members of the Authority
exercising their discretion under the proposal could develop different
standards.

The New York City Nightlife Association (“NYCNA”) applauds the
attempt to have written procedures and standards in the application pro-
cess, but disagrees with the inclusion of pending disciplinary charges as
one of the items to be considered by the Members of the Authority when
determining whether to approve or disapprove an application. The
NYCNA also objects to the inclusion of any record of convictions of
disciplinary matters as well, stating that, “When an offer of settlement is
made and accepted between Counsel and a licensee on a particular charge,
let’s say acivil penalty of xxx dollars, no one said, ‘this may aso result in
the denial of aNew Year's permit.” The penalty offer was considered and
agreed to, that should be the end of it. Perhaps the licensee would not have
settled if it knew that it could result in the denial of this permit.”

Reasons Why Suggested Alternatives Not |mplemented

The State Liquor Authority could have taken no action, but chose to
pursue the promulgation of the instant regulation in an effort to forestall
issues experienced in past years as a result of the ad-hoc permit issuance
process as well as complaints by severa applicants of unfair or unequal
treatment as aresult of same.

The State Liquor Authority could have neglected to include past or
pending disciplinary matters as a consideration of the suitability of any
applicant pursuant to this part (part 35.4(b)1), preferring instead to analyze
each such application in a vacuum and without regard to past experience
with an applicant. The State Liquor Authority believes to do so would be
an abrogation of its regulatory responsibilities under the Alcoholic Bever-
age Control Law and would undermine the intent of the instant proposal -
ensuring only trustworthy and responsible business owners are hosting
these al night events in New York State. Additionally, the Authority
believesthat failing to take into consideration pending disciplinary matters
during this process would encourage applicants with pending disciplinary
matters to delay, adjourn, discourage and otherwise frustrate administra-
tive hearing processes, as many aready do - for years in some cases - in
order to preserve their ability to host large crowds of after hours revelers
for holidays and special events.

Long Island Power Authority

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Southampton Visual Benefits Assessment Charge
I.D. No. LPA-28-08-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The authority is considering a proposal to adopt revi-
sionsto itstariff for electric service to amend and add to certain sections of
the tariff with regard to avisual benefits assessment with respect to certain
customers in the Town of Southampton.

Statutory authority: Public Authorities Law, sections 1020-f(u) and (2)
Subject: Southampton visual benefits assessment charge.

Purpose: To add and amend LIPA’ stariff for electric serviceswith regard
to aVBA charge with respect to Southampton customers.

Public hearing(s) will be held at: 10:00 am., September 17, 2008 at H.
Lee Denison Bldg., 100 Veterans Memorial Hwy., Hauppauge, NY; and
3:00 p.m., September 17, 2008 at Long Island Power Authority, 333 Earle
Ovington Blvd., Uniondale, NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule: The Long Island Power Authority (“Au-
thority”) is considering aproposal to its Tariff for Electric Serviceto create



NY S Register/July 9, 2008

Rule Making Activities

a Visua Benefits Assessment (“VBA”) affecting certain LIPA customers
that recovers LIPA’s incremental costs for burying approximately forty-
five percent of the Southampton to Bridgehampton transmission line in
connection with a stipulated Settlement with the Town of Southampton.
Theincremental costswill be recovered on an annua basis from customers
in selected areas of the municipality, as designated by the Town of South-
ampton. The Authority may approve, modify, or reject, in whole or part,
the proposal.

Text of proposed rule and any required statements and analyses may
be obtained from: Andrew McCabe, Long Island Power Authority, 333
Earle Ovington Blvd., Suite 403, Uniondale, NY 11553, (516) 222-7700,
e-mail: amccabe@lipower.org

Data, views or arguments may be submitted to: Kevin Law, President
and CEO, Long Island Power Authority, 333 Earle Ovington Blvd., Suite
403, Uniondale, NY 11553, (516) 222-7700

Public comment will bereceived until: Fivedays after thelast scheduled
public hearing required by statute.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

Office of Mental Health

EMERGENCY
RULE MAKING

Rights of Patients

I.D. No. OMH-20-08-00026-E
Filing No. 621

Filing date: June 23, 2008
Effective date: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 527 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, arts. 7 and 33

Finding of necessity for emergency rule: Preservation of public health,
public safety and genera welfare.

Specific reasons underlying the finding of necessity: To clarify that
persons confined or committed to secure treatment facilities are afforded
the same rights to object to care and treatment as those involuntarily
committed to hospitals.

Subject: Rights of patients.

Purpose: To make Part 527 applicable to persons confined/committed to
secure treatment facilities operated by Office of Mental Health as defined
in Mental Health Law 10.03.

Text of emergency rule: 1. Paragraph (1) of Subdivision (a) of Section
527.1 of Title 14 NYCRR is amended as follows:

(1) Except as otherwise indicated by the specific context, and with
the exception of sections 527.4 and 527.6, this Part shall apply to all
psychiatric hospitals operated by the Office of Mental Health, all residen-
tial treatment facilities for children and youth, and to all psychiatric hospi-
tal services required to have an operating certificate from the Office of
Mental Health, and provided further that section 527.8 shall also apply to
all secure treatment facilities operated by the Office of Mental Health as
defined in section 10.03 of the Mental Hygiene Law.

2. Subdivision (b) of Section 527.1 of Title 14 NYCRR is amended
asfollows:

(b) The intent of this Part is to define the rights of patients receiving
treatment at psychiatric hospitals and to extend certain rights provided in
section 527.8 of this Part to persons confined or committed to secure
treatment facilities operated by the Office of Mental Health as defined in
section 10.03 of the Mental Hygiene Law.

3. Section 527.2 of Title 14 NY CRR is amended to read as follows:

(a) [Mental Hygiene Law, section 7.07(c),] Section 7.07 of the Mental
Hygiene Law gives the Office of Mental Health responsibility for seeing

that the personal and civil rights of mentally ill persons receiving care and
treatment are adequately protected.

(b) Section [7.09(c)] 7.09 of the Mental Hygiene Law authorizes the
[commissioner] Commissioner to adopt regulations necessary and proper
to implement any matter under his jurisdiction. [Section 7.09(i)] Such
section also requires the [commissioner] Commissioner to promulgate
regulations to address the communications needs of non-English-speaking
individuals seeking or receiving services in facilities operated or licensed
by the Office of Mental Health.

(c) Sections 10.06 and 10.10 of the Mental Hygiene Law give the Office
of Mental Health responsibility for providing care, treatment, and control
to sex offenders confined or committed to a secure treatment facility, as
defined in Section 10.03 of such law.

[(b)] (d) Article 31 of the Mental Hygiene Law authorizes the commis-
sioner to visit and inspect all services for the mentally ill in the State, and
requires providers of certain mental health services to have an operating
certificate issued by the Office of Mental Health. Section 31.04 of such law
further empowers the [commissioner] Commissioner to issue regulations
setting standards for licensed programs for the rendition of servicesfor the
mentally ill.

[(c)] (e) Section 33.02 of the Mental Hygiene Law establishes statutory
rights of mentally disabled persons and requires the commissioner to
publish regulations informing residents of facilities or programs operated
or licensed by the Office of Mental Health of their rights under law.

[(d)] () Section 33.05 of the Mental Hygiene Law provides that each
patient in afacility shall have theright to communicate freely and privately
with persons outside the facility as frequently as he wishes, subject to
regulations of the commissioner designed to assure the safety and welfare
of patients and to avoid serious harassment to others.

[(e)] (g) Article 29-C of the Public Health Law establishes the right of
competent adults to appoint an agent to make health care decisions in the
event they lose decision-making capacity. Article 29-C further empowers
the Office of Mental Health to establish regulations regarding the creation
and use of health care proxiesin mental health facilities.

[(F)] (h) The Omnibus Budget Reconciliation Act of 1990 (Public Law
101-508, sections 4206 and 4751) requires that institutional providers
participating in the Medicare or Medical Assistance programs inform
patients about their rights, under State law, to express their preferences
regarding health care decisions.

5. Paragraphs (3) and (6) of Subdivision (a) of Section 527.8 of Title 14
NY CRR are amended as follows:

(3) Clinical director means the individual in charge of clinical ser-
vices at the hospital or a secure treatment facility operated by the Office of
Mental Health as defined in section 10.03 of the Mental Hygiene Law,
wherethe patient isreceiving care and treatment, or a physician designated
by that individual to carry out the responsibilities of the clinical director
described in this section.

(6) Patients on involuntary status for the purposes of this section
includes patients retained on an involuntary basis pursuant to article 9 of
the Mental Hygiene Law, patients retained pursuant to the Criminal Proce-
dure Law, Family Court Act or Correction Law patients on voluntary
status for whom application to a court for involuntary retention has been
made, [and] minors, other than those admitted on their own application, for
whom consent of a parent or guardian cannot be obtained, and persons
confined or committed to a secure treatment facility operated by the Office
of Mental Health as defined in section 10.03 of the Mental Hygiene Law.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, I.D. No. OMH-20-08-00026-EP, Issue of May 14,
2008. The emergency rule will expire August 21, 2008.

Text of emergency ruleand any required statements and analyses may
be obtained from: Joyce Donohue, Office of Mental Health, 44 Holland
Ave,, 8th Fl., Albany, NY 12229, (518) 474-1331, e-mail: cochjdd@omh.
state.ny.us

Regulatory Impact Statement

1. Statutory authority: Section 7.07 of the Mental Hygiene Law gives
the Office of Mental Health responsibility for seeing that the personal and
civil rights of mentally ill persons receiving care and treatment are ade-
quately protected.

Section 7.09 authorizes the Commissioner to adopt regulations neces-
sary and proper to implement any matter under his jurisdiction.

Article 33 of the Mental Hygiene Law establishes statutory rights of
mentally disabled persons. Section 33.02 of such law requires the Com-

5



Rule Making Activities

NY S Register/July 9, 2008

missioner to publish regulations informing patients of their rights under
law.

Article 29-C of the Public Health Law establishes the right of compe-
tent adults to appoint an agent to make health care decisions in the event
they lose decision-making capacity. Article 29-C further empowers the
Office of Mental Health to establish regulations regarding the creation and
use of health care proxiesin mental health facilities.

The Omnibus Budget Reconciliation Act of 1990 (Public Law 101-
508, sections 4206 and 4751) requires that institutional providers partici-
pating in the Medicare or Medical Assistance programs inform patients
about their rights, under State law, to express their preferences regarding
health care decisions.

2. Legidlative objectives: Articles 7 and 31 of the Mental Hygiene Law
reflect the Commissioner’s authority to establish regulations regarding
mental health programs. In 2007, the Legislature enacted Article 10 of the
Mental Hygiene Law to provide for the civil management of sex offenders
who suffer from a “mental abnormality.” Such offenders who are predis-
posed to engage in repeated sex offenses may be involuntarily confined or
committed to secure treatment facilities. Such secure treatment facilities
were newly created by this legislation and could not have been contem-
plated when Section 527.8 of Part 527 of Title 14 NYCRR was promul-
gated. This emergency amendment clarifies that such persons are afforded
the same rights to object to care and treatment as those non-sex offenders
who areinvoluntarily committed to hospitals.

3. Needs and benefits: Section 527.8 of Part 527 of Title 14 was
originally promulgated in response to the 1986 Court of Appeals decision
in Rivers v. Katz, 67 NY2d 485. There, the Court held that, absent an
emergency, persons held involuntarily at psychiatric facilities could only
be treated with antipsychotic medication over their objection following a
judicia finding that, first, the person lacks the mental capacity to make a
reasoned decision with respect to proposed treatment, and second, the
proposed treatment is narrowly tailored to give substantive effect to the
patient’sliberty interest. The rights provided by the Court apply with equal
force to persons committed to secure treatment facilities under Article 10,
as they do to person committed to psychiatric hospitals under Article 9 of
the Mental Hygiene Law.

4. Costs:

(a) cost to State government: These regulatory amendments will not
result in any additional costs to State government.

(b) cost to loca government. These regulatory amendments will not
result in any additional coststo local government.

(c) cost to regulated parties: These regulatory amendments will not
result in any additional costs to regulated parties.

5. Loca government mandates: These regulatory amendments will not
involve or result in any additional imposition of duties or responsibilities
upon county, city, town, village, school or fire districts.

6. Paperwork: This rule should not substantially increase the
paperwork requirements of those affected.

7. Duplication: These regulatory amendments do not duplicate existing
State or federal requirements.

8. Alternatives: The only aternative considered was not addressing
whether persons determined to be detained or dangerous sex offenders
who are involuntarily confined or committed to secure treatment facilities
are afforded the same rights to object to care and treatment as those non-
sex offenders who are involuntarily committed to hospitals. This alterna-
tive was necessarily rejected.

9. Federa standards. The regulatory amendments do not exceed any
minimum standards of the federal government for the same or similar
subject areas.

10. Compliance schedule: The regulatory amendments could be imple-
mented immediately.

Regulatory Flexibility Analysis

Becauseit is evident from the nature of the proposed rule that there will be
no adverse economic impact on small businesses or local governments, a
regulatory flexibility analysisis not submitted with this notice.

Rural Area Flexibility Analysis

A Rural AreaFlexibility Analysisisnot submitted with this notice because
the proposed rule will not impose any adverse economic impact on rural
areas.

Job Impact Statement

It is clear from the nature of this regulatory amendment, which simply
clarifies the rights of persons who are confined or committed to secure
treatment facilities operated by the Office of Mental Health, that there will
be no adverse impact on jobs or employment opportunities in New Y ork
State.
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Assessment of Public Comment
The agency received no public comment.

Power Authority of the State of
New York

NOTICE OF ADOPTION

Ratesfor the Sale of Power and Energy

1.D. No. PAS-15-08-00007-A
Filing date: June 24, 2008
Effective date: July 1, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Update service tariffs NP-F1, ST-46, and EP-1, the service
tariffs applicable to the Power Authority’s replacement power and expan-
sion power customers.

Statutory authority: Public Authorities Law, section 1005(13), and L.
1987, ch. 32

Subject: Ratesfor the sale of power and energy.

Purpose: Update replacement power and expansion power service tariffs
to streamline them and include additional required information.
Substance of final rule: In accordance with the State Administrative
Procedure Act, the only party to submit comments on the NOPR was New
York State Electric and Gas Corporation (“NYSEG”). Authority staff
reviewed NY SEG’ s written comments and accepted some of their recom-
mendations, as summarized below, revising the tariffs accordingly.

Issue 1: Collection of New Y ork Independent System Operator (“NY -
1SO") Charges Related to Expansion Power Sales under ST-46. NY SEG
posits that the proposed provision in ST-46 on the collection of NYISO
chargesisflawed. Specifically, NY SEG objects that the Authority has not
designated in Section 111.G. whether the EP customer or NY SEG would be
responsible for the NYISO charges arising under ST-46. NY SEG further
states that a prior Federal Energy Regulatory Commission (“FERC”) rul-
ing does not permit the Authority to pass these charges to NY SEG, and
suggests that the Authority can cure the situation by completely deleting
subsection G or by clarifying that the EP customer shall compensate the
Authority for these NY1SO charges.

Staff Analysis. Authority staff agrees that the proposed provision
should be changed but does not agree that NY SEG cannot be assessed such
NYISO charges. In 2004, the Authority reformed ST-46 by rulemaking
under SAPA to passon NY SO coststhat the Authority incursin providing
electric service to EP customers.! That tariff reform specified that the
utility company would compensate the Authority for NYISO charges
incurred unless there were “other arrangements’ between the Authority
and the individual EP customers, and that, further, the Authority would
designate the NY | SO charges that would apply to particular EP customers
on an “account-by-account basis.” Those changes are reflected in the tariff
that is applicable today, which has allowed for the recovery of al appropri-
ate NY1SO charges.

Accordingly, Authority staff recommends that the existing tariff provi-
sion addressing the recovery of NYI1SO charges be largely retained, be-
cause such provision still reflects the sale-for-resale nature of EP sales
under ST-46. This moots NY SEG's complaint concerning the handling of
NY SO charges under ST-46 because the Authority no longer seeks this
particular tariff change. Staff, however, recommends the adoption of other
changes it has proposed to update the description of the various NY1SO
charges that the Authority incurs or could incur in providing electric
service to EP customers.

Though no controversy existsin light of the recommendation to retain
the existing tariff provision, staff points out that, on the merits, NYSEG's
reliance on a2003 FERC order is misplaced. That order merely established
that with respect to EP sales, the Authority was the transmission customer
under the NY SO tariff, and that it, rather than NY SEG, needed to com-
pensate the NY SO for its services performed in connection with the EP
program. FERC only interpreted the NY SO tariff as requiring the Author-
ity to pay the NYISO in the first instance. The Authority’s 2004 tariff
revisions did not upset this determination because the Authority has con-
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tinued to directly compensate the NYISO for providing such services.
Moreover, while FERC has the complete jurisdiction to interpret who is
responsible for paying the NY SO for services provided under the NY SO
tariff, FERC’ s reach does not extend to the cost- recovery decisions of the
Authority, a non-jurisdictional entity. In fact, the NY1SO charges that the
Authority incurs are legitimate costs of the EP program and the Authority
lawfully modified its tariff to pass on such costs in the 2004 SAPA
proceeding noted above. In the course of that proceeding, Authority staff
briefed NY SEG on the nature of those tariff modifications, and NY SEG
filed no comments.

The Authority also notes that the above analysis renders moot
NY SEG's contention that the imposition of NYISO charges on NY SEG
under ST-46 would conflict with the “ Contract for the Sale and Resale of
Expansion Power” between the Authority and NY SEG dated December
19, 1988 (* Resale Agreement”). Thereisno conflict. The Authority abides
by the 2003 FERC order and directly compensates the NY1SO. Thus, it is
appropriate for the Authority to be able to require reimbursement for such
NYISO charges from the utility companies that purchase EP from the
Authority for resale to EP customers.

Issue 2: Collection of NY1SO Charges under EP-1 and NP-F1. NY SEG
also comments that the proposed provision on the collection of NYI1SO
charges in these two tariffs needs to be reformed on the subject of which
party is responsible for the NY1SO charges.

Staff Analysis: The Authority agrees with NY SEG' s observation with
respect to EP-1. Because that tariff only concerns the Authority’s direct
sales of EP to EP customers, Section 1V.E.2 (Original Leaf No. 6) of EP-1
should be reformed to state that the EP customer shall compensate the
Authority for the NYISO charges. Of course, the Authority still directly
compensates the NYISO for these charges. As part of the cost of the EP
service that it provides, however, the Authority’s sales under EP-1 require
reimbursement by the EP customers for such NY SO charges.

With respect to NP-F1, NY SEG raises similar concerns but also notes
that it will not be a party to any sales for resale of RP. NY SEG is correct
that all RP salesin the NY SEG service territory will be direct sales by the
Authority to the RP customers. (The Authority continues to use NP-F1 to
make RP salesto NIMO for resaleto RP customers.) Thus, it is appropriate
for the Authority to reform proposed Section I11.G. of NP-F1 (Original
Leaf No. 6) toindicate that either the“ Contractor” (the term proposed to be
used for a utility company in NP-F1) or the RP customer, depending on the
contractual relationship with the Authority, shall compensate the Authority
for the NY1SO charges. Staff also notes that the pass-through of NY1SO
costsin NP-F1 was previously approved by the Trustees in the same 2004
SAPA proceeding that made related changes to ST-46. Staff recommends
largely retaining the form of the existing provision on NY1SO chargesin
NP-F1, but including improvements to make clear that either the utility
company or the RP customer, as the case may be, will be assigned NY1SO
charges that the Authority incursin providing RP service. The new provi-
sion will aso include the appropriate updates of the descriptions of the
various NY I SO charges that the Authority incurs or could incur.

Issue 3: Consistency with Supplemental Agreement: NY SEG requests
that the Authority insert clauses in EP-1 and NP-F1 to ensure that the
Authority’ sdirect sales to customers of EP and RP, respectively, adhereto
the provisions of the “ Supplemental Agreement for the Delivery of Power
Allocations Between [the Authority] and [NY SEG]” dated July 18, 2007
(“Supplemental Agreement”). NY SEG states that such changes are needed
to “avoid confusion and disputes’ and to provide “ clarity and guidance” to
EP and RP customers, respectively.

Staff Analysis: The tariff modifications that NY SEG suggests are un-
necessary. The Authority’s agreements for direct sales to EP and RP
customers in the NYSEG service territory already contain a provision
which states that the applicable agreement between the Authority and
NY SEG for the delivery of the alocation shall be incorporated into the
customer’s sales agreement, and that the customer is required to pay
NY SEG for transmission and delivery service in accordance with that
Authority/NY SEG agreement.2 Furthermore, each sales agreement states
that any conflict between a sales agreement and EP-1 shall be resolved in
favor of the sales agreement. The Supplemental Agreement’s incorpora-
tion into the sales agreement establishes that the Supplemental Agreement
shall have priority over EP-1 were a conflict to exist.

In addition, NY SEG has not explained why there would be customer
confusion with this arrangement. By all indications, the customers under-
stand, and the sales agreements make clear, that the delivery of EP and RP
in NYSEG's service territory with respect to the Authority’s sales made
under EP-1 and NP-F1 is governed by the Supplemental Agreement.

Finaly, the provisions that NY SEG has recommended are impractical
because they are too specific to NYSEG. EP-1 and NP-F1 are tariffs of
general applicability, and it would not makes sense to highlight a“ Deliv-
ery Agreement” that is specific to the Authority/NY SEG relationship. For
instance, thereisno similar delivery agreement applicableto all sales made
into NIMO's service territory under the tariffs EP-1 and NP-F1. As dis-
cussed above, the Authority’s sales agreements with customers served in
the NYSEG service territory make adequate reference to the required
delivery provisions, and it would not make sense to reference the specific
delivery service of NYSEG in EP-1 and NP-F1.

Issue 4: Other Requested Changes. NY SEG requests the addition or
deletion of certain defined terms, confirmation as to the correctness of
certain passages and other clarifications to the tariffs. Staff's analysis
below will both describe NY SEG's issues and explain the recommended
disposition of those issues.

NY SEG states that ST-46 should be reformed to include the defined
term “Allocation and Service Agreement,” or “ASA,” which is a three-
party agreement between NY SEG, the Authority and the EP customer, and
to delete the proposed tariff’s references to the Authority’s two-party
agreements. The Authority declines to include the requested defined term
becauseit isno longer universally used for all EP salesthat arise under ST-
46.3

However, because ST-46 is used only for salesfor resale, it is appropri-
ate to accept NY SEG' s request regarding Section I1.F. (Original Leaf No.
3) and to clarify that the Authority is referring to the three-party agree-
ments between the Authority, the utility company (i.e. “Company” under
the terms of ST-46) and the EP customer. This should ensure that the
definition of “Firm Power” is consistent with those three-party agree-
ments. NYSEG is also correct to point out (Comments at 7) that the
hierarchy of which instrument governsin the event of a conflict should be
clarified in Section IV.B.4 (“Rules and Regulations”) (Original Leaf No.
8), so that there is no conflict with the Resale Agreement. Authority staff
recommends removing language that discusses other agreements, which
should ensure that this “conflicts’ provision is consistent with the Resale
Agreement. Instead, the provision will simply indicate that the Authority’s
rules apply to this service tariff, and that any conflict between the Author-
ity’srules and ST-46 shall be resolved in favor of ST-46.

Regarding ST-46, NY SEG further requests that the Authority confirm
that the reference to “St. Lawrence - FDR” used to describe the monthly
baseratesis correct. NY SEG Commentsat 5. That provision, Section I11.A
(Original Leaf No. 5), states that the rates shall be the higher of either
Niagaraand St. Lawrence-FDR hydroelectricity rates for rural and domes-
tic customers, or the base rates stated in ST-46. The Authority confirms
that the reference to St. Lawrence/FDR is correct because that pricing
provision is not describing the source of EP, but a pricing methodology
that looks to the rates charged to rural and domestic customers, which is
based on a cost-of-service that combines both the Niagara and St. Law-
rence/FDR project costs.

With respect to EP-1, NYSEG asks the Authority to ensure that its
terms are consistent with the Supplemental Agreement, and in particular
raisesthe concern that EP-1 refersto a“load splitter percentage” in Section
IV.F.1 (Origina Leaf No. 7), which does not appear in the Supplemental
Agreement. There is no inconsistency with the Supplemental Agreement.
Load-splitting methodology issues are set forth in the Authority’s sales
agreement with the EP customers in the NY SEG service territory, which
must be in accordance with the delivery agreement between the Authority
and NY SEG. The sales agreements also say that no changes in the load-
splitting methodology can be effectuated without NY SEG’s consent. As
for the Supplemental Agreement, it permits changes in the billing ratio
methodology provided that the parties give their mutual consent, which is
how a load-splitter percentage would be implemented, if at al. The Au-
thority believes that all other terms of EP-1 are consistent with other
agreements.

With respect to NP-F1, NY SEG repeats its concern that all of itsterms
be consistent with the Supplemental Agreement, and asks the Authority to
eliminate the new term “Contractor” because it is not used in the other
tariffs and may cause customer confusion. The Authority is sympathetic to
NY SEG's concern that there not be too many unfamiliar terms. Although
the term “ Contractor” is new to NP-F1, it is a term that has been used to
designate the utility purchaser in resale contracts with NIMO since 1961.
Longstanding RP customers in the NIMO service territory are familiar
with this term. The original wording of NP-F1 did not specify which
entities could be purchasers. Because it is appropriate to include this
information in these tariff reforms, for purposes of continuity it makes
sense to carry forward the term “ Contractor” in NP-F1. On balance, there
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is little reason to believe this term will create customer confusion. The
definition of “ Contractor” is clear on itsface and the prospect of confusion
due to the use of adifferent term in the EP tariffs seems remote.

Finally, the Authority believes that NYSEG's criticism of the “con-
flicts’ provision (i.e. “Rules and Regulations’) in ST-46 merits similar
changesto both EP-1 and NP-F1. Namely, those tariffs should simply state
that the Authority’s rules apply to service provided thereunder, and that
any conflict between the Authority’s rules and the tariffs shall be resolved
in favor of the tariffs. There should be no reference to other agreements.
Because the types of agreements are too numerous to describe in the tariff,
and because the “conflicts’ provisions of those other agreements speak for
themselves, it is preferable not to attempt to describe the conflict resolution
hierarchies in these tariffs.

Conclusion: Staff recommends the adoption of the proposed tariffs,
with changes conforming to the analysis discussed above. Staff further
recommends that these proposed service tariffs become effective at the
start of the first billing period subsequent to Trustee approval, which is
July 1, 2008.

The newly revised service tariffs for the Authority’ s Expansion Power
and Replacement Power customers will go into effect on July 1, 2008.

1 Notice of Adoption, I.D. No. PAS-52-03-00027-A, New York Sate
Register (April 14, 2004) at 29-30.

The Authority made a general reference to an Authority/NY SEG
delivery agreement in its sales agreements that it offered customers
in early 2007, because the Supplemental Agreement had not yet been
finalized. Authority staff is willing to make this reference more
specific in subsequent sales agreements, and explicitly identify the
Supplemental Agreement.

For example, due to NIMO'’s view of itself as a “wires-only” com-
pany, recent three-party EP contracts involving NIMO are now
known as “Allocation and Sales Agreements’ (emphasis added)
which reflects the fact that NIMO's transmission services are sepa-
rate from its resale of Authority electricity, and thus such resale
contracts no longer include any transmission provisions.

Final rule as compared with last published rule: Substantial revisions
were made in Replacement Power NP-F1, sections II.F, 111.G and I1V.B.7,
Expansion Power ST 46, sections |I.F, I1.H, 111.G and 1V.B.4; and Expan-
sion Power EP-1, sections|1.E, IV.E.2 and IV.J.4.

Text of rule and any required statements and analyses may be
obtained from: Anne B. Cahill, Corporate Secretary, Power Authority of
the State of New York, 123 Main St., 15-M, White Plains, NY 10601,
(914) 390-8036, e-mail: secretarys.office@nypa.gov

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

N
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Public Service Commission

NOTICE OF ADOPTION

Energy Efficiency Portfolio Standard
I.D. No. PSC-24-07-00014-A

Filing date: June 23, 2008

Effective date: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order establishing an energy efficiency portfolio standard and approv-
ing programs.

Statutory authority: Public Service Law, sections 5(2) and 66(2)
Subject: Energy efficiency portfolio standard.

Purpose: To establish an energy efficiency portfolio standard.
Substance of final rule: The Commission, on June 18, 2008, adopted an
order establishing an Energy Efficiency Portfolio Standard and approving
programs, subject to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-M-05485A2)

NOTICE OF ADOPTION

Restoration of Service by Consolidated Edison Company of New
York, Inc.

1.D. No. PSC-28-07-00008-A
Filing date: June 19, 2008
Effective date: June 19, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order finding Consolidated Edison Company of New York, Inc.’s
efforts to restore service after the September 2006 storm outage were not
unreasonable.

Statutory authority: Public Service Law, sections 2, 5, 65 and 66
Subject: Consolidated Edison Company of New York, Inc.’s efforts to
restore service.

Purpose: To find Consolidated Edison Company of New York, Inc.’s
efforts to restore service were not unreasonable.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order finding Consolidated Edison Company of New York, Inc.’s reim-
bursement tariff for the spoilage of food and medicine have not been met,
and requiring the company to address its storm restoration in the Self-
Assessment Reports, required by 16 NY CRR Part 105(4)(c), subject to the
terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-E-0742SA1)

NOTICE OF ADOPTION

Lightened Regulation by Marble River, LLC

1.D. No. PSC-49-07-00007-A
Filing date: June 19, 2008
Effective date: June 19, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Marble River, LLC's request for lightened regulation.
Statutory authority: Public Service Law, sections 4(1), 66(1) and 110
Subject: Lightened regulation as an electric corporation.

Purpose: To approve the petition in connection with the development of
the Marble River Project, awind-powered generating facility.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving Marble River, LLC's petition for an order granting light-
ened regulation in connection with its wind energy project in the Towns of
Clinton and Ellenburg, Clinton County, subject to the terms and conditions
set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
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employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-E-1343SA1)

NOTICE OF ADOPTION

Temporary Rates and Charges by Four Seasons Water Corp.

I.D. No. PSC-07-08-00014-A
Filing date: June 19, 2008
Effective date: June 19, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order directing Four Seasons Water Corp. to reduce its tariff rates to
result in adecrease in annual revenues of $20,152 or 20.7 percent in P.S.C.
No. 1—Water, effective July 1, 2008.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10), 89(j), 113 and 114

Subject: To set the appropriate level of permanent rates.

Purpose: To direct Four Seasons Water Corp. to reduce its tariff rates to
result in a decrease in annual revenues.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order directing Four Seasons Water Corp. to reduce its tariff rates to result
in adecrease in annua revenues of $20,152 or 20.7%, in PSC 1— Water,
effective July 1, 2008, subject to the terms and conditions set forth in the
order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(98-W-0857SA2)

NOTICE OF ADOPTION

Rural Telephone Bank Proceeds

I.D. No. PSC-14-08-00003-A
Filing date: June 24, 2008
Effectivedate: June 24, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving companies with a sufficient competitive presence to
use rural telephone bank funds without restriction and that companies
without competitive presence use the funds for traditional purposes only.
Statutory authority: Public Service Law, sections 91, 92 and 97
Subject: Granting incumbent local exchange companies rural telephone
bank proceeds.

Purpose: To approve the disposition of rural telephone bank proceeds as
related to competitive presence.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving companies with a sufficient competitive presence to use
Rural Telephone Bank Funds without restriction, and that companies with-
out sufficient competitive presence use Rural Telephone Bank funds for
traditional purposes only, subject the terms and conditions set forth in the
order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. isrequired from firms or persons to

be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-C-0314SA2)

NOTICE OF ADOPTION

Disposition of Tax Refund by Verizon New York Inc.

|.D. No. PSC-14-08-00004-A
Filing date: June 18, 2008
Effective date: June 18, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Verizon New Y ork Inc.’s petition to retain $3.6 million
of aproperty tax refund received from the City of New Y ork.

Statutory authority: Public Service Law, section 113(2)

Subject: Disposition of tax refund.

Purpose: To approve how the tax refund should be retained by Verizon
New York Inc.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving Verizon New York Inc.’s petition to retain $3.6 million,
the intrastate portion of a $5.7 million property tax refund received from
the City of New York, for the first half of the 2007-2008 tax year aong
with credits for the same amount for the second half of 2007-2008 tax year
assessment.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(08-C-0193SA1)

NOTICE OF ADOPTION

Definition of “Major Outage” by Consolidated Edison Company
of New York, Inc.

I.D. No. PSC-14-08-00006-A
Filing date: June 19, 2008
Effectivedate: June 19, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving the revision of the definition of a major outage under
Consolidated Edison Company of New York, Inc.’s reliability perform-
ance mechanism (RPM).

Statutory authority: Public Service Law, sections 65(1) and 66(1)
Subject: Definition of “major outage.”

Purpose: To adopt revision of the definition of major outage under Con-
solidated Edison Company of New York’s RPM.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving a new definition of Major Outage on a network under
Consolidated Edison Company of New York, Inc.’s Reliability Perform-
ance Mechanism, subject to the terms and conditions set forth in the order.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment
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An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-E-05235A2)

NOTICE OF ADOPTION

Property Tax Refund of Approximately $13.0 Million by Consoli-
dated Edison Company of New York, Inc.

I.D. No. PSC-16-08-00009-A
Filing date: June 23, 2008
Effective date: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving the petition of Consolidated Edison Company of New
York, Inc. for deferral of property tax refund obtained from the City of
New York, NY.

Statutory authority: Public Service Law, sections 5, 65(1) and 66(1)
Subject: Petition for the allocation of a property tax refund.

Purpose: To defer aportion of aproperty tax refund to benefit ratepayers.
Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving the petition of Consolidated Edison Company of New
York, Inc. to defer $318,645, a portion of the property tax refund obtained
from the City of New Y ork for the Arthur Kill electric generating facility,
to benefit ratepayers, subject to the terms and conditions set forth in the
order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-E-0927SA1)

NOTICE OF ADOPTION

Pole Attachment Rates by Central Hudson Gas & Electric
Corporation

1.D. No. PSC-16-08-00010-A
Filing date: June 19, 2008
Effective date: June 19, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Central Hudson Gas & Electric Corporation’s request
to make various changes contained in its schedule for electric service,
P.S.C. No. 15— Electricity, effective July 1, 2008.

Statutory authority: Public Service Law, section 66(12)

Subject: Pole attachment rates.

Purpose: To approve the updated pole attachment rate for cable system
operators and telecommunications carriers.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving Central Hudson Gas & Electric Corporation’s tariff
amendments to reflect a new annual pole attachment rate applicable to
cable system operators and tel ecommuni cation carriers that would increase
its current annual pole attachment charge from $12.47 to $14.36.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

10

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(08-E-0330SA1)

NOTICE OF ADOPTION

Low Income AffordAbility Program by Niagara Mohawk Power
Corporation d/b/a National Grid

|.D. No. PSC-16-08-00011-A
Filing date: June 23, 2008
Effectivedate: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving the petition of Niagara Mohawk Power Corporation d/
b/a National Grid for modification to the Low Income AffordAbility
Program.

Statutory authority: Public Service Law, sections 4(1) and 66(1)
Subject: Modifications to the Low Income AffordAbility Program.
Purpose: To approve the modification to the Low Income AffordAbility
Program.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving the petition of Niagara Mohawk Power Corporation d/b/a
National Grid for three modifications to the Low Income AffordAbility
Program; for changes to a monthly, instead of annual arrears forgiveness
credit, eliminate the portion of the deferral to participants’ arrears balances
attributable to energy efficiency measures, and limit participation in the
program to 24 months.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(01-M-0075SA41)

NOTICE OF ADOPTION

Property Tax Refund of Approximately $1.46 Million by Consoli-
dated Edison Company of New York, Inc.

1.D. No. PSC-16-08-00012-A
Filing date: June 23, 2008
Effective date: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving the petition of Consolidated Edison Company of New
York, Inc. for deferral of property tax refund obtained from the Town of
Stony Point.

Statutory authority: Public Service Law, sections 5, 65(1) and 66(1)
Subject: Petition for the allocation of a property tax refund.

Purpose: To defer aportion of aproperty tax refund to benefit ratepayers.
Substance of final rule: The Public Service Commission adopted an
order approving the petition of Consolidated Edison Company of New
York, Inc., to defer $1.42 million, a portion of a property tax refund
obtained from the Town of Stony Point for a 345 KV transmission facility
that extends from the Ramapo Substation to the Buchannan Substation in
Westchester County to benefit ratepayers, subject to the terms and condi-
tions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.
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Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(08-M-0281SA1)

NOTICE OF ADOPTION

Electric Meter Access by Rochester Gasand Electric Corporation

|.D. No. PSC-17-08-00025-A
Filing date: June 18, 2008
Effective date: June 18, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Rochester Gas and Electric Corporation’s request to
make various changes contained in its schedules, P.S.C. No. 19— Electric-
ity, effective July 1, 2008.

Statutory authority: Public Service Law, section 66(12)

Subject: Meter access.

Purpose: To approve revisionsto its meter access notification process.
Substance of final rule: The Commission, on June 18, 2008, adopted an
order modifying Rochester Gas and Electric’s tariff filing PSC No. 19—
Electricity, effective July 1, 2008, to conform to 16 NY CRR, Section 11
Home Energy Fair Practices Act and Energy Consumer Protection Act
provisions regarding notification of meter access, in compliance with the
Commission’sorder issued March 24, 2008 in Cases 07-E-1373 and 07-G-
1379.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(08-E-0350SA1)

NOTICE OF ADOPTION

Promotional Restrictions on the Save Bundle Order to Protect the
Uniformity Rule Established in the Competition 111 Order Case

|.D. No. PSC-17-08-00026-A
Filing date: June 23, 2008
Effectivedate: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Verizon New York Inc.’s petition for relief from
promotional restrictions.

Statutory authority: Public Service Law, section 92(3) and (5)

Subject: Relief from promotional restrictions.

Purpose: To approve Verizon New York Inc.’s petition for relief from
promotional restrictions.

Substance of final rule: The Commission, on June 18, 2008, adopted an
order approving Verizon New York Inc.’s petition for relief from promo-
tional restrictions, based upon the increase in competitive aternatives
available to residential customers, subject to the terms and conditions set
forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(08-C-0353SA1)

NOTICE OF ADOPTION

Gas Meter Access by Rochester Gas and Electric Corporation

|1.D. No. PSC-17-08-00027-A
Filing date: June 18, 2008
Effective date: June 18, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On June 18, 2008, the Public Service Commission adopted
an order approving Rochester Gas and Electric Corporation’s request to
make various changes contained in its schedules, P.S.C. No. 16— Gas,
effective July 1, 2008.

Statutory authority: Public Service Law, section 66(12)

Subject: Meter access.

Purpose: To approve revisionsto its meter access notification process.
Substance of final rule: The Commission, on June 18, 2008, adopted an
order modifying Rochester Gas and Electric’s tariff filing PSC No. 16—
Gas, effective July 1, 2008, to conform to 16 NYCRR, Section 11 Home
Energy Fair Practices Act and Energy Consumer Protection Act provisions
regarding notification of meter access, in compliance with the Commis-
sion’s order issued March 24, 2008 in Cases 07-E-1373 and 07-G-1379.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein regquests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(08-G-0351SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Con Edison’s Procedure for Providing Customers Access to their
Account I nformation

I.D. No. PSC-28-08-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering whether, and to what
extent, it should accept the implementation plan and timetable submitted
by Consolidated Edison Company of New York, Inc., (Con Edison) for
providing customers access to their account information.

Statutory authority: Public Service Law, sections 5(1)(b), 65(1) and
66(1)

Subject: Con Edison’s procedure for providing customers access to their
account information.

Purpose: To consider Con Edison’s implementation plan and timetable
for providing customers access to their account information.

Substance of proposed rule: The Commission is considering whether
and to what extent it should accept the implementation plan and timetable
submitted by Consolidated Edison Company of New York, Inc. (Con
Edison or Company) for providing customers access to their account
information, equivalent to that provided ESCOS. In making its determina-
tion, the Commission may take into consideration the report regarding
access to the Retail Access Information System for non-ESCOs submitted
by Con Edison on May 9, 2008 in accordance with the Commission’s
March 25, 2008 Order in Case 07-E-0523, any amendments to the report,
any comments made by other parties, the record in this proceeding and
such other information as the Commission may deem appropriate. The
Commission may accept, reject, or modify, inwholeor in part, any propos-
als made by the Company in itsimplementation plan and timetable, or any
proposals or recommendations that may be developed there from, and it
may consider related matters.
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Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-E-05235A4)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Intercarrier Agreement to Interconnect Telephone Networks for
the Provisioning of L ocal Exchange Service

I.D. No. PSC-28-08-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, a modification filed by Verizon
New York Inc. and Crossroads Wireless Holding, LLC to revise the
interconnection agreement effective on April 25, 2008.

Statutory authority: Public Service Law, section 94(2)

Subject: Intercarrier agreement to interconnect telephone networks for
the provisioning of local exchange service.

Purpose: To amend the Verizon New Y ork Inc. and Crossroads Wireless
Holding, LLC interconnection agreement.

Substance of proposed rule: The Pubic Service Commission approved
an | nterconnection Agreement between Verizon New Y ork Inc. and Cross-
roads Wireless Holding, LLC in April 2008. The companies subsequently
have jointly filed amendments to clarify the provisions regarding recipro-
cal compensation rates. The Commission is considering these changes.
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-C-0064SA2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Interconnection of the Networ ks between Windstream and Finger
Lakesfor Local Exchange Service and Exchange Access

I.D. No. PSC-28-08-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering whether to approve or
reject, in whole or in part, a proposal filed by Windstream New Y ork, Inc.
(Windstream) and Finger Lakes Technologies Group, Inc. (Finger Lakes)
for approval of an interconnection agreement.

Statutory authority: Public Service Law, section 94(2)
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Subject: Interconnection of the networks between Windstream and Fin-
ger Lakes for local exchange service and exchange access.

Purpose: To review the terms and conditions of the negotiated agreement
between Windstream and Finger Lakes.

Substance of proposed rule: Windstream New York, Inc. and Finger
Lakes Technologies Group, Inc. have reached a negotiated agreement
whereby Windstream New York, Inc. and Finger Lakes Technologies
Group, Inc. will interconnect their networks at mutually agreed upon
points of interconnection to provide Telephone Exchange Services and
Exchange Access to their respective customers. The Agreement estab-
lishes obligations, terms and conditions under which the parties will inter-
connect their networks lasting for the term of an underlying agreement.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-C-0630SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Interconnection of the Networks between Verizon and PNG for
L ocal Exchange Service and Exchange Access

I.D. No. PSC-28-08-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering whether to approve or
reject, in whole or in part, a proposal filed by Verizon New York Inc.
(Verizon) and PNG Telecommunications, Inc. (PNG) for approva of an
interconnection agreement.

Statutory authority: Public Service Law, section 94(2)

Subject: Interconnection of the networks between Verizon and PNG for
local exchange service and exchange access.

Purpose: To review the terms and conditions of the negotiated agreement
between Verizon and PNG.

Substance of proposed rule: Verizon New Y ork Inc. and PNG Telecom-
munications, Inc. have reached a negotiated agreement whereby Verizon
New Y ork Inc. and PNG Telecommunications, Inc. will interconnect their
networks at mutually agreed upon points of interconnection to provide
Telephone Exchange Services and Exchange Access to their respective
customers. The Agreement establishes obligations, terms and conditions
under which the parties will interconnect their networks lasting until April
13, 2010, or as extended.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/fo6dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-C-0634SA1)
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Office of Real Property
Services

NOTICE OF ADOPTION

Minimum Qualifications Standard for the Appointment of Direc-
torsof County Real Property Tax Services

|.D. No. RPS-13-08-00008-A
Filing No. 622

Filing date: June 24, 2008
Effectivedate: July 9, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of section 188-4.2 and amendment of section 188-
4.3 of Title9 NYCRR.

Statutory authority: Real Property Tax Law, sections 202(1)(1) and
1530(3)

Subject: Minimum qualifications standard for the appointment of Direc-
tors of County Real Property Tax Services.

Purpose: To enhance the required minimum qualification standards.
Text or summary was published in the notice of proposed rule making,
I.D. No. RPS-13-08-00008-P, Issue of March 26, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Philip J. Hawver, Office of Rea Property Services, 16
Sheridan Ave., Albany, NY 12210-2714, (518) 474-8821, e-mail: in-
ternet.legal @orps.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Office of Temporary and
Disability Assistance

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Home Ener gy Assistance Program
I.D. No. TDA-28-08-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 393.4(c)(3), (5); renumbering of
section 393.4(c)(4) to 393.4(c)(5) and addition of new section 393.4(c)(4)
to Title 18 NYCRR.

Statutory authority: United States Code, title 42, ch. 94, section 8624;
Social Services Law, section 97

Subject: Home Energy Assistance Program.

Purpose: Establish anew Home Energy Assistance Program benefit level
for low-income householdsin certain living arrangements.

Text of proposed rule: Paragraph (3) of subdivision (c) of section 393.4
is amended to read as follows:

(3) For purposes of the annual HEAP State Plan, notwithstanding
paragraphs (1) and (2) of this subdivision, categorical and income tested
households in the following living arrangements are ineligible to receive
benefits under HEAP:

[(i) tenants of government subsidized housing with heat included
in their rent;]

[(ii)] (i) individual (s) paying room only or room and board and not
residing in acommercial enterprise;

[(iii)] (i) individual (s) temporarily housed in a hotel/motel;

[(iv)] (iii) residents of licensed or unlicensed congregate care
facilities, including title X1X facilities, and dormitories;

[(V)] (iv) children residing in agency boarding homes, group
homes, or institutions who arein receipt of payments pursuant to title IV-E
of the Social Security Act or article 6 of the Socia Services Law;

[(vi)] (v) persons living temporarily in cars, vans, or recreational
vehicles;

[(vii)] (vi) individuals who live on military bases in government-
provided housing with no utility or heating billsin their names;

[(viii)] (vii) individuals who have no responsibility for any heat-
ing costs and do not make undesignated payments for heat in the form of
rent; and

[ix] (viii) individuals who are migrant or seasona farm workers
provided room and board and with no heating expenses.

A new paragraph (4) is added to subdivision (c) of section 393.4 as
follows:

(4) (i) Notwithstanding the provisions of subparagraph (iii) of
paragraph (3) of this subdivision, categorical and income tested house-
holds in the following living arrangements that make undesignated pay-
ments for heat in the form of rent are eligible for a maximum annual HEAP
regular benefit of $1.00:

(a) government subsidized housing with heat included in the
rent;

(b) publicly operated or Sate-certified private nonprofit resi-
dential drug or alcoholic treatment facilities;

(c) private nonprofit residential drug or alcoholic treatment
facilities that are authorized as a food stamp retailer by the United Sates
Department of Agriculture or are in receipt of a letter from the certifying
Sate agency stating that the facility operates to further the goals of Title
XIX;

(d) publicly operated or State-certified private nonprofit en-
riched housing;

(e) publicly operated or Sate-certified private nonprofit resi-
dential group living facilities serving no more than 16 residents,

(f) publicly operated or Sate-certified private nonprofit super-
vised or supportive living arrangements; and

(g) State-Operated Community Residences.

(ii) Otherwise eligible households in the living arrangements de-
fined in subparagraph (i) of this paragraph are only eligible for a maxi-
mum annual HEAP regular benefit of $1.00 and are not eligible for
emergency HEAP or any other benefit under HEAP, except that eligible
households in government subsidized housing with heat included in the
rent that pay a supplier directly for heat-related utility service may be
eligible for a HEAP emergency benefit if such benefit is necessary to
resolve the heat-related energy crisis of the household.

Paragraph (4) of subdivision (c) of section 393.4 is renumbered para-
graph (5) and amended to read as follows:

[(#)] (5) Notwithstanding paragraphs (1), (2), [and] (3) and (4) of
thissubdivision, anindividual isnot eligiblefor HEAP unlesshe or sheisa
United States citizen, a national or a qualified alien as defined by the
Federal government. The Federal government considers the following to
be qualified aiens:

Text of proposed rule and any required statements and analyses may
be obtained from: Jeanine Stander Behuniak, Office of Temporary and
Disability Assistance, 40 N. Pearl St., 16C, Albany, NY 12243-0001, (518)
474-9779, e-mail: Jeanine.Behuniak@otda. state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority:

The Low-Income Home Energy Assistance Program (LIHEAP) set
forth in Chapter 94 of Title 42 of the United States Code (USC) authorizes
the federal Secretary of Health and Human Services (Secretary) to provide
grants to States to assist low-income households with their home energy
needs. Pursuant to 42 USC’ 8624 (c), the chief executive officer of each
State is required to provide the Secretary an annua State Plan which
describes, in part, the eligibility requirements and the benefit levels to be
used by the State in its Home Energy Assistance Program (HEAP).

Section 97 (1) of the Social Services Law (SSL) authorizes the Office
of Temporary and Disability Assistance (OTDA) to develop and submit to
the Governor New York's annual LIHEAP State Plan. Pursuant to this
section, OTDA is authorized to take whatever action may be necessary
with respect to the HEAP State Plan, including making such arrangements
and taking such action, not inconsistent with law, as may be required to
submit, implement, administer and operate such plan and to secure for the
State the benefits available under LIHEAP. Pursuant to this authority,
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OTDA isauthorized to promulgate State regulations to implement, admin-
ister and operate the HEAP State Plan.

The draft HEAP State Plan for the 2008-2009 HEAP season would
establish anew HEAP benefit level of $1.00 for low-income householdsin
specified living arrangements. Pursuant to 42 USC’ 8624 (b) (12) , OTDA
will continue to provide timely and meaningful public participation in the
development of this HEAP State Plan.

Section 97 (2) of the SSL requires each socia services district (district)
to participate in federal LIHEAP and to assist eligible households found in
their districts to obtain LIHEAP. The districts may only find households
eligible for LIHEAP if those persons qualify in accordance with federal
and State requirements and the standards promulgated by OTDA.

2. Legidlative objectives:

It was the intent of the Legislature in enacting the above statutes that
OTDA establish rules, regulations and policies so that eligible households
may obtain low-income home energy assistance in accordance with federal
and State requirements and standards.

3. Needs and benefits:

The proposed amendments would enhance participation and benefits
for certain Food Stamp (FS) applicants and recipients. These amendments
establish a new Home Energy Assistance Program (HEAP) benefit level
for low-income households in specified living arrangements. The newly
HEA P-€ligible householdswould be eligible for amaximum annual HEAP
regular benefit of $1.00. By Federal regulation, receipt of a HEAP benefit,
regardless of the amount of the HEAP benefit, enables FS applicants or
recipients to maximize the FS Standard Utility Allowance (SUA). House-
holds receiving the $1.00 HEAP benefit who are also applicants or recipi-
ents of FSwould receive the highest FS SUA. Using the highest allowable
SUA in the FS benefit calculation may make an applicant eligible for FS
who would not otherwise be eligible and may significantly increase FS
benefits for many households. The annual $1.00 HEAP benefit would
qualify the household for the maximum FS SUA for twelve months.

These amendments would increase the FS SUA for approximately
114,182 current FS households in New York State (89,426 in New Y ork
City and 24,756 in the rest of the State [ROS]), and the number of
households that will benefit from these changesis expected to increase asa
result of the implementation of the Working Families Food Stamp Initia-
tive. These amendments would increase the food buying power of low
income households at atime of high food prices and provide an economic
stimulus at a time of an economic slowdown. These amendments would
aso mitigate an unintended effect of the recent increase in the shelter
standard for those in the New York City Housing Authority or in similar
public housing outside of New York City which may have reduced FS
benefits for some households. These amendments are also expected to
improve New Y ork State’s Food Stamp error rate by reducing SUA calcu-
lation errors.

4. Costs:

This initiative will bring approximately $150 million in new federal
Food Stamp dollars into New Y ork each year. The proposed amendments
would require $114,182 of OTDA’s annual alocation of federal LIHEAP
block grant fundsto be spent to fund the cost of providing the annual $1.00
HEAP benefit to the projected 114,182 New Y ork householdsin receipt of
Food Stamps that would receive a higher FS SUA as a result of receiving
the annual $1.00 HEAP benefit. In addition, OTDA would incur an esti-
mated cost of $53,360 annually to issue the $1.00 HEAP benefits through
the Electronic Benefit Transfer (EBT) system to approximately 72,109 FS
households that are not also receiving Public Assistance. These costs
would increase to the extent that additional households become eligible for
Food Stamps as a result of the Working Families Food Stamp Initiative.
Also the cost to the LIHEAP block grant would increase to the extent that
householdsin the newly eligibleliving arrangements who are not currently
in receipt of Food Stamps apply for and receive the $1.00 HEAP benefit.

The workload of districts would increase to the extent that households
that cannot be automatically enrolled in HEAP apply for the $1.00 HEAP
benefit. In these situations, districts would be required to process such
applications and issue $1.00 checks to eligible households that do not
receive their benefits through the EBT system. In addition, since New
York City has a separate HEAP €ligibility determination and payment
system for HEAP applicants and recipients who are not aso in receipt of
public assistance and/or food stamp benefits, New Y ork City would incur
some costs in implementing the necessary systems changes to automati-
cally enroll these eligible households and to process applications for the
new HEAP benefit level.

5. Local government mandates:
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OTDA would minimize the burden on districts by modifying the
State’s Welfare Management System (WMS) to automate the payment of
the $1.00 HEAP benefit to as many eligible households as possible and to
recal culate Food Stamp benefits for households now in receipt of HEAP to
reflect the higher FS SUA. OTDA would also revise relevant client notices
and local district forms.

The proposed amendments would require districts to process applica
tions for households that cannot be automatically enrolled for the $1.00
HEAP benefit, and to issue $1.00 checks to eligible househol ds that do not
receive their benefits through the EBT system. In addition, since New
York City has a separate HEAP €ligibility determination and payment
system for HEAP applicants and recipients who are not aso in receipt of
public assistance and/or food stamp benefits, New York City would be
required to implement the necessary systems changes to automatically
enroll these eligible households, process applications for the new HEAP
benefit level and provide adequate notice to such clients. However, it is
noted that eligible recipientsin New Y ork City who arein receipt of public
assistance and/or food stamp benefits would receive the automated $1.00
HEAP payment through the EBT system.

6. Paperwork:

The proposed amendments would only minimally increase paperwork
requirements, asit is expected that most of the $1.00 HEAP benefits would
be made in an automated fashion. The proposed amendments would re-
quire changes to the HEAP application form, which would be made by
OTDA. In addition, OTDA would print and distribute the revised HEAP
application formsto al districts (including New Y ork City). HEAP appli-
cants will also be able to download the revised HEAP application from
OTDA'’s website (www.otda.state.ny.us) and may also electronicaly file
for regular HEAP benefitsin certain counties.

7. Duplication:

These proposed amendments do not duplicate, overlap or conflict with
any existing State or federal regulations.

8. Alternatives:

The aternative is to not implement the new HEAP benefit level.
However, this would prevent certain FS applicant households who would
beeligible for FS benefitsif they received the full FS SUA from becoming
eligible, and it would prevent certain FS recipient households from receiv-
ing an increased FS benefit. Thiswould also prevent New Y ork State from
mitigating an unintended effect of the recent increase in the shelter stan-
dard for thosein the New Y ork City Housing Authority or in similar public
housing outside of New Y ork City which may have reduced FS benefitsfor
some households.

9. Federa standards:

These proposed amendments do not conflict with federal standards for
HEAP and are similar to Food Stamp maximization efforts through HEAP
that are currently in place in four other states. Massachusetts, Maine,
Vermont and Washington State all provide nominal HEAP benefits to
enable households to potentially receive additional FS benefits.

10. Compliance schedule:

All districts would be required to be in compliance by the opening of
the 2008-09 HEAP season. OTDA would minimize the burden on the ROS
districts by modifying the State's WMS to automate the payment of the
$1.00 HEAP benefit to as many eligible households as possible and to
recal culate Food Stamp benefits for households now in receipt of HEAP to
reflect the higher FS SUA. OTDA would also revise relevant client notices
and local district forms.

Regulatory Flexibility Analysis

1. Effect of rule:

The proposed amendments would not have an adverse effect on local
governments or small businesses.

2. Compliance requirements:

The proposed amendments would not impose additional compliance
requirements on small businesses. The proposed amendments would re-
quire local districts to process applications for households that cannot be
automatically enrolled for the $1.00 HEAP benefit. Districts would be
required to issue $1.00 checks to eligible households that do not receive
their benefits through the EBT system. In addition, since New York City
has a separate HEAP eligibility determination and payment system for
HEAP applicants and recipients who are not also in receipt of public
assistance and/or food stamp benefits, New Y ork City would be required to
implement the necessary systems changes to automatically enroll these
eligible households, process applications for the new HEAP benefit level
and provide notices to such clients. However, it is noted that eligible
recipientsin New Y ork City who are in receipt of public assistance and/or
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food stamp benefits would receive the automated $1.00 HEAP payment
through the EBT system.

3. Professional services:

The proposed amendments would not require small businesses or |local
districtsto hire additional professional services.

4. Compliance costs:

Local district workload would increase to the extent that households
that cannot be automatically enrolled apply for the $1.00 HEAP benefit.
Local districts would be required to process such applications and issue
$1.00 checks to eligible households that do not receive their benefits
through the EBT system. In addition, since New Y ork City has a separate
HEAP €ligibility determination and payment system for HEAP applicants
and recipients who are not also in receipt of public assistance and/or food
stamp benefits, New York City would incur costs in implementing the
necessary systems changes to automatically enroll these eligible house-
holds and to process applications for the new HEAP benefit level.

5. Economic and technological feasibility:

All small businesses and districts have the economic and technological
ability to comply with these proposed regulations. OTDA would minimize
the burden on local socia services districts by modifying the State's
Welfare Management System (WMS) to automate the payment of the
$1.00 HEAP benefit to as many eligible households as possible and to
recal culate Food Stamp benefits for households now in receipt of HEAPto
reflect the higher FS SUA. OTDA would also revise relevant client notices
and local district forms.

6. Minimizing adverse impact:

There will be no economic impact on small businesses and no signifi-
cant economic impact on local districts. The cost of the additional HEAP
benefits would be funded entirely through federal LIHEAP funds, and
OTDA would fund the cost of issuing the $1.00 HEAP benefits through
EBT.

7. Small business and local government participation:

All HEAP benefit changes, including the changes to be promulgated
through these regulatory amendments, are vetted through the annual
HEAP State Plan process. Local districts and small businesses are pro-
vided with numerous opportunities to submit oral and/or written testimony
during the annual needs assessment process and on the annual draft HEAP
State Plan, which is posted on OTDA’s website (www.otda.state.ny.us/
main/heap).

The concept for these changes to the HEAP State Plan and the State
regulations originated at the Empire State Payment Rate |mprovement
Team (ESPRIT) conference of 2006. The concept was discussed again at
the ESPRIT conference of 2007. Representatives from the districts, vari-
ous State agencies and the United States Department of Agriculture partic-
ipated in both conferences. The concept for the $1.00 HEAP benefit and
the resulting increase in FS benefits and improvements to FS program
payment accuracy were supported at each conference.

In addition, the New Y ork City Human Resources Administration fully
supports this proposal which ultimately would increase federally funded
FS benefits. The proposal would benefit approximately 89,426 FS house-
holds in New York City, and it would help offset the loss of FS benefits
experienced by personsresiding in housing operated by the New Y ork City
Housing Authority.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The proposed amendments would not negatively affect the 44 rura
social servicesdistrictsin the State.

2. Reporting, recordkeeping and other compliance reguirements; and
professional services:

The proposed amendmentswould not increase reporting or recordkeep-
ing requirements on rural districts.

3. Costs:

Therural district workload would increase to the extent that househol ds
that cannot be automatically enrolled apply for the $1.00 HEAP benefit.
Rural districts would be required to process such applications and issue
$1.00 checks to eligible households that do not receive their benefits
through the EBT system.

4. Minimizing adverse impact:

The proposed amendments would not have an adverse impact on the
rural districts.

5. Rural area participation:

All HEAP benefit changes, including the changes to be promulgated
through these regulatory amendments, are vetted through the annual
HEAP State Plan process. All districts, including rural districts, are pro-
vided with numerous opportunities to submit oral and/or written testimony

during the annual needs assessment process and on the annual draft HEAP
State Plan, which is posted on OTDA’s website (www.otda.state.ny.us/
main/heap).

The concept for these changes to the HEAP State Plan and the State
regulations originated at the Empire State Payment Rate |mprovement
Team (ESPRIT) conference of 2006. The concept was discussed again at
the ESPRIT conference of 2007. Representatives from the districts, vari-
ous State agencies and the United States Department of Agriculture partic-
ipated in both conferences. The concept for the $1.00 HEAP benefit and
the resulting increase in FS benefits and improvements to FS program
payment accuracy were supported at each conference.

Job Impact Statement

A Job Impact Statement is not required for the proposed amendments. It is
apparent from the nature and the purpose of the proposed amendments that
they will not have a substantial adverse impact on jobs and employment
opportunities. The proposed amendments will not affect in any real way
thejobs of the workersin the social services districts and will not have any
adverse impact on jobs and employment opportunities in the State.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Food Stamp Program
|.D. No. TDA-28-08-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 387.16(¢) and (f) and addition
of section 387.16(e)(1)-(2) and (f)(1)-(2) to Title 18 NYCRR.

Statutory authority: United States Code, title 7, ch. 51, sections 2011
and 2013; Socia Services Law, sections 95 and 95-a

Subject: Food Stamp Program.

Purpose: Establish a new food stamp budgeting methodology for certain
residentsin group living arrangements.

Text of proposed rule: Subdivision (e) of section 387.16 is amended to
read as follows:

(e) Residents of Food Stamp (FS) eligible drug or alcoholic treatment
centers. [are subject to the same provisionsthat apply to all other applicant
households except that] The FS certification of residents of FS eligible
drug or alcoholic treatment centers, as defined in section 387.1 of this
Part, must be made through an authorized representative. Such residents
must have their eligibility determined as a one-person household except
when children live with their parent or parents in a drug or acoholic
treatment center. Residents of FS eligible drug or alcoholic treatment
centerswill have their FS benefits cal culated in accordance with this Part
and as set forth below:

New paragraphs (1) and (2) are added to subdivision (€) of section
387.16 to read as follows:

(1) Residentsreceiving carein drug or alcoholic treatment facilities
or Congregate Care Level 2 facilities

(i) Public Assistance (PA) recipientsreceiving care, but not resid-
ing in Congregate Care Level 2 facilities. The income of Family Assistance
(FA) or Safety Net Assistance (SNA) recipientsreceiving care and residing
in drug or alcohalic treatment facilities who are in receipt of FA or SNA,
but are not “ receiving residential care” asdefined in section 209 (3) (d) of
the Social Services Law will be treated as follows:

(a) Countable income will be equal to the district’s maximum
monthly FA or SNA grant for basic needs, the Home Energy Allowance
(HEA), the Supplemental Home Energy Allowance (SHEA) and the appro-
priate shelter allowance for a household of the equivalent size with no
income, as set forth in section 352.3 (a) (1) of this Title; provided, how-
ever, that if applicable and a lower amount, countable income will be the
sum of theroomand board allowance set forth in section 352.8 (b) (1) plus
the personal needs allowance (PNA) as set forth in section 352.8 (c) (1) (i).

(b) Shelter cost will be equal to the amount determined in
clause (a) of this subparagraph less for each person in the FShousehold a
PNA, as set forth in section 352.8 (c) (1) (i) of this Title, if applicable, and
the amount of a one-person thrifty food plan, as defined in section 387.1 of
this Part.

(i) Non-PA recipients receiving care, but not residing in Congre-
gate Care Level 2 facilities. The income of households receiving care and
residing in drug or alcoholic treatment facilities who are not in receipt of
FA or SNA and are not “ receiving residential care” as defined in section
209 (3) (d) of the Social Services Law will be treated as follows:
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(a) Countable income will be equal to the sum of each individ-
ual’s earned and unearned income, as set forth in this Part.

(b) Shelter cost will be equal to the amount determined in
clause (a) of this subparagraph less for each person in the FShousehold a
PNA, as set forth in section 352.8(c)(1)(i) of this Title, if applicable, and
the amount of a one-person thrifty food plan, as defined in section 387.1 of
this Part.

(iii) Residents of Congregate Care Level 2 facilities.

The income of individuals residing in drug or alcoholic treatment
facilities that are Congregate Care Level 2 facilities and “ receiving resi-
dential care” as defined in section 209 (3) (d) of the Social Services Law
will be treated as follows:

(a) Countable income will be equal to the sum of the following:

(1) Supplemental Security Income (S3) Living with Others
rate, as set forth in section 209 (2) (b) of the Social Services Law or the
actual unearned income received by the resident, whichever isless;

(2) The amount by which unearned income exceeds the SS
Congregate Care Level 2 rate, as set forth in section 209 (2) (d) of the
Social Services Law; and

(3) All earned income.

(b) Shelter cost will be equal to the SS Living with Othersrate,
as set forth in section 209 (2) (b) of the Social Services Law or the actual
unearned income received by the resident, whichever isless, less for each
person in the FS household the SS Level 2 PNA, as set forth in section
131-0 (1) (b) of the Social Services Law, if applicable, and less the amount
of a one-person thrifty food plan, as defined in section 387.1 of this Part.

(2) Persons residing in drug or alcoholic treatment facilities or
Congregate Care Level 2 facilities, but not receiving care. The income of
persons residing in drug or alcoholic treatment facilities or Congregate
Care Level 2 facilities, but not receiving care in these facilities, will be
treated as follows:

(i) Countable income will be equal to the sum of each individual’s
earned and unearned income as set forth in this Part.
(it) Shelter cost

(a) Shelter cost for a PA recipient receiving a room and board
allowance, as set forth in section 352.8 (b) (1) of this Title, will be equal to
the countable income in subparagraph (i) of this paragraph less for each
person in the FShousehold a PNA, as set forth in section 352.8 (c) (1) (i) of
this Title, if applicable, and the amount of a one-person thrifty food plan,
as defined in section 387.1 of this Part.

(b) Shelter cost for a PA recipient receiving a shelter allowance
will be equal to the actual shelter allowance paid.

(c) Shelter cost for a non-PA recipient will be equal to the
amount determined in subparagraph (i) of this paragraph less for each
person in the FShousehold a PNA, as set forth in section 352.8 (c) (1) (i) of
this Title, if applicable, and the amount of a one-person thrifty food plan,
as defined in section 387.1 of this Part.

Subdivision (f) of section 387.16 is amended to read as follows:

() Disabled or blind [residents of & persons and household members
residing in group living [arrangement] facilities, enriched housing, or
supervised or supportive living arrangements. [shall be subject to the same
provisions that apply to all other households except that] The FScertifica-
tion of disabled or blind residents may be made by authorized representa-
tives. When [they] residentsreceiving treatment and careina group living
facility use the facility’s authorized representative, they [shall] will be
considered a one-person household. If applying on their own behalf, the
resident must meet the definition of household as contained in section
387.1 of this Part. Residents of eligible facilities shall have their FS
benefits cal culated in accordance with this Part and as set forth below:

New paragraphs (1) and (2) are added to subdivision (f) of section
387.16 to read as follows:

(1) Individuals in Sate Operated Community Residences will be
budgeted in the following manner:

(i) Countable income will be equal to the sum of each individual’s
earned and unearned income, as set forth in this Part.

(ii) Shelter cost will be egual to the countable income in subpara-
graph (i) of this paragraph lessthe current SS Level 2 PNA, as set forthin
section 131-0 (1) (b) of the Social Services Law and less the amount of a
one-person thrifty food plan, as defined in section 387.1 of this Part.

(2) Disabled or blind persons and household membersresiding in all
other group living facilities, enriched housing, or supervised or supportive
living arrangements will be budgeted in the following manner:

(i) Disabled or blind residents receiving care:
(a) Countable income will be equal to the sum of the following:
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(1) SS Living with Othersrate, as set forth in section 209 (2)
(b) of the Social Services Law or the actual unearned income received by
the resident, whichever isless;

(2) The amount by which unearned income exceeds the appli-
cable SS Congregate Care Level rate, set forth in section 209 (2) (c), (d)
or (e) of the Social Services Law; and

(3) all earned income.

(b) Shelter cost will be equal to the SS Living with Othersrate,
as set forth in section 209 (2) (b) of the Social Services Law or the actual
unearned income received by the resident, whichever isless, less for each
person in the FS household the SS Level 2 PNA, as set forth in section
131-0 (1) (b) of the Social Services Law, if applicable, and less the amount
of a one-person thrifty food plan, as defined in section 387.1 of this Part.

(i) Residents not receiving care

(a) Countable income will be equal to the sum of each individ-
ual’s earned and unearned income as set forth in this Part.

(b) Shelter cost

(1) Shelter cost for a PA recipient receiving a room and
board allowance, as set forth in section 352.8 (b) (1) of this Title, will be
equal to the countable income in clause (a) of this subparagraph less for
each person in the FShousehold the PNA, as set forth in section 352.8 ()
(2) (i) of this Title, if applicable, and the amount of a one-person thrifty
food plan, as defined in section 387.1 of this Part.

(2) Shelter cost for a PA recipient receiving a shelter allow-
ance will be equal to the actual shelter allowance paid.

(3) Shelter cost for a non-PA recipient will be equal to the
amount determined in clause (&) of this subparagraph lessfor each person
in the FS household a PNA, as set forth in section 352.8 (c) (1) (i) of this
Title, if applicable, and the amount of a one-person thrifty food plan, as
defined in section 387.1 of this Part.

Text of proposed rule and any required statements and analyses may
be obtained from: Jeanine Stander Behuniak, Office of Temporary and
Disability Assistance, 40 N. Pearl St., 16C, Albany, NY 12243-0001, (518)
474-9779, e-mail: Jeanine.Behuniak @otda.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority:

The federa food stamp program is authorized by Chapter 51 of Title 7
of the United States Code (USC). Pursuant to 7 USC * 2011, the federal
food stamp program will promote the general welfare and safeguard the
health and well-being of the Nation's population by raising levels of
nutrition among low-income households. The federal food stamp program
will help to aleviate hunger and malnutrition by permitting low-income
households to obtain a more nutritious diet by increasing food purchasing
power for all eligible households who apply for participation.

Pursuant to 7 USC ' 2013, the federal Secretary of Agriculture is
authorized to administer the federal food stamp program under which, at
the request of the State agency, eligible households within the State will be
provided an opportunity to obtain a more nutritious diet through the issu-
ance of food stamp benefits.

Part 271 of Title 7 of the Code of Federal Regulations (CFR) setsforth
general information and definitions concerning the federal food stamp
program. Pursuant to 7 CFR '’ 271.2 and 271.4, the State agency, whichis
responsible for the administration of the federally aided public assistance
programs within the State, will be responsible for the administration of the
federal food stamp program within the State. These administrative respon-
sibilitiesinclude, but are not limited to, the following: (a) issuance, control
and accountability of food stamp benefits; (b) devel oping and maintaining
complaint procedures; (c) conducting performance reporting reviews; (d)
keeping records necessary to determine whether the food stamp program is
being conducted in compliance with federal regulations; and (€) submitting
accurate and timely financial and program reports.

Section 95 of the Socia Services Law (SSL) governs the administra-
tion of the food stamp program in New York State. Pursuant to SSL * 95
(1) (b), the Office of Temporary and Disability Assistance (OTDA) is
authorized to be the designated agency to make food stamp benefits availa-
blefor needy familiesand individualsin New Y ork State. Furthermore, the
OTDA is authorized to perform such functions as may be appropriate,
permitted or required by or pursuant to such law.

Section 95-a of the SSL authorizes the OTDA to develop and imple-
ment an outreach plan for the food stamp program. The OTDA’s outreach
plan must inform low-income households potentialy eligible to receive
food stamps in New York State of the availability and benefits of the
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program and to encourage the participation of eligible households that
wish to participate.

2. Legidative objectives:

It was the intent of the Legislature in enacting the above statutes that
the OTDA establish rules, regulations and policies to allow food stamp
applicants and recipients to receive the benefits for which they are eligible
in an efficient, streamlined manner.

3. Needs and benefits:

From the 1980s through December 2004, the methodology used to
calculate food stamp benefits for residents of group living facilities and
drug abuse and alcoholic treatment and rehabilitation facilities was ex-
tremely complex. Districts found it difficult and extremely time-consum-
ing to do these calculations. In order to simplify and improve the accuracy
of the process of calculating food stamp benefits, the OTDA devel oped
and submitted to the United States Department of Agriculture (USDA) a
waiver request asking for permission to conduct a demonstration project to
provide standardized benefit amounts to “group home” residents.

Beginning in January 2005, under an approved waiver from USDA, the
OTDA began to issue standard food stamp benefit amounts to these group
home residents. The demonstration project under which these standard
benefits are issued is known as the “Group Home Standard Benefit”
Project or GHSB. By “standard” benefits we mean that the benefit amounts
received by residents of these group home and drug and alcohol treatment
facilities are not based on each food stamp household’ sindividual circum-
stances. Instead, the standard benefit amounts have been derived from
weighted averages of the food stamp benefit amounts received by residents
of group homes prior to the implementation of the GHSB. In other words,
the GHSB benefits were based on the benefit amount recipients had re-
ceived when the prior methodology was used. A condition of all federal
demonstration projects is that the project be “cost neutral”, meaning that it
will not result in amajor increase in per household benefit expenditures. A
second condition is that no group would be unduly negatively impacted by
the project, meaning that no group within the affected population would
have their benefits substantially reduced. The OTDA’s methodology of
using weighted averages of 100% of the caseload to develop those aver-
ages assured this outcome.

These average amounts were separated into categories based upon the
household’s source of income (public assistance [PA] or supplemental
security income [SSI]), geographic location and the type of facility or
group living arrangement. It is these categories, rather than specific indi-
vidual circumstances, that determine the standard benefit amount. (It is
worth noting that, because of the similarity in circumstances among the
households in any given category, there was little variation within the
benefit amounts received by such households, if correctly budgeted, even
before the advent of the GHSB.)

Aspart of the ongoing litigation in Gravesv. Doar, the OTDA recently
was ordered to discontinue the GHSB method of determining food stamp
benefit amounts for residents of these institutions. Although both the
GHSB budgeting methodology and the old group home methodology were
in compliance with federa requirements, the court ruled that the GHSB
violated the State Administrative Procedures Act (SAPA) because its
method of determining food stamp benefit amounts for residents of these
institutions is not specifically supported by State regulation. The OTDA
filed an appeal of the order, resulting in an automatic stay. In Graves the
plaintiffs also challenged the calculation of food stamp benefit amounts
because the benefits issued to similarly-situated group home residents are
different depending on whether the resident is a PA recipient or an SS|
recipient. This difference resulted from the yearly federal cost of living
adjustments (COLA) (see below) and is based on the utilization of a State
option to exclude certain PA benefits authorized by the federal food stamp
regulations. The difference had to be continued in the GHSB project
because it existed in the old methodology used prior to the GHSB project
and the USDA mandated that the pilot be cost neutral meaning that there
could be no mgjor change in food stamp benefit expenditures.

As stated above, the pre-GHSB budgeting methodology for this popu-
lation originally was developed in the 1980s. At that time, there was little
difference between the normal “maximum” PA grant and the SSI “Living
with Others’ (LWO) grant upon which the food stamp benefit cal culations
of similarly-situated group home residents were based, and, as a result,
there was little or no difference in the amount of food stamp benefits
received. However, over time, the SSI LWO grant continued to increase
due to the yearly COLA while the normal “maximum” PA grant amount
changed very little. It was this growing difference in these two amounts,
embedded in complex food stamp budget calculations, that led to the
growing differencein the amount of food stamp benefits received by group

home residents in receipt of PA payments and group home residents in
receipt of SSI payments. In order to meet the federal cost neutrality
requirement for the GHSB demonstration project, it was necessary to
continue this difference in the standard benefits currently in use. If the
OTDA had sought to eliminate the difference, the project would not have
met the federal cost neutrality requirement.

Because of legal challengesto the GHSB demonstration project and the
OTDA's desire to equalize benefits for group home residents in receipt of
PA and SSI, the OTDA is not able to continue to operate the GHSB
project. Thishasled the OTDA to devise anew budgeting methodol ogy for
residents of group homes.

The proposed amendments to 18 NYCRR ' 387.16 (e)(1)(i) and (ii)
address the budgeting methodology that will be used for non-Congregate
Care Level 2 drug or alcoholic treatment facilities. Rates paid to operators
of these facilities are not based on SSI payment rates. The rates paid to the
operators for residents who receive PA are negotiated by the facility
operator and the district and therefore can vary. For this small subset of the
group home population, the budgeting methodol ogy is based on PA benefit
rates.

The proposed amendments to 18 NYCRR ’ 387.16 (e) (2) and (f) (2)
(ii) address the budgeting methodology that will be used to calculate the
food stamp benefit amounts of group home residents not receiving care.
Almost always, these individuals are the children of residents who are
receiving care. The PA rates paid to providers for these individuals is a
negotiated rate and can vary. Countable income for these individuals for
the purposes of food stamp budgeting is the sum of earned and unearned
income as set forth elsewhere in Part 387. Shelter costs depend on if a PA
allowance is paid to the facility operator, and, if so, the type of allowance
received.

The general goals of the proposed amendmentsto 18 NYCRR ' 387.16
(e)(1)(iii) and (f) seek to establish a new, equitable method of calculating
the food stamp benefits for residents of group living facilities and drug or
alcoholic treatment facilities. It eliminates the differences between the
food stamp benefit calculations done for residents who receive PA and
those who receive SS| by basing the cal culations on the pertinent SSI rates.
Since the group home providers are paid an amount equa to the SS|
Congregate Care Level 2 Residential Care Rate, regardless of whether the
resident isin receipt of PA benefits or SSI benefits, it makes sense to base
the new budgeting methodology on the pertinent SSI rates. Additionally,
since the SSI rates change annually, basing the benefit calculations on
those rates will prevent any future difference between the amount of food
stamp benefits received by group home residents who receive SSI and
those who receive PA.

The proposed effective date of this regulation, October 1, 2008, is
timed to coincide with the establishment of a new Home Energy Assis-
tance Program (HEAP) annua regular benefit level for the 2008-09 HEAP
season for low-income households in certain living arrangements. Food
stamp recipient households that receive HEAP benefits automatically are
entitled to receive the full food stamp standard utility allowance for heating
and cooling (Heating/AC SUA) when having their food stamp benefits
calculated. Currently, most residents of group homes do not qualify for the
Heating/AC SUA. Receipt of the Heating/AC SUA substantially raisesthe
household’s deductible shelter expenses. The effect of thisis to increase
the amount of food stamp benefits received by the household, often sub-
stantialy, if the household does not aready receive the maximum food
stamp benefit.

Thisis important in the context of this proposed amendment because,
independent of the establishment of the new HEAP annual regular benefit
level, the likely effect of the budgeting methodology described in this
proposed ruleat 18 NYCRR ' 387.16 (e) (1) (iii) and (f) (2) (i) would beto
lower the food stamp benefit amounts received by group home residents
who receive PA to the same amounts received by those group home
residents who receive SSI. This effect would be more than offset once
amost all group home residents become eligible to receive the Heating/AC
SUA. The effect of receipt of the Heating/AC SUA would be to raise the
food stamp benefit received by most group home residents who do not
already receive the maximum food stamp benefit to an amount at or near to
the maximum food stamp benefit level for the household size.

4. Costs:

Federal food stamp benefits are funded 100% by the federal govern-
ment. Administrative costs for the food stamp program are funded in equal
portions by thefederal and State government. Whileinitial implementation
of the regulation will require some initial additional administrative costs,
the OTDA does not anticipate a significant increase to either current or
ongoing food stamp program administrative costs as a result of the pro-
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posed regulation. It should be noted that implementing any other method
of budgeting for group home residents would have comparable costs.

5. Loca government mandates:

The proposed amendments will require the districts to gather some
additional information and to enter some new data into the welfare man-
agement system (WMS) in order to generate updated food stamp budgets
for the affected applicants and recipients. The OTDA will update WMS so
that the new budgeting methodology is applied, and the updated food
stamp budgets are then generated. The OTDA aso plans to issue an
Administrative Directive to the districts explaining the regulatory changes
and providing contact information in case the districts should have any
questions.

6. Paperwork:

The proposed amendments will impose minimal paperwork require-
ments for the OTDA.

7. Duplication:

Pursuant to section 8 (f) of the Food Stamp Act, the OTDA was given
approval to waive the requirements set forthin 7 CFR * 273.10 (@) (4), (c),
(d)and (e); 7 CFR’ 273.21 (g). Consequently, these proposed amendments
do not duplicate, overlap or conflict with any existing State or federal
reguirements.

8. Alternatives:

There is no aternative but to amend 18 NYCRR ’ 387.16. It isnot a
viable option to return to the budgeting methodology as currently provided
in 18 NYCRR ’ 387.16 for residents of group homes because the 58
districts would be required to manually budget over 33,000 individuals
receiving food stamp benefitsthat reside in congregate care or group home
settings. Such a task would place an enormous administrative burden on
local governments and could impact the delivery of food stamp benefits to
the neediest of New Y ork State’ sresidents. This proposed rulewill provide
a simpler, more equitable method for calculation food stamp benefits for
residents of group homes.

9. Federad standards:

The proposed amendments will not exceed any minimum standards of
the federal government.

10. Compliance schedule:

It is anticipated that the districts will be able to implement the new
budgeting methodology on its effective date of October 1, 2008. For
applicants, the new budgeting methodology will apply to all applications
received on or after the effective date. For recipients, the new budgeting
methodology will apply to al food stamp budgets for benefits received for
the month of October 2008 and thereafter.

Regulatory Flexibility Analysis

1. Effect of Rule:

The proposed amendments will have no impact on small businesses,
but they will have an impact on the social services districts (districts).

2. Compliance Requirements:

The proposed amendments will require the districts to gather some
additional information and to enter some new data into the welfare man-
agement system (WMS) in order to generate updated food stamp budgets
for the affected applicants and recipients. The Office of Temporary and
Disability Assistance (OTDA) will update WM S so that the new budgeting
methodology is applied, and the updated food stamp budgets are then
generated. The OTDA also plans to issue an Administrative Directive to
the districts explaining the regulatory changes and providing contact infor-
mation in case the districts should have any questions.

3. Professional Services:

The proposed amendments will not require districts to hire additional
professional services. The OTDA plans to assist the districts by issuing an
Administrative Directive to address the regulatory changes and by updat-
ing WMS so that districts can enter the appropriate information, and
updated food stamp budgets will automatically be generated.

4. Compliance Costs:

Federal food stamp benefits are funded 100% by the federal govern-
ment. Administrative costs for the food stamp program are funded in equal
portions by the federal and State government. Whileinitial implementation
of the regulation will require some initial additional administrative costs,
the OTDA does not anticipate a significant increase to either current or
ongoing food stamp program administrative costs as a result of the pro-
posed regulation. It should be noted that implementing any other method
of budgeting for group home residents would have comparable costs.

5. Economic and Technological Feasibility:

All districtswill have the electronic and technological ability to comply
with these regulations.

6. Minimizing Adverse Impact:
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Therewill be minimal adverseimpact on districtsbecausethe OTDA is
planning to assist them in the upcoming transition by issuing an Adminis-
trative Directive to explain the changes, by updating WM S to generate the
appropriate food stamp budgets and by providing contact information in
case the districts should have any questions or concerns.

7. Small Business and Local Government Participation:

Several districts were informed of the proposed rule, and they ex-
pressed no objections to the proposed amendments.

Rural Area Flexibility Analysis

1.Types and estimated numbers of rural areas:

The proposed amendmentswill impact the rural social servicesdistricts
(districts) in the State.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed amendments will require the rural districts to gather
some additional information and to enter some new data into the welfare
management system (WMS) in order to generate updated food stamp
budgets for the affected applicants and recipients. The Office of Tempo-
rary and Disability Assistance (OTDA) will update WMS so that the new
budgeting methodology is applied, and the updated food stamp budgets are
then generated. The OTDA also plansto issue an Administrative Directive
to al districts explaining the regulatory changes and providing contact
information in case the districts should have questions.

3. Costs:

Federal food stamp benefits are funded 100% by the federal govern-
ment. Administrative costs for the food stamp program are funded in equal
portions by the federal and State government. Whileinitial implementation
of the regulation will require some initial additional administrative costs,
the OTDA does not anticipate a significant increase to either current or
ongoing food stamp program administrative costs as a result of the pro-
posed regulation. It should be noted that implementing any other method
of budgeting for group home residents would have comparable costs.

4. Minimizing adverse impact:

There will be minimal adverse impact on rura districts because the
OTDA is planning to assist them in the upcoming transition by issuing an
Administrative Directive to explain the changes, by updating WMS to
generate the appropriate food stamp budgets and by providing contact
information in case the districts have any questions or concerns.

5. Rural area participation:

Severa rural districts were informed of the proposed rule, and they
expressed no objections to the proposed changes.

Job Impact Statement

A Job Impact Statement is not required for the proposed amendments. It is
apparent from the nature and the purpose of the proposed amendments that
they will not have a substantial adverse impact on jobs and employment
opportunities. The proposed amendments will not affect in any real way
the jobs of the workers in the socia services districts. Thus the changes
will not have any adverse impact on jobs and employment opportunitiesin
the State.

Workers Compensation Board

EMERGENCY
RULE MAKING

Filing Written Reports of Independent Medical Examinations
(IMEs)

1.D. No. WCB-28-08-00001-E

Filing No. 619

Filing date: June 23, 2008

Effective date: June 23, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 300.2(d)(11) of Title 12 NYCRR.
Statutory authority: Worker’s Compensation Law, sections 117 and 137
Finding of necessity for emergency rule: Preservation of general wel-
fare.
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Specific reasons underlying the finding of necessity: Decisions of
board panels have held the current regulation requires reports of indepen-
dent medical examinations (IMES) be received by the board within ten
calendar days of the exam. Thisis not enough time to timely file prevent-
ing proper defense of claim.

Subject: Filing written reports of independent medical examinations
(IMEs).

Purpose: To amend the time for filing written reports of IMEs with the
board and furnished to al others.

Terms of emergency rule: Paragraph (11) of subdivision (d) of section
300.2 of Title 12 NYCRR is amended to read as follows:

(11) A written report of amedical examination duly sworn to, shall be
filed with the Board, and copies thereof furnished to all parties as may be
required under the Workers' Compensation Law, within 10 business days
after the examination, or sooner if directed, except that in cases of persons
examined outside the State, such reports shall befiled and furnished within
20 business days after the examination. A written report is filed with the
Board when it has been received by the Board pursuant to the require-
ments of the Workers' Compensation Law.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire September 20, 2008.

Text of emergency ruleand any required statements and analyses may
be obtained from: Cheryl M. Wood, Workers' Compensation Board, 20
Park St., Rm. 400, Albany, NY 12207, (518) 408-0469, e-mail: regula-
tions@wch.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

TheWorkers' Compensation Board (hereinafter referred to asBoard) is
clearly authorized to amend 12 NY CRR 300.2(d)(11). Workers' Compen-
sation Law (WCL) Section 117(1) authorizes the Chair to make reasonable
regulations consistent with the provisions of the Workers' Compensation
Law and the Labor Law. Section 141 of the Workers' Compensation Law
authorizes the Chair to make administrative regulations and orders provid-
ing, in part, for the receipt, indexing and examining of al notices, claims
and reports, and further authorizes the Chair to issue and revoke certifi-
cates of authorization of physicians, chiropractors and podiatrists as pro-
vided in sections 13-a, 13-k, and 13- of the Workers' Compensation Law.
Section 137 of the Workers' Compensation Law mandates requirements
for the notice, conduct and reporting of independent medical examinations.
Specifically, paragraph (a) of subdivision (1) requiresacopy of each report
of an independent medical examination to be submitted by the practitioner
on the same day and in the same manner to the Board, the carrier or self-
insured employer, the claimant’s treating provider, the claimant’s repre-
sentative and the claimant. Sections 13-a, 13-k, 13- and 13-m of the
Workers' Compensation Law authorize the Chair to prescribe by regula-
tion such information as may be required of physicians, podiatrists, chiro-
practors and psychologists submitting reports of independent medical ex-
aminations.

2. Legidative objectives:

Chapter 473 of the Laws of 2000 amended Sections 13-a, 13-b, 13-k,
13- and 13-m of the Workers' Compensation Law and added Sections 13-
n and 137 to the Workers' Compensation Law to require authorization by
the Chair of physicians, podiatrists, chiropractors and psychologists who
conduct independent medical examinations, guidelines for independent
medical examinations and reports, and mandatory registration with the
Chair of entities that derive income from independent medical examina-
tions. This rule would amend one provision of the regulations adopted in
2001 to implement Chapter 473 regarding the time period within which to
file written reports from independent medical examinations.

3. Needs and benefits:

Prior to the adoption of Chapter 473 of the Laws of 2000, there were
limited statutory or regulatory provisions applicable to independent medi-
cal examiners or examinations. Under this statute, the L egislature provided
astatutory basis for authorization of independent medical examiners, con-
duct of independent medical examinations, provision of reports of such
examinations, and registration of entities that derive income from such
examinations. Regulations were required to clarify definitions, procedures
and standards that were not expressly addressed by the Legislature. Such
regulations were adopted by the Board in 2001.

Among the provisions of the regulations adopted in 2001 was the
requirement that written reports from independent medical examinations
befiled with the Board and furnished to all parties as required by the WCL
within 10 days of the examination. Guidance was provided in 2002 to some

to participants in the process from executives of the Board that filing was
accomplished when the report was deposited in a U.S. mailbox and that
“10 days’ meant 10 calendar days. In 2003 claimants began raising the
issue of timely filing with the Board of the written report and requesting
that the report be excluded if not timely filed. In response some representa-
tives for the carriers/self-insured employers presented the 2002 guidance
as proof they werein compliance. In some cases the Workers' Compensa-
tion Law Judges (WCL Js) found the report to be timely, while others found
it to be untimely. Appeals were then filed to the Board and assigned to
Panels of Board Commissioners. Due to the differing WCLJ decisions and
the appeals to the Board, Board executives reviewed the matter and addi-
tional guidance was issued in October 2003. The guidance clarified that
filing is accomplished when the report is received by the Board, not when
itisplaced in aU.S. mailbox. In November 2003, the Board Panels began
to issue decisions relating to this issue. The Panels held that the report is
filed when received by the Board, not when placed in a U.S. mailbox, the
CPLR provision providing a 5-day grace period for mailing is not applica-
bleto the Board (WCL Section 118), and therefore the report must befiled
within 10 days or it will be precluded.

Since the issuance of the October 2003 guidance and the Board Panel
decisions, the Board has been contacted by numerous participants in the
system indicating that ten calendar days from the date of the examinationis
not sufficient time within which to file the report of the exam with the
Board. Thisis especialy true if holidays fall within the ten day period as
the Board and U.S. Postal Service do not operate on those days. Further the
Board is not open to receive reports on Saturdays and Sundays. If areport
is precluded becauseit isnot filed timely, it is not considered by the WCLJ
in rendering adecision.

By amending the regulation to require the report to be filed within ten
business days rather than calendar days, there will be sufficient timeto file
the report as required. In addition by stating what is meant by filing there
can be no further arguments that the term “filed” is vague.

4. Costs:

This proposal will not impose any new costs on the regulated parties,
the Board, the State or local governments for its implementation and
continuation. The requirement that a report be prepared and filed with the
Board currently exists and is mandated by statute. This rule merely modi-
fies the manner in which the time period to file the report is cal culated and
clarifies the meaning of the word “filed”.

5. Local government mandates:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coveragein New Y ork State. These self-insured municipal employerswill
be affected by the proposed rule in the same manner as al other employers
who are self-insured for workers' compensation coverage. As with all
other participants, this proposal merely modifies the manner in which the
time to file a report is calculated, and clarifies the meaning of the word
“filed”.

6. Paperwork:

This proposed rule does not add any reporting requirements. The re-
quirement that a report be provided to the Board, carrier, claimant, claim-
ant’s treating provider and claimant’s representative in the same manner
and at the same time is mandated by WCL Section 137(1). Current regula-
tionsrequirethefiling of the report with the Board and service on all others
within ten days of the examination. This rule merely modifies the manner
in which the time period to file the report is calculated and clarifies the
meaning of the word “filed”.

7. Duplication:

The proposed rule does not duplicate or conflict with any state or
federal requirements.

8. Alternatives:

One alternative discussed was to take no action. However, due to the
concerns and problems raised by many participants, the Board felt it was
more prudent to take action. In addition to amending the rule to require the
filing within ten business days, the Board discussed extending the period
within which to file the report to fifteen days. In reviewing the law and
regulations the Board felt the proposed change was best. Subdivision 7 of
WCL Section 137 requires the notice of the exam be sent to the claimant
within seven business days, so the change to business days is consistent
with this provision. Further, paragraphs (2) and (3) of subdivision 1 of
WCL Section 137 require independent medical examinersto submit copies
of al request for information regarding a claimant and all responses to
such requests within ten days of receipt or response. Further, in discussing
thisissue with participantsto the system, it wasindicated that the changeto
business days would be adequate.
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The Medical Legal Consultants Association, Inc., suggested that the
Board provide for electronic acceptance of IME reports directly from IME
providers. However, at this time the Board cannot comply with this sug-
gestion as WCL Section 137(1)(a) requires reports to be submitted by the
practitioners on the same day and in the same manner to the Board, the
insurance carrier, the claimant’ s attending provider and the claimant. Until
such time as the report can be sent electronicaly to al of the parties, the
Board cannot accept it in this manner.

9. Federal standards:

There are no federal standards applicable to this proposed rule.

10. Compliance schedule:

It is expected that the affected parties will be able to comply with this
change immediately.

Regulatory Flexibility Analysis

1. Effect of rule:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coveragein New York State. These self-insured local governments will be
required to file reports of independent medical examinations conducted at
their request within ten business days of the exam, rather than ten calendar
days, in order that such reports may be admissible as evidence in a work-
ers’ compensation proceeding.

Small businesses that are self-insured will aso be affected by the
proposed rule. These small businesses will be required to file reports of
independent medical examinations conducted at their request within ten
business days of the exam, rather than ten calendar days, in order that such
reports may be admissible as evidence in a workers' compensation pro-
ceeding.

Small businesses that derive income from independent medical exami-
nations are aregulated party and will be required to file reports of indepen-
dent medical examinations conducted at their request within ten business
days of the exam, rather than ten calendar days, in order that such reports
may be admissible as evidence in aworkers' compensation proceeding.

Individual providers of independent medical examinations who own
their own practices or are engaged in partnerships or are members of
corporations that conduct independent medical examinations also consti-
tute small businesses that will be affected by the proposed rule. These
individual providerswill berequired to file reports of independent medical
examinations conducted at their request within ten business days of the
exam, rather than ten calendar days, in order that such reports may be
admissible as evidence in aworkers' compensation proceeding.

2. Compliance requirements:

Self-insured municipal employers, self-insured non-municipal employ-
ers, independent medical examiners, and entities that derive income from
independent medical examinations will be required to file reports of inde-
pendent medical examinations within ten business days, rather than ten
calendar days, in order that such reports may be admissible asevidenceina
workers compensation proceeding. The new requirement is solely the
manner in which the time period to file reports of independent medical
examinations is calcul ated.

3. Professional services:

It is believed that no professiona services will be needed to comply
with thisrule.

4. Compliance costs:

This proposal will not impose any compliance costs on small business
or local governments. The rule solely changes the manner in which atime
period is calculated and only requires the use of a calendar.

5. Economic and Technological Feasibility:

No implementation or technology costs are anticipated for small busi-
nesses and local governments for compliance with the proposed rule.
Therefore, it will be economically and technologically feasible for small
businesses and local governments affected by the proposed rule to comply
with therule.

6. Minimizing adverse impact:

This proposed rule is designed to minimize adverse impacts due to the
current regulations for small businesses and local governments. This rule
provides only a benefit to small businesses and local governments.

7. Small business and local government participation:

The Board received input from a number of small businesses who
derive income from independent medical examinations, some providers of
independent medical examinations and the Medical Legal Consultants
Association, Inc. which is a non-for-profit association of independent
medical examination firms and practitioners across the State.

Rural Area Flexibility Analysis
1. Types and estimated numbers of rural areas:
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This rule applies to all clamants, carriers, employers, self-insured
employers, independent medical examiners and entities deriving income
from independent medical examinations, in all areas of the state.

2. Reporting, recordkeeping and other compliance requirements:

Regulated partiesin all areas of the state, including rural areas, will be
required to file reports of independent medical examinations within ten
business days, rather than ten calendar days, in order that such reports may
be admissible as evidence in a workers' compensation proceeding. The
new requirement is solely the manner in which the time period to file
reports of independent medical examinationsis calcul ated.

3. Costs:

This proposal will not impose any compliance costson rural areas. The
rule solely changes the manner in which a time period is calculated and
only requires the use of acalendar.

4. Minimizing adverse impact:

This proposed rule is designed to minimize adverse impact for small
businesses and local government that already exist in the current regula-
tions. This rule provides only a benefit to small businesses and local
governments.

5. Rural area participation:

The Board received input from anumber of entities who deriveincome
from independent medical examinations, some providers of independent
medical examinations and the Medical Legal Consultants Association, Inc.
which is a non-for-profit association of independent medical examination
firms and practitioners across the State.

Job Impact Statement

The proposed regulation will not have an adverse impact on jobs. The
regulation merely modifies the manner in which the time period to file a
written report of an independent medical examination isfiled and clarifies
the meaning of the word “filed”. These regulations ultimately benefit the
participants to the workers' compensation system by providing afair time
period in which to file areport.



