
RULE MAKING
ACTIVITIES

their pharmacological efficacy, and when treatment includes necessaryEach rule making is identified by an I.D. No., which consists
supportive services such as psychosocial counseling, treatment for co-

of 13 characters. For example, the I.D. No. AAM-01-96- occurring disorders, medical services and, when appropriate, vocational
00001-E indicates the following: rehabilitation. Medication assisted treatment can be effective in facilitating

recovery from opioid addiction for many patients. The proposed regulation
AAM -the abbreviation to identify the adopting agency sets forth standards to guide opioid addiction treatment.

1. Statutory Authority:01 -the State Register issue number
Section 19.07(e) of the Mental Hygiene Law authorizes the Commis-96 -the year

sioner of the Office of Alcoholism and Substance Abuse Services (“the
00001 -the Department of State number, assigned upon re- Commissioner”) to adopt standards including necessary rules and regula-

ceipt of notice tions pertaining to chemical dependence services.
Section 19.09(b) of the Mental Hygiene Law authorizes the Commis-E -Emergency Rule Making—permanent action not

sioner to adopt regulations necessary and proper to implement any matterintended (This character could also be: A for Adop- under his or her jurisdiction.
tion; P for Proposed Rule Making; RP for Revised Section 19.21(b) of the Mental Hygiene Law requires the Commis-

sioner to establish and enforce certification, inspection, licensing andRule Making; EP for a combined Emergency and
treatment standards for alcoholism, substance abuse, and chemical depen-Proposed Rule Making; or EA for an Emergency dence facilities.

Rule Making that is permanent and does not expire Section 19.21(d) of the Mental Hygiene Law requires the Commis-
sioner to promulgate regulations which establish criteria to evaluate chem-90 days after filing.)
ical dependence treatment effectiveness and to establish a procedure for

Italics contained in text denote new material. Brackets indi- reviewing and evaluating the performance of providers of services in a
consistent and objective manner.cate material to be deleted.

Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt any regulation reasonably necessary to implement and
effectively exercise the powers and perform the duties conferred by Article
32.

Section 32.05 of the Mental Hygiene Law requires providers to obtain
an operating certificate issued by the Commissioner in order to operateOffice of Alcoholism and
chemical dependence services including but not limited to methadone.Substance Abuse Services Section 32.07(a) of the Mental Hygiene Law gives the Commissioner
the power to adopt regulations to effectuate the provisions and purposes of
Article 32.

Section 32.09(b) of the Mental Hygiene Law gives the CommissionerREGULATORY IMPACT STATEMENT,
the power to withhold an operating certificate for a Methadone provider

REGULATORY FLEXIBILITY until statutory requirements are satisfied.
The relevant sections of the Mental Hygiene Law cited above, allowANALYSIS, RURAL AREA

the Commissioner to regulate how chemical dependency services are ad-FLEXIBILITY ANALYSIS AND/OR
ministered. This regulation will alter the way those services are adminis-

JOB IMPACT STATEMENT tered, providing greater flexibility within the State regulations in align-
ment with Federal rules promulgated by SAMHSA in 2003. The objectiveAdministration of “Other Approved Agents” Such as Bupre- is in line with the legislative intent behind the enactment of Sections 19, 22

norphine to Treat Opioid Addictions and 32 of the Mental Hygiene Law, allowing the Commissioner to certify,
I.D. No. ASA-17-08-00007-E inspect, license and establish treatment standards for all facilities that treat

chemical dependency. Revising policy and procedures with regard toThis regulatory impact statement, regulatory flexibility analysis, rural
opioid treatment, will establish a standard for all facilities, which is in thearea flexibility analysis and/or job impact statement pertain(s) to a
best interest of the patient, and will assist opioid treatment programs tonotice of emergency rule making, I.D. No. ASA-17-08-00007-E, printed in
provide better health care services and recovery from opioid addiction.the State Register on April 23, 2008.

2. Legislative Objectives:Regulatory Impact Statement
Chapter 558 of the Laws of 1999 requires the promulgation of rules andThe proposed emergency revision to Part 828 –  Requirements for the

regulations to regulate and assure the consistent high quality of servicesoperation of chemotherapy substance abuse programs will revise metha-
provided within the State to persons suffering from chemical abuse ordone regulations that have existed for 24 years without change. The
dependence, their families and significant others, as well as those who areamendment to the definitions of Part 828 are being adopted by emergency
at risk of becoming chemical abusers. The legislature enacted Section 19,because the need to allow alternative chemotherapy options to methadone
enabling the Commissioner to establish best practices for treating chemicalclinics is in the interest of the publics health, safety and welfare.
dependency.Opioid addiction is a chronic illness which can be treated effectively

with medications that are administered under conditions consistent with 3. Needs and Benefits:
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Research supports that opioid addiction is a chronic illness that can be life may be improved through the reduction in daily attendance at an OTP
treated effectively with medications when administered under conditions clinic.
consistent with their pharmacological efficacy and when treatment in- 10. Compliance Schedule:
cludes necessary supportive services such as psychosocial counseling, It is expected that full implementation of Part 828 will be completed
treatment for co-occurring disorders, medical services and when appropri- within three months of the adoption of the regulation.
ate vocational rehabilitation (CSAT, 2001). Medication assisted treatment Regulatory Flexibility Analysis
can be effective in facilitating recovery from opioid addiction for many Effect of the Rule: The proposed amendments to Part 828 will impact
patients. certified and or funded providers. It is expected that the amendment of the

Approximately 40,000 patients, who represent 36% of patients cur- methadone regulation will result in better patient care. Local Government
rently being served in addiction treatment, are in opioid treatment pro- will not be effected by the rule. Business that provide Buprenorphine may
grams in New York State. OASAS Part 828 regulations were written more benefit from increased sales of the drug because of a wider distribution.
than 24 years ago and have not been revised despite the fact that SAMHSA Compliance Requirements: Providers will document the use of Bupre-
promulgated an amendment to the rules in 2003 that allowed opioid treat- norphine in compliance with federal standards. This rule is voluntary and
ment programs to offer Buprenorphine treatment along with methadone. does not place any additional requirements on small businesses or local
The proposed emergency regulation would allow chemotherapy programs governments. It is not expected that there will be significant changes in
to provide Buprenorphine for the maintenance or detoxification treatment compliance requirements. Since providers are already required to provide
of dependence on opioids such as heroin or prescription pain relievers. utilization review, it is not expected that this regulation, will have signifi-
Consistency between Federal and State regulations is a benefit to provid- cant additional costs.
ers. Professional Services: It is not expected that programs will need to

In addition, New York State law currently allows Buprenophine to be utilize additional professional services.
administered by physicians in their private practices in addition to OTP Compliance Costs: No additional costs are expected. This rule is volun-
clinics. However, the current OASAS regulation Part 828 does not permit tary, therefore compliance is not mandatory.
Buprenophrine administration. Buprenorphrine treatment for opioid de- Economic and Technological Feasibility: The economic and techno-
pendence is well served in the OTP setting, since clients will receive logical feasibility of compliance with this voluntary rule by small busi-
additional services such as counseling, toxicology and medical support. nesses and local governments is such that the implementation may require
The proposed emergency revision will address this problem and patients certain businesses to increase their sale and production of Buprenorphine
will benefit from this added service. in order to comply with the demand for the drug.

4. Costs: Minimizing Adverse Impact: Part 828 has been carefully reviewed to
Additional costs are expected to be minimal. Any costs incurred by ensure minimum adverse impact to providers. Any impact this rule may

providers or the State will be offset by better treatment outcomes and have on small businesses and the administration of State or local govern-
healthier patients, which will result in lower costs for medical and other ment, will either be a positive impact or the minimal costs for materials and
services. compliance are so small that they will be absorbed into the already existing

economic structure.a. Costs to regulated parties:
Small Business and Local Government Participation: These amend-Regulated parties include patients and providers of substance abuse

ments were adopted on an emergency basis.services. Patients should not incur additional costs as Buprenorphine is
Rural Area Flexibility Analysiscovered by Medicaid. Cost to providers remains the same.
A rural area flexibility analysis is not provided since these proposedThere should be no additional costs for materials.
regulations would have no adverse impact on public or private entities inb. Costs to the agency, state and local governments:
rural areas. The majority of Methadone providers are located in NYC.OASAS is not expected to see increased cost related to administering
There are a few others upstate, but they are in cities, of various sizes. Therethe rule. The decision to provide buprenorphine is voluntary, and the
are only three providers located in Ulster, Broome and Montgomery whichcurrent Part 828 methadone clinics will not be forced to provide it. There
may be considered a rural area however they are in towns where thewill be anticipated cost increases for state and local governments due to the
density is greater than 150 people per square mile. The compliance, record-weekly rate of Buprenorphine which is $ 235.00 and the difference of a
keeping and paperwork requirements are the minimum needed to insureweekly rate for Methadone of $136.02. In addition, providers may need
compliance with state and federal requirements and quality patient care.some addition staffing for the induction phase of Buprenophine. However,
Job Impact Statementit is important to realize that the number of people treated is not changing
The implementation of emergency regulation Part 828 will have a minimalonly their options about treatment. Patients may opt to be placed on
impact on jobs in that it may require some additional staffing during theBuprenorphine while receiving other services such as toxicology testing
induction phase of Buprenorphine. This regulation will not adversely im-and counseling whereas Medicaid patients who opt for Buprenorphine
pact jobs outside of the agency.treatment at physicians offices do not receive the benefit of these addi-

tional services. There will be no additional costs to counties, cities, towns
or local districts.

5. Local Government Mandates:
There are no new mandates or administrative requirements placed on

local governments. Office of Children and Family6. Paperwork:
Amended Part 828 regulations would not change the paperwork cur- Servicesrently required.
7. Duplications:
There is no duplication of other state or federal requirements.

NOTICE OF ADOPTION8. Alternatives:
The only other alternative is to keep the existing regulation in place.

Payment of Adoption SubsidiesThis would be detrimental to both the opioid treatment providers and
patients being served. I.D. No. CFS-06-08-00002-A

Filing No. 3429. Federal Standards:
Filing date: April 18, 2008The CSAT Federal regulations preserve States’ authority to regulate
Effective date: May 7, 2008OTPs. The Federal regulations are considered minimal and the States are

authorized to determine appropriate additional regulations. Federal regula-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-tions for dispensing Buprenorphine in opioid treatment programs are more
cedure Act, NOTICE is hereby given of the following action:restrictive than minimal Federal regulations for dispensing in physicians.
Action taken: Amendment of section 421.24 of Title 18 NYCRR.In support of reducing opioid dependence it is demonstrated that there are
Statutory authority: Social Services Law, sections 20(3)(d), 34(f) andnumerous benefits which include improved retention in treatment for pa-
450-458; L. 1997, ch. 436tients, making OTP’s more attractive to new patients, and giving patients

more control over their treatment experience. In addition, patient quality of Subject: Payment of adoption subsidies.
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Purpose: To authorize the payment of adoption subsidies prior to final- Associate of Hebrew Letters (A.H.Litt.) 
ization of adoptions to approved adoptive parents. Associate of Humane Letters (A.H.L.) 

Associate of Jewish Theology (A.J.T.) Text or summary was published in the notice of proposed rule making,
Associate of Laws (LL.A.) I.D. No. CFS-06-08-00002-P, Issue of February 6, 2008.
Associate of Letters (A.Litt.) Final rule as compared with last published rule: No changes.
Associate of Music (A.Mus.) Text of rule and any required statements and analyses may be
Associate of Pedagogy (A.Pd.) obtained from: Public Information Office, Office of Children and Family
Associate of Sacred Theology (A.S.T.)Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793

Text of proposed rule and any required statements and analyses mayAssessment of Public Comment
be obtained from: Anne Marie Koschnick, Legal Assistant, Office ofThe Office of Children and Family Services (OCFS) received formal
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,comments from one member of the OCFS Advisory Board. The comments
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.govwere in support of the regulation. As such, the regulation contains no
Data, views or arguments may be submitted to: Johanna Duncan-Poi-changes based on the comments received.
tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
12234, (518) 474-3862, e-mail: p16education@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact StatementEducation Department

1. STATUTORY AUTHORITY: 
Section 207 of the Education Law grants general rule-making authority

to the Board of Regents to carry into effect the laws and policies of theNOTICE OF ADOPTION State relating to education. 
Section 210 of the Education Law grants to the Board of Regents theAnalysis of Average Interest Rates

authority to register domestic and foreign institutions in terms of New
I.D. No. EDU-05-08-00022-A York standards. 
Filing No. 355 Section 214 of the Education Law provides that higher educational
Filing date: April 22, 2008 institutions that are incorporated in New York State shall be members of
Effective date: May 8, 2008 The University of the State of New York. 

Section 215 of the Education Law authorizes the Commissioner ofPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Education to visit, examine, and inspect schools or institutions under thecedure Act, NOTICE is hereby given of the following action:
educational supervision of the State and require reports from such schools. Action taken: Amendment of section 175.41 of Title 8 NYCRR. Subdivision (1) of section 305 of the Education Law empowers the

Statutory authority: Education Law, sections 207 (not subdivided) and Commissioner of Education to enforce all laws relating to the educational
3602(6)(e)(1) system of the State and execute all educational policies determined by the
Subject: Analysis of average interest rates applied to capital debt incurred Board of Regents. 
by the New York City for school purposes. Subdivision (2) of section 305 of the Education Law authorizes the
Purpose: To conform the commissioner’s regulation to changes to statute Commissioner of Education to have general supervision over all schools
and provide an appropriate methodology for computation of the true cost and institutions subject to the Education Law. 
of debt issued by New York City for the purpose of financing school Subdivision 5-b of section 6306 of the Education Law authorizes the
construction. board of trustees of community colleges to award honorary associate
Text or summary was published in the notice of proposed rule making, degrees subject to the approval of the Board of Regents. 
I.D. No. EDU-05-08-00022-P, Issue of January 30, 2008. 2. LEGISLATIVE OBJECTIVES: 

The proposed amendment carries out the legislative objectives of theFinal rule as compared with last published rule: No changes.
above-referenced statutes by listing the honorary degree titles that commu-Text of rule and any required statements and analyses may be
nity colleges and other New York degree-granting institutions may award. obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-

3. NEEDS AND BENEFITS: sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
Chapter 324 of the Laws of 2006 amended § 6306 of the Education12234, (518) 473-8296, e-mail: legal@mail.nysed.gov

Law by adding subdivision 5-b: “Subject to the approval of the board ofAssessment of Public Comment
regents, the board of trustees shall have the authority to award honoraryThe agency received no public comment.
associate degrees.” 

The honorary degree titles available for use by New York degree-PROPOSED RULE MAKING
granting institutions are those listed in § 3.50(c) of the Rules of the BoardNO HEARING(S) SCHEDULED of Regents, presently consisting of only master’s degree and doctoral titles.
An amendment is needed to list the honorary associate degree titles thatHonorary Associate Degrees
may be used. It is proposed to list 13 such titles, consistent with those

I.D. No. EDU-19-08-00004-P already authorized for honorary master’s and doctoral degrees. 
By implementing § 6306(5-b) of the Education Law by identifying thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

associate degree titles available for use, this amendment would benefitcedure Act, NOTICE is hereby given of the following proposed rule:
community colleges. Those titles also could be awarded by the SUNY andProposed action: Amendment of section 3.50(c) of Title 8 NYCRR. CUNY Boards of Trustees, by independent colleges that seek amendment

Statutory authority: Education Law, sections 207 (not subdivided), 210 of their charters to authorize their use, or by any New York degree granting
(not subdivided), 214 (not subdivided), 215 (not subdivided), 305(1) and institution meeting the requirements of ’3.48 of the Rules of the Board of
(2), and 6306(5-b) Regents: (1) holding an absolute charter or the equivalent, (2) conferring
Subject: Honorary associate degrees. baccalaureate or higher degrees, and (3) holding institutional accreditation
Purpose: To establish the list of honorary associate degrees that commu- by a Nationally Recognized Accrediting Agency. 
nity colleges and other New York degree-granting institutions may award. The State University of New York polled its community colleges and
Text of proposed rule: Subdivision (c) of § 3.50 of the Rules of the Board advised the Department that they preferred to use Associate of Humane
of Regents is amended by the addition of a new paragraph (3), effective Letters (A.H.L.) and Associate of Letters (A.Litt.) as honorary degrees.
August 21, 2008, as follows: CUNY did not disagree. (CUNY community colleges do not have separate

(3) Associate Degrees: boards of trustees and the CUNY Board of Trustees is authorized to award
Associate of Civil Law (A.C.L.) any honorary degree listed in § 3.50(c). Recognizing that other New York
Associate of Commercial Science (A.C.S.) higher education institutions might be interested in awarding honorary
Associate of Divinity (A.D.) associate degrees, the Department proposes to include the titles requested
Associate of Fine Arts (A.F.A.) by SUNY and go well beyond them. 
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4. COSTS: and that it would be inappropriate to establish different standards for
eligible institutions located in rural areas. (a) Costs to State government. This amendment will not impose any

5. RURAL AREA PARTICPATION: additional costs on State government. 
The State University of New York polled its community colleges,(b) Costs to local government. None. 

including those located in rural areas, and advised the State Education(c) Costs to private regulated parties. The proposed amendment will
Department that they preferred to use Associate of Humane Lettersnot impose any additional costs on private regulated parties. 
(A.H.L.) and Associate of Letters (A.Litt.) as honorary degrees. Recogniz-(d) Costs to the regulatory agency. The proposed amendment will not
ing that other New York higher education institutions might be interestedimpose additional costs on the State Education Department. 
in awarding honorary associate degrees, the Department proposes to in-5. LOCAL GOVERNMENT MANDATES: 
clude the titles requested by SUNY and go well beyond them.The proposed amendment does not impose any program, service, duty,
Job Impact Statementor responsibility on local governments. 
The proposed amendment adds a list of honorary associate degree titles to6. PAPERWORK: 
the registered honorary degree titles available for use by New York degree-The proposed amendment does not impose additional paperwork. 
granting institutions, and will not have an adverse impact on jobs or7. DUPLICATION: 
employment opportunities. Because it is evident from the nature of theThe proposed amendment does not duplicate any existing State or
proposed amendment that it will have no impact on jobs and employmentfederal requirements. 
opportunities, no further steps were needed to ascertain these facts and8. ALTERNATIVES: 
none were taken. Accordingly, a job impact statement was not required andThere are no viable alternatives to the proposed amendment, and none
one was not prepared.were considered. 

9. FEDERAL STANDARDS: 
PROPOSED RULE MAKINGThere are no federal standards related to honorary degrees. 

10. COMPLIANCE SCHEDULE: NO HEARING(S) SCHEDULED
The proposed amendment merely established authorized associate hon-

Student Dental Health Certificatesorary degrees that may be conferred by New York degree-granting institu-
tions, and does not impose any compliance requirements or costs. I.D. No. EDU-19-08-00005-P
Regulatory Flexibility Analysis

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-The proposed amendment adds a list of honorary associate degree titles to
cedure Act, NOTICE is hereby given of the following proposed rule:the registered honorary degree titles available for use by New York degree-
Proposed action: Addition of section 136.3(k) to Title 8 NYCRR.granting institutions, and will not impose any adverse economic impact,
Statutory authority: Education Law, sections 207 (not subdivided),reporting, recordkeeping or any other compliance requirements on small
305(1) and (2), and 903(2)(a) and (b), (3)(b) and (4)businesses or local governments. Because it is evident from the nature of

the proposed amendment that it does not affect small businesses or local Subject: Student dental health certificates.
governments, no further steps were needed to ascertain that fact and none Purpose: To prescribe requirements for school districts to request a dental
were taken. Accordingly, a regulatory flexibility analysis is not required health certificate from each student in the public schools at designated
and one has not been prepared. intervals.
Rural Area Flexibility Analysis Text of proposed rule: Section 136.3 of the Regulations of the Commis-

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS: sioner is amended by the addition of a new subdivision (k) effective
The proposed amendment will apply to colleges and universities au- September 1, 2008, as follows: 

thorized to award degrees in New York State, including such institutions (k) Dental health certificates. 
located in the State’s 44 rural counties with fewer than 200,000 inhabitants (1) It shall be the duty of the trustees and boards of education to
and 71 towns in urban counties with a population density of 150 per square request that each student, within 30 days after such student’s entrance into
mile or less. There are 269 degree-granting institutions in the State, includ- school and within 30 days after such student’s entry into the 2nd, 4th, 7th
ing 64 campuses and community colleges in the State University of New and 10th grades, submit to the principal or the principal’s designee a
York, 19 senior and community colleges of The City University of New dental health certificate that meets the requirements of this subdivision;
York (CUNY), 146 independent colleges and universities, and 39 proprie- provided that no dental health certificate shall be requested of a student
tary colleges. Excluding CUNY’s 19 campuses leaves 250 degree-granting for which an accommodation for religious beliefs is made pursuant to
institutions, of which 62 (24.8 percent) are located in rural areas. subdivision (f) of this section. 

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE (i) The dental health certificate shall: 
REQUIREMENTS AND PROFESSIONAL SERVICES: (a) be signed by a duly licensed dentist who is: 

The purpose of the proposed amendment is to prescribe a list of honor- (1) authorized by law to practice in this State, and consistent
ary associate degrees to the list of registered honorary degree titles that with any applicable written practice agreement; or 
degree-granting institutions may award. The proposed amendment merely (2) authorized to practice in the jurisdiction in which the
expands the list of registered honorary degree titles which degree-granting examination was given, provided that the Commissioner has determined
institutions may confer to include honorary associate degrees, and will not that such jurisdiction has standards of licensure and practice comparable
impose any reporting, recordkeeping, or other compliance requirements on to those of New York; 
degree-granting institutions. No professional services will be needed to (b) describe the dental health condition of the student when the
comply with the proposed amendment. examination was made, which examination shall not have been given more

3. COSTS: than 12 months prior to the commencement of the school year in which the
The proposed amendment will not impose any initial capital costs or examination is requested; and 

annual costs to comply with the amendment on degree-granting institu- (c) state whether such student is in fit condition of dental health
tions, including those located in rural areas. The proposed amendment to permit his or her attendance at the public schools. 
merely expands the list of registered honorary degree titles which degree- (ii) Within 30 days after the student’s entrance in such school or
granting institutions may confer, to include honorary associate degrees. grades, the dental health certificate, if obtained, shall be filed in the

4. MINIMIZING ADVERSE IMPACT: student’s cumulative health record. 
The proposed amendment merely expands the list of registered honor- (2) An examination and dental health history of any child may be

ary degree titles which degree-granting institutions may confer to include requested by the local school authorities at any time in their discretion to
honorary associate degrees, and will not impose any reporting, recordkeep- promote the educational interests of such child. 
ing, or other compliance requirements, or costs, on degree-granting institu- (3) It shall be the duty of the trustees and boards of education to
tions. The proposed amendment makes no exception for degree-granting ensure that a notice of request for dental health certificates be distributed
institutions that are located in rural areas. Section 3.50 of the Rules of the at the same time that parents of, or persons in parental relationship to,
Board of Regents lists the degree titles that are available for use by degree- students are notified of health examination requirements. The notice shall
granting institutions, Statewide, including those located in rural areas. include a statement that a list of dentists to which children who need
Consequently, the State Education Department believes that the prescribed comprehensive dental examinations may be referred for treatment on a
list of registered honorary associate degrees also must apply uniformly free or reduced cost basis is available upon request at the child’s schools.
State-wide to all such institutions, including those located in rural areas Such list shall be as prescribed by the Commissioner and shall be made
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available by school districts to parents or persons in parental relationship health certificate to the principal or principal’s designee. Trustees and
upon request. boards of education shall ensure that a notice of request for dental health

certificates be distributed at the same time that parents of, or persons inText of proposed rule and any required statements and analyses may
parental relationship to, students are notified of health examination re-be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
quirements. The notice shall include a statement that a list of dentists toCounsel, Education Department, State Education Bldg., Rm. 148, Albany,
which children who need comprehensive dental examinations may beNY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
referred for treatment on a free or reduced cost basis is available uponData, views or arguments may be submitted to: Johanna Duncan-Poi-
request at the child’s school. tier, Senior Deputy Commissioner of Education - P16, Education Depart-

6. PAPERWORK: ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
The proposed rule will require some additional paperwork by school12234, (518) 474-3862, e-mail: p16education@mail.nysed.gov

districts and BOCES, which are required to notify parents of the request forPublic comment will be received until: 45 days after publication of this
a dental health certificate and to record and file the certificates returned tonotice.
the school. Regulatory Impact Statement

7. DUPLICATION: 1. STATUTORY AUTHORITY: 
The proposed rule is necessary to implement Chapter 281 of the LawsSection 207 of the Education Law empowers the Board of Regents and

of 2007 and is not duplicative of existing State or federal regulations. the Commissioner to adapt rules and regulations to carry out the laws of
8. ALTERNATIVES: the state regarding education and the functions and duties conferred on the
The proposed rule is necessary to conform the Commissioner’s Regu-Department by law. 

lations to changes in statute. There were no significant alternatives andSubdivision (1) of section 305 of the Education Law empowers the
none were considered. Commissioner of Education to enforce all laws relating to the educational

9. FEDERAL STANDARDS: system of the State and execute all educational policies determined by the
The proposed rule relates solely to the request for dental certificates ofBoard of Regents. Subdivision (2) of section 305 of the Education Law

students in public schools within New York State, pursuant to State statute.authorizes the Commissioner of Education to have general supervision
There are no applicable federal standards. over all schools and institutions subject to the Education Law. 

10. COMPLIANCE SCHEDULE: Education Law section 903, as amended by Chapter 281 of the Laws of
The New York State Education Department shall in collaboration with2007, provides that each student shall be requested to furnish a dental

the Department of Health compile and maintain a list of dentists to whichhealth certificate at the same time that health certificates are required, and
children who need comprehensive dental examinations may be referred onauthorizes the Commissioner of Education to promulgate regulations to
a free or reduced cost basis. It is anticipated that the list will be distributedimplement the statute. Chapter 281 takes effect on September 1, 2008. 
to school districts on September 1, 2008. 2. LEGISLATIVE OBJECTIVES: 
Regulatory Flexibility AnalysisThe proposed rule is consistent with the above statutory authority and

(a) Small Businesses: is necessary to implement Chapter 281 of the Laws of 2007 by prescribing
The proposed rule is necessary to implement Education Law sectionrequirements for student dental health certificates. 

903, as amended by Chapter 281 of the Laws of 2007, by prescribing3. NEEDS AND BENEFITS: 
requirements for school districts to request dental health certificates fromThe proposed rule is necessary to implement Chapter 281 of the Laws
students, and will not have an adverse impact on jobs or employmentof 2007. The statute and proposed rule rest upon the premise that a barrier
opportunities. It does not impose any adverse economic impact, reporting,to learning will occur if a student is declared not in fit condition of dental
recordkeeping or other compliance requirements on small businesses. Be-health to permit his or her attendance at the public school. Presently,
cause it is evident from the nature of the proposed rule that it does notschools require that all students upon entrance to a school or entering 2nd,
affect small businesses, no further steps were needed to ascertain that fact4th, 7th and 10th grades submit a health certificate which describes the
and none were taken. Accordingly, a regulatory flexibility analysis forcondition of the student, and states whether such student is in a fit condi-
small businesses is not required and one has not been prepared. tion of health to permit his or her attendance at the public schools. Consis-

(b) Local Governments: tent with the statute, the proposed rule would extend such evaluations to
1. EFFECT OF RULE: include an optional assessment of a student’s oral health by a duly licensed
The proposed rule is necessary to implement Education Law Sectiondentist, at the same time a health certificate is required. 

903, as amended by Chapter 281 of the Laws of 2007, by prescribing4. COSTS: 
requirements for school districts to request dental health certificates froma. Cost to State Government: None. 
students. The proposed rule applies to all public school districts and boardsb. Cost to Local Government: The proposed rule will not impose
of cooperative educational services (BOCES) in the State. additional costs on school districts, BOCES or other local governments.

2. COMPLIANCE REQUIREMENTS: The statute imposes a cost to school districts for reasonable and necessary
The proposed rule is necessary to implement Chapter 281 of the Lawsexpenses to notify parents that the school district will request dental

of 2007 and will not impose any compliance requirements on schoolcertificates. In addition, there will be statute-imposed cost associated with
districts or BOCES beyond that required by the statue. Consistent with thethe school health personnel for time devoted to the record keeping of the
statute, trustees and boards of education shall request each student, withinrequested certificates. It is anticipated that any such costs will be minimal
30 days after the student’s entrance into school and within 30 days after thein that they will be included, using existing staff and resources, within the
student’s entry into the 2nd, 4th, 7th and 10th grades, to submit a dentalpractices presently used by school districts to provide notification of stu-
health certificate to the principal or principal’s designee. Trustees anddent general health certificates. All public schools currently have a system
boards of education shall ensure that a notice of request for dental healthfor notification related to health examination requirements. 
certificates be distributed at the same time that parents of, or persons inc. Costs to private regulated parties: None. 
parental relationship to, students are notified of health examination re-d. Costs to the regulatory agency. The proposed rule will not impose
quirements. The notice shall include a statement that a list of dentists toadditional costs on the State Education Department. The statute requires
which children who need comprehensive dental examinations may bethe State Education Department, in collaboration with the Department of
referred fro treatment on a free or reduced cost basis is available uponHealth, to compile and maintain a list of dentists to which children who
request at the child’s school. need comprehensive dental examinations may be referred for treatment on

Some additional paper work by the school districts and BOCES will bea free or reduced cost basis, and to make the list available to all public
needed in order to account for, record, and file the requested dental certifi-schools for their distribution to parents and persons in parental relation
cates. It is anticipated that similar tasks and functions are already in placeupon request. Any costs to the State Education Department associated with
and that the additional tasks and functions required by the statute andsuch list are expected to be nominal. 
proposed rule will be carried out using existing staff and resources. 5. LOCAL GOVERNMENT MANDATES: 

3. PROFESSIONAL SERVICES: The proposed rule is necessary to implement Chapter 281 of the Laws
The proposed rule is necessary to implement Educational Law 903 asof 2007 and will not impose any additional duty, program or service on

amended by Chapter 281 of the Laws of 2007. The proposed rule imposeslocal governments beyond that required by the statue. Consistent with the
no additional professional services requirements on school districts andstatute, trustees and boards of education shall request each student, within
BOCES beyond those inherent in the statute. 30 days after the student’s entrance into school and within 30 days after the

student’s entry into the 2nd, 4th, 7th and 10th grades, to submit a dental 4. COMPLIANCE COSTS: 

5
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The proposed rule will not impose additional costs on school districts, rural areas, or exempt them from provisions of the proposed amendment.
BOCES or other local governments. The statute imposes a cost to school The proposed rule has been carefully drafted to meet statutory require-
districts for reasonable and necessary expenses to notify parents that the ments. It does not impose any unfunded mandates. It is anticipated that
school district will request dental certificates. In addition, there will be similar tasks and functions to notify and record responses are already in
statute-imposed cost associated with the school health personnel for time place in public school districts and that the additional tasks and functions
devoted to the record keeping of the requested certificates. It is anticipated required by the statute and proposed rule will be carried out by using
that any such costs will be minimal in that they will be included, using existing staff and resources. 
existing staff and resources, within the practices presently used by school 5. RURAL AREA PARTICIPATION: 
districts to provide notification of student general health certificates. All Comments on the proposed amendment were solicited from the De-
public schools currently have a system for notification related to health partment’s Rural Advisory Committee, whose membership includes
examination requirements. school districts located in rural areas.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY: Job Impact Statement
The proposed rule does not impose any new technology requirements The proposed rule is necessary to implement Education Law section 903,

on public school districts. Economic feasibility is addressed under the as amended by Chapter 281 of the Laws of 2007, by prescribing require-
Compliance Costs section above. ments for school districts to request dental health certificates from stu-

dents, and will not have an adverse impact on jobs or employment opportu-6. MINIMIZING ADVERSE IMPACT: 
nities. Because it is evident from the nature of the proposed rule that it willThe proposed rule is necessary to implement Education Law 903, as
have no impact on jobs and employment opportunities, no further stepsamended by Chapter 281 of the Laws of 2007, and imposes no compliance
were needed to ascertain these facts and none were taken. Accordingly, arequirements or costs on school districts and BOCES beyond those re-
job impact statement was not required and one was not prepared. quired by the statute. It is anticipated that similar tasks and functions to

notify and record responses are already in place in public school districts
PROPOSED RULE MAKINGand that the additional tasks and functions required by the statute and

proposed rule will be carried out by using existing staff and resources. The NO HEARING(S) SCHEDULED
proposed rule has been carefully drafted to meet statutory requirements. It
does not impose any unfunded mandates. Special Education Programs and Services

7. LOCAL GOVERNMENT PARTICIPATION: I.D. No. EDU-19-08-00006-P
Comments on the proposed rule were solicited from school districts

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-through the offices of the district superintendents of each supervisory
cedure Act, NOTICE is hereby given of the following proposed rule:district in the State. 
Proposed action: Addition of section 177.2 to Title 8 NYCRR.Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS: Statutory authority: Education Law, sections 207 (not subdivided) and
3602-c(7) and L. 2007, ch. 378, section 4The proposed rule applies to all school districts and BOCES in the

State. There are 198 rural districts which include districts located in the 44 Subject: Special education programs and services.
rural counties with less than 200,000 inhabitants and the 71 towns in urban Purpose: To prescribe a dispute resolution mechanism regarding the
counties with a population density of 150 per square mile or less. costs for special education services provided to a non-resident New York

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE State student with a disability who is parentally placed in a nonpublic
REQUIREMENTS AND PROFESSIONAL SERVICES: school in New York State.

The proposed rule is necessary to implement Chapter 281 of the Laws Text of proposed rule: Section 177.2 of the Regulations of the Commis-
of 2007 and will not impose any compliance requirements on school sioner of Education is added, effective July 17, 2008, as follows: 
districts or BOCES beyond that required by the statue. Consistent with the § 177.2 Claim by a school district to recover costs for special educa-
statute, trustees and boards of education shall request each student, within tion provided to non-resident students pursuant to Education Law section
30 days after the student’s entrance into school and within 30 days after the 3602-c(2). 
student’s entry into the 2nd, 4th, 7th and 10th grades, to submit a dental (a) Definitions. For purposes of this section: 
health certificate to the principal or principal’s designee. Trustees and (1) “Non-resident student” means a student with a disability who is
boards of education shall ensure that a notice of request for dental health a legal resident of a school district in New York State, who is placed by the
certificates be distributed at the same time that parents of, or persons in student’s parent, guardian or person having legal custody of the student, in
parental relationship to, students are notified of health examination re- a nonpublic elementary or secondary school located in another school
quirements. The notice shall include a statement that a list of dentists to district in New York State. 
which children who need comprehensive dental examinations may be (2) “School district of residence” means the school district in which
referred for treatment on a free or reduced cost basis is available upon the non-resident student legally resides. 
request at the child’s school. (3) “School district of location” means the school district in which

Some additional paper work by the school districts and BOCES will be the nonpublic elementary or secondary school attended by the non-resi-
needed in order to account for, record, and file the requested dental certifi- dent student is located. 
cates. It is anticipated that similar tasks and functions are already in place (b) A school district of location may recover from the school district of
and that the additional tasks and functions required by the statute and residence the special education services costs, evaluation costs and com-
proposed rule will be carried out using existing staff and resources. mittee on special education administrative costs for a nonresident student

3. COSTS: in accordance with the following procedures: 
The proposed rule will not impose additional costs on school districts, (1) Where the parent, guardian or person legally having custody of a

BOCES or other local governments. The statute imposes a cost to school non-resident student has provided written consent to the sharing between
districts for reasonable and necessary expenses to notify parents that the the school district of location and the school district of residence, of
school district will request dental certificates. In addition, there will be personally identifiable information concerning such student from records
statute-imposed cost associated with the school health personnel for time collected or maintained pursuant to Part B of the Individuals with Disabil-
devoted to the record keeping of the requested certificates. It is anticipated ities Education Act [between the school district of location and the school
that any such costs will be minimal in that they will be included, using district of residence], the school district of location may submit a claim,
existing staff and resources, within the practices presently used by school subject to the requirements of paragraph (3) of this subdivision, to the
districts to provide notification of student general health certificates. All school district of residence for the evaluation costs, committee on special
public schools currently have a system for notification related to health education administrative costs and special education services costs for the
examination requirements. non-resident student. The school district of residence shall pay the school

4. MINIMIZING ADVERSE IMPACT: district of location the costs claimed, unless the school district of residence
The proposed rule is necessary to implement Education Law 903, as disagrees with such costs and requests an administrative review by the

amended by Chapter 281 of the Laws of 2007, and imposes no compliance Commissioner pursuant to paragraph (4) of this subdivision. 
requirements or costs on school districts and BOCES located in rural areas (2) Where the parent, guardian or person legally having custody of a
beyond those required by the statute. Since these statutory requirements non-resident student has refused to provide written consent to the sharing
apply to all schools throughout the State, it was not possible to establish between the school district of location and the school district of residence,
different compliance and reporting requirements for school districts in of personally identifiable information concerning such student from
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records collected or maintained pursuant to Part B of the Individuals with Section 4 of Chapter 378 of the Laws of 2007 amended subdivision 7 of
Disabilities Education Act, the school district of location may submit a section 3602-c of the Education Law, relating to the provision of special
claim to the State Education Department, on a form prescribed by the education services to parentally-placed nonpublic school students. Section
Commissioner and subject to the requirements of paragraph (3) of this 3602-c, consistent with the federal requirements of the Individuals with
subdivision, for reimbursement of evaluation costs, committee on special Disabilities Education Act (IDEA), requires the school district where a
education administrative costs and special education services for the non- nonpublic school is located (district of location) to be the provider of
resident student. Upon verification of the amount of such claim, the Com- special education services to a student with a disability. Subdivision 7 of
missioner shall certify the amount of the claim to the State Comptroller section 3602-c entitles the school district of location to recover costs of
and request an intercept of funds from the school district of residence to special education services, costs of individual evaluations provided for the
the school district of location. student and costs of committee on special education (CSE) administration

directly from the district of residence of the student (district where the(3) The amount charged by the school district of location for the
student’s parents reside). The amount charged by the school district ofcosts attributable to providing special education services to the non-
location for services, evaluation and CSE administrative costs cannotresident student, the costs of conducting evaluation(s) of such student and
exceed the actual cost to the school district of location, after deducting anythe committee on special education administrative costs attributable to
costs paid with federal or State funds. The law further requires the Com-such student shall not exceed the actual cost to the school district of
missioner to adopt regulations prescribing a dispute resolution mechanismlocation, after deducting costs attributable to such student that are paid
that will be available to a school district of residence where such districtwith federal or state funds. The state aid attributable to such a student with
disagrees with the amount of the costs charged by the school district ofa disability shall be determined in accordance with a methodology set
location. forth in guidelines of the Commissioner. The federal aid attributable to

such a student with a disability shall be the per capita amount of funds LEGISLATIVE OBJECTIVES: 
received by the school district pursuant to sections 611 and 619 of Part B The proposed regulation is necessary to carry out the legislative objec-
of the Individuals with Disabilities Education Act, 20 U.S.C.§§ 1411 and tives in section Education Law section 3602-c(7), as amended by Chapter
1419 (United States Code, 2000 edition, Supplement V, Volume 3; Super- 378 of the Laws of 2007. 
intendent of Documents, U. S. Government Printing Office, Stop SSOP, NEEDS AND BENEFITS: 
Washington, D.C. 20402-0001: 2007 - available at the Office of Voca- The proposed amendment is necessary to implement Education Law
tional and Educational Services for Individuals with Disabilities, Room section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, which
1624, One Commerce Plaza, Albany, New York 12234), as determined entitles the school district of location to recover costs to provide special
pursuant to guidelines of the Commissioner. education services to a New York State resident student with a disability

(4) Administrative review of claim. who is parentally placed in a nonpublic school located in such district,
(i) A school district of residence that disagrees with the amount of from a school district of residence; and requires the Commissioner to adopt

costs charged by the school district of location may submit a request for an regulations prescribing a dispute resolution mechanism regarding the
administrative review of such claim to the State Education Department on amount of charges for special education services provided to a nonresident
a form prescribed by the Department. A request for an administrative parentally placed student with a disability. 
review by the Department, shall be submitted not later than one year from COSTS: 
the date of receipt of the claim. Such administrative review shall be the The proposed regulation is necessary to implement Education Law
exclusive remedy for resolution of disputes pursuant to this section and the section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, and
determination of the Commissioner or the Commissioner’s designee upon will not impose any costs beyond those inherent in the statute. The pro-
such review shall be the final determination of the Department. posed regulation will: 

(ii) Upon receipt of such claim, the Department shall require the (1) Establish the process by which a claim by a school district where a
school district of location to provide: (a) verification of the non-resident nonpublic school is located for costs to provide special education services
student’s school district of residence; (b) a certification that the costs to a New York State resident student with a disability who resides in
attributable to such student represent the actual costs to the school district another school district may be made to the school district where that
of location; and (c) a detailed accounting of such claim including, but not student resides; and 
limited to, when the costs were incurred and their relationship to the (2) Describe the process for an administrative review by the Commis-
reimbursable activities. Upon request of the Department, the school dis- sioner when the school district of residence disputes the amount of the
trict of location shall provide any applicable source documents to verify claim by the district of location for such services. 
the claim. The proposed regulation does not impose any additional compliance

(iii) The review shall culminate in a determination by the Commis- requirements on school district. The claiming of reimbursable cost by a
sioner or the Commissioner’s designee and shall be limited to a determina- school district of location, or the initiating of administrative review by the
tion of whether the claimed costs were attributable to the non-resident Commissioner of disputed costs by a school district of residence, is at the
student and reflect the actual cost to the school district of location pursu- discretion of each school district. 
ant to paragraph (3) of this subdivision, and whether such student resided a. Costs to State government: None 
in the school district from which recovery is sought. The school district of b. Costs to local governments: None 
residence shall pay the costs to the school district of location, in accor- c. Costs to regulated parties: None 
dance with the determination of the Commissioner or the Commissioner’s d. Costs to the State Education Department of implementation anddesignee. The Commissioner or the Commissioner’s designee may modify continuing compliance: The State Education Department will incur admin-the amount claimed by the school district of location, as necessary, to istrative costs to review documentation and render decisions regarding thereflect the actual cost to such school district. claim dispute process and to process claims for students where the parents
Text of proposed rule and any required statements and analyses may have not provided consent to share personally identifiable information
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of about their child between the school district providing services and the
Counsel, Education Department, State Education Bldg., Rm. 148, Albany, school district of residence. It is anticipated that these costs will be ab-
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov sorbed using existing Department staff and resources. 
Data, views or arguments may be submitted to: Rebecca H. Cort, LOCAL GOVERNMENT MANDATES: 
Deputy Commissioner, VESID, Education Department, Rm. 1606, One In general, the proposed regulation is necessary to implement 3602-
Commerce Plaza, Albany, NY 12234, (518) 473-2714, e-mail: rcort@ c(7) of the Education Law, as amended by Chapter 378 of the Laws of
mail.nysed.gov 2007, and does not impose any additional program, service, duty or re-
Public comment will be received until: 45 days after publication of this sponsibility upon local governments beyond those imposed by the statute.
notice. The claiming of reimbursable cost by a school district of location, or the
Regulatory Impact Statement initiating of administrative review by the Commissioner of disputed costs

STATUTORY AUTHORITY: by a school district of residence, is at the discretion of each school district. 
Education Law section 207 authorizes the Regents and Commissioner The proposed amendment would add a new Commissioner’s Regula-

to adopt rules and regulations to carry out State laws regarding education. tions section 177.2 to establish the process by which a claim by a school
Education Law section 3602-c establishes district responsibilities for district of location for reimbursement of its costs to provide special educa-

provision of special education services to students enrolled in nonpublic tion services to a New York State resident student with a disability who is
schools. parentally placed in a nonpublic school located in such district may be
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made to the school district where that student resides; and describes the compliance requirements upon local governments beyond those imposed
process for an administrative review by the Commissioner when the school by the statute. The claiming of reimbursable cost by a school district of
district of residence disputes the amount of the claim by the district of location, or the initiating of administrative review by the Commissioner of
location for such services. disputed costs by a school district of residence, is at the discretion of each

school district. PAPERWORK: 
The proposed regulation would require that, in instances where paren- The proposed regulation would add a new Commissioner’s Regulation

tal consent to share personally identifiable special education information section 177.2 to establish the process by which a claim by a school district
about the student is not provided, the school district of location shall of location for reimbursement of its costs to provide special education
submit its reimbursement claim to the State Education Department, on a services to a New York State resident student with a disability who is
form prescribed by the Commissioner for reimbursement of evaluation parentally placed in a nonpublic school located in such district may be
costs, committee on special education administrative costs and special made to the school district where that student resides; and describes the
education services for the non-resident student. Upon verification of the process for an administrative review by the Commissioner when the school
amount of such claim, the Commissioner shall certify the amount of the district of residence disputes the amount of the claim by the district of
claim to the State Comptroller and request an intercept of funds from the location for such services. 
school district of residence to the school district of location. In instances The proposed regulation would require that, in instances where paren-
where parental consent to share personally identifiable special education tal consent to share personally identifiable special education information
information is provided, the school district of location is entitled to directly about the student is not provided, the school district of location shall
recover its costs from the school district of location. submit its reimbursement claim to the State Education Department, on a

The proposed regulation also requires that requests for administrative form prescribed by the Commissioner for reimbursement of evaluation
review by the State Education Department of disputed claim amounts be costs, committee on special education administrative costs and special
submitted on forms prescribed by the Department not later than one year education services for the non-resident student. Upon verification of the
from the date of receipt of the claim. Upon receipt of such claim, the amount of such claim, the Commissioner shall certify the amount of the
Department shall require the school district of location to provide verifica- claim to the State Comptroller and request an intercept of funds from the
tion of the non-resident student’s school district of residence; a certifica- school district of residence to the school district of location. In instances
tion that the costs attributable to such student represent the actual costs to where parental consent to share personally identifiable special education
the school district of location; and a detailed accounting of such claim information is provided, the school district of location is entitled to directly
including, but not limited to, when the costs were incurred and their recover its costs from the school district of location. 
relationship to the reimbursable activities. Upon request of the Depart- The proposed regulation also requires that requests for administrative
ment, the school district of location shall provide any applicable source review by the State Education Department of disputed claim amounts be
documents to verify the claim. submitted on forms prescribed by the Department not later than one year

DUPLICATION: from the date of receipt of the claim. Upon receipt of such claim, the
The proposed regulation will not duplicate, overlap or conflict with any Department shall require the school district of location to provide verifica-

other State or federal statute or regulation and is necessary to implement tion of the non-resident student’s school district of residence; a certifica-
Education Law section 3602-c(7), as amended by Chapter 378 of the Laws tion that the costs attributable to such student represent the actual costs to
of 2007. the school district of location; and a detailed accounting of such claim

ALTERNATIVES: including, but not limited to, when the costs were incurred and their
In general, the proposed regulation is necessary to implement Educa- relationship to the reimbursable activities. Upon request of the Depart-

tion Law section 3602-c(7), as amended by Chapter 378 of the Laws of ment, the school district of location shall provide any applicable source
2007, and to that extent there were no significant alternatives and none documents to verify the claim. 
were considered. Regarding the dispute resolution mechanism, the Depart- PROFESSIONAL SERVICES:
ment considered various procedures to ensure the reimbursement to the The proposed regulation is necessary to implement Education Law
school district of location for the cost of special education services to section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, which
nonresident NYS students, including binding arbitration, and determined became effective June 30, 2007, and does not impose any additional
that the proposed amendment would present the most timely and cost professional service requirements on local governments. 
effective resolution of such disagreements. COMPLIANCE COSTS:

FEDERAL STANDARDS: 
The proposed regulation is necessary to implement Education LawThe proposed regulation relating to reimbursement of cost and a dis-

section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, andpute resolution mechanism is not required by federal law or regulations,
will not impose any costs beyond those inherent in the statute. The pro-but is necessary to implement 3602-c(7) of the Education Law, as amended
posed regulation will: by Chapter 378 of the Laws of 2007. There are no applicable Federal

(1) Establish the process by which a claim by a school district where astatutes, regulations or other requirements. 
nonpublic school is located for costs to provide special education servicesCOMPLIANCE SCHEDULE: 
to a New York State resident student with a disability who resides inIt is anticipated that regulated parties will be able to achieve compli-
another school district may be made to the school district where thatance with the proposed regulation by its effective date.
student resides; and Regulatory Flexibility Analysis

(2) Describe the process for an administrative review by the Commis-Small Businesses: 
sioner when the school district of residence disputes the amount of theThe proposed regulation is necessary to implement Education Law claim by the district of location for such services. section 3602-c(7), as amended by Section 4 of Chapter 378 of the Laws of

The proposed regulation does not impose any additional compliance2007, which entitles the school district of location to recover its costs of
requirements or costs on school districts beyond those inherent in theproviding special education services to a New York State resident student
statute. The claiming of reimbursable cost by a school district of location,with a disability who is parentally placed in a nonpublic school located in
or the initiating of administrative review by the Commissioner of disputedsuch district, from the student’s district of residence. The proposed regula-
costs by a school district of residence, is at the discretion of each schooltion does not impose any adverse economic impact, reporting, recordkeep-
district. ing or any other compliance requirements on small businesses. Because it

ECONOMIC AND TECHNOLOGICAL FEASIBILITY: is evident from the nature of the rule that it does not affect small busi-
The proposed regulation does not impose any new technological re-nesses, no affirmative steps are needed to ascertain that fact and none were

quirements. Economic feasibility is addressed above under compliancetaken. Accordingly, a regulatory flexibility analysis for small businesses is
costs. not required and one has not been prepared. 

MINIMIZING ADVERSE IMPACT: Local Governments: 
The proposed regulation applies to all public school districts in the The proposed regulation is necessary to implement Education Law

State. section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, and to
COMPLIANCE REQUIREMENTS: that extent, does not exceed any minimum State standards. The proposed
The proposed regulation is necessary to implement Education Law regulation has been carefully drafted to meet State statutory requirements

section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, which and does not impose any additional costs or compliance requirements on
became effective June 30, 2007, and does not impose any additional school districts beyond those inherent in the statute. 
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The proposed regulation would add a new Commissioner’s Regulation another school district may be made to the school district where that
section 177.2 to establish the process by which a claim by a school district student resides; and 
of location for reimbursement of its costs to provide special education (2) Describe the process for an administrative review by the Commis-
services to a New York State resident student with a disability who is sioner when the school district of residence disputes the amount of the
parentally placed in a nonpublic school located in such district may be claim by the district of location for such services. 
made to the school district where that student resides; and describes the The claiming of reimbursable cost by a school district of location, or
process for an administrative review by the Commissioner when the school the initiating of administrative review by the Commissioner of disputed
district of residence disputes the amount of the claim by the district of costs by a school district of residence, is at the discretion of each school
location for such services. The claiming of reimbursable cost by a school district. 
district of location, or the initiating of administrative review by the Com- MINIMIZING ADVERSE IMPACT: 
missioner of disputed costs by a school district of residence, is at the The proposed regulation is necessary to implement Education Law
discretion of each school district. section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, and to

that extent, does not exceed any minimum State standards. The proposedLOCAL GOVERNMENT PARTICIPATION: 
regulation has been carefully drafted to meet State statutory requirementsCopies of the proposed regulation will be provided to District Superin-
and does not impose any additional costs or compliance requirements ontendents with the request that they distribute it to school districts within
school districts beyond those inherent in the statute. Since these require-their supervisory districts for review and comment. 
ments apply to all school districts in the State, it is not possible to adoptRural Area Flexibility Analysis different standards for school districts in rural areas. 

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS: The proposed regulation would add a new Commissioner’s Regulation
The proposed regulation will apply to all public school districts in the section 177.2 to establish the process by which a claim by a school district

State, including those located in the 44 rural counties with less than of location for reimbursement of its costs to provide special education
200,000 inhabitants and the 71 towns in urban counties with population services to a New York State resident student with a disability who is
density of 150 per square miles or less. parentally placed in a nonpublic school located in such district may be

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE made to the school district where that student resides; and describes the
REQUIREMENTS AND PROFESSIONAL SERVICES: process for an administrative review by the Commissioner when the school

district of residence disputes the amount of the claim by the district ofThe proposed regulation is necessary to implement Education Law
location for such services. The claiming of reimbursable cost by a schoolsection 3602-c(7), as amended by Chapter 378 of the Laws of 2007, which
district of location, or the initiating of administrative review by the Com-became effective June 30, 2007, and does not impose any additional
missioner of disputed costs by a school district of residence, is at thereporting, recordkeeping and other compliance requirements upon rural
discretion of each school district. areas beyond those imposed by the statute. 

RURAL AREA PARTICIPATION: The proposed regulation would add a new Commissioner’s Regulation
Copies of the proposed rule will be submitted for discussion andsection 177.2 to establish the process by which a claim by a school district

comment to the Department’s Rural Education Advisory Committee,of location for reimbursement of its costs to provide special education
which includes representatives of school districts in rural areas.services to a New York State resident student with a disability who is
Job Impact Statementparentally placed in a nonpublic school located in such district may be
The proposed rule is necessary to implement Education Law section 3602-made to the school district where that student resides; and describes the
c(7), as amended by Section 4 of Chapter 378 of the Laws of 2007, whichprocess for an administrative review by the Commissioner when the school
entitles the school district of location to recover its costs of providingdistrict of residence disputes the amount of the claim by the district of
special education services to a New York State resident student with alocation for such services. 
disability who is parentally placed in a nonpublic school located in suchThe proposed regulation would require that, in instances where paren-
district, from the student’s school district of residence; and requires thetal consent to share personally identifiable special education information
Commissioner to adopt regulations prescribing a dispute resolution mech-about the student is not provided, the school district of location shall
anism regarding the amount of charges for special education servicessubmit its reimbursement claim to the State Education Department, on a
provided to a nonresident parentally-placed student with a disability. Theform prescribed by the Commissioner for reimbursement of evaluation
proposed rule will not have a substantial impact on jobs and employmentcosts, committee on special education administrative costs and special
opportunities. Because it is evident from the nature of the rule that it willeducation services for the non-resident student. Upon verification of the
not affect job and employment opportunities, no affirmative steps wereamount of such claim, the Commissioner shall certify the amount of the
needed to ascertain that fact and none were taken. Accordingly, a jobclaim to the State Comptroller and request an intercept of funds from the
impact statement is not required, and one has not been prepared.school district of residence to the school district of location. In instances

where parental consent to share personally identifiable special education
REVISED RULE MAKINGinformation is provided, the school district of location is entitled to directly

recover its costs from the school district of location. NO HEARING(S) SCHEDULED
The proposed regulation also requires that requests for administrative

Educational Requirements Relating to Tuition Assistance Pro-review by the State Education Department of disputed claim amounts be
gram (TAP) Awardssubmitted on forms prescribed by the Department not later than one year

from the date of receipt of the claim. Upon receipt of such claim, the I.D. No. EDU-09-08-00011-RP
Department shall require the school district of location to provide verifica-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-tion of the non-resident student’s school district of residence; a certifica-
cedure Act, NOTICE is hereby given of the following revised rule:tion that the costs attributable to such student represent the actual costs to

the school district of location; and a detailed accounting of such claim Revised action: Amendment of sections 145-2.2 and 145-2.9 of Title 8
including, but not limited to, when the costs were incurred and their NYCRR.
relationship to the reimbursable activities. Upon request of the Depart- Statutory authority: Education Law, sections 207 (not subdivided),
ment, the school district of location shall provide any applicable source 602(1) and (2), 661(2), and 665(2) and (6)
documents to verify the claim. Subject: Educational requirements relating to Tuition Assistance Pro-

The proposed regulation does not impose any additional professional gram (TAP) awards including those awards for accelerated study.
service requirements on local governments. Purpose: To update the academic achievement requirements (minimum

COSTS: credits and minimum cumulative grade point average) a student must meet
The proposed regulation is necessary to implement Education Law before being certified for a payment on his or her Tuition Assistance

section 3602-c(7), as amended by Chapter 378 of the Laws of 2007, and Program (TAP) award including such an award for accelerated study.
will not impose any compliance requirements or costs on school districts in Text of revised rule: 1. Section 145-2.2 of the Regulations of the Com-
rural areas beyond those inherent in the statute. The proposed regulation missioner of Education is amended, effective July 17, 2008, as follows: 
will: § 145-2.2 Academic requirements; program pursuit and academic pro-

(1) Establish the process by which a claim by a school district where a gress. 
nonpublic school is located for costs to provide special education services (a) State awards first received prior to September 1, 1981. For the
to a New York State resident student with a disability who resides in purposes of articles 13 and 14 of the Education Law, students who have
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received a State award prior to September 1, 1981 shall meet the following interests of the student. Prior approval by the commissioner of the criteria
academic requirements: and procedures used by an institution to consider and grant waivers shall

not be required. The commissioner may review such criteria and proce-(1) Attendance. Failure of the student to pursue the program of study
dures in use, and require an institution to revise those found to be notwill result in the loss of eligibility to receive an award. The institution, in
acceptable. recording and reporting student academic progress, shall take cognizance

of attendance as it relates to progress. (2) Full-time study, academic requirements. For the purposes of
(2) Good academic standing. Good academic standing, where re- articles 13 and 14 of the Education Law, full-time students who receive

quired by law, means that: (i) the institution maintains a formal, published their first State award during the 1981-1982 academic year and thereafter
statement of its requirements for the maintenance of good academic stand- shall maintain good academic standing by complying with the require-
ing; (ii) the student is matriculated at the institution; and (iii) the institution ments prescribed in subparagraph (i) of this paragraph. 
has determined that the student meets its standard for good academic (i) Loss of good academic standing shall be determined at the end
standing. of each term of the academic year, and shall mean that a student has: 

(b) State awards first received during academic year 1981-1982, and (a) failed to pursue the program of study in which he or she is
thereafter. enrolled, as determined pursuant to subparagraph (iii) of this paragraph;

(1) Part-time study, academic requirements. For the purposes of and/or 
articles 13 and 14 of the Education Law, part-time students who receive (b) failed to make satisfactory progress toward the completion
their first State award during the [1981-82 school] 1981-1982 academic of his or her program’s academic requirements, as determined by subpar-
year and thereafter shall maintain good academic standing by complying agraph (iv) of this paragraph. 
with the requirements prescribed in subparagraph (i) of this paragraph. (ii) If a student is determined to have lost good academic standing

[(1)] (i) Loss of good academic standing for [full-time study or] by failing to meet the conditions established in clauses (a) and (b) of
part-time study [, whichever is applicable,] shall be determined at the end subparagraph (i) of this paragraph, further payments of any award under
of each term of the academic year, and shall mean that a student has either: article 13 or 14 of the Education Law shall be suspended until the student

[(i)] (a) failed to pursue the program of study in which he or she is restored to good academic standing by either: 
is enrolled, as determined pursuant to [paragraph (3)] subparagraph (iii) of (a) pursuing the program of study in which he or she is enrolledthis [subdivision] paragraph; or and making satisfactory progress toward the completion of his or her

[(ii)] (b) failed to make satisfactory progress toward the com- program’s academic requirements; or 
pletion of his or her program’s academic requirements, as determined by

(b) establishing in some other way, to the satisfaction of the[paragraph (4)] subparagraph (iv) of this [subdivision] paragraph.
commissioner, evidence of his or her ability to successfully complete an[(2)] (ii) Following a determination that the recipient of an award
approved program. has lost good academic standing, further payments of any award under

(iii) Except as provided for in subparagraph (v) of this paragraph,article 13 or 14 of the Education Law shall be suspended until the student is
a student shall be deemed to be pursuing the approved program of study inrestored to good academic standing by either:
which the student is enrolled if: [(i)] (a) pursuing the program of study in which he or she is

(a) during each term of study in the first year for which anenrolled and making satisfactory progress toward the completion of his or
award is being received, the student receives a passing or failing grade inher program’s academic requirements; or
at least one half of the minimum amount of study required to constitute[(ii)] (b) establishing in some other way, to the satisfaction of
full-time study pursuant to section 145-2.1 of this Subpart; or the commissioner, evidence of his or her ability to successfully complete

(b) during each term of study in the second year for which anan approved program.
award is being received, the student receives a passing or failing grade in[(3)] (iii) Except as provided for in [paragraph (5)] subparagraph
at least three fourths of the minimum amount of study required to consti-(v) of this [subdivision] paragraph, a student shall be deemed to be
tute full-time study pursuant to section 145-2.1 of this Subpart; or pursuing the approved program of study in which [he] the student is

(c) during each subsequent term of study for which an award isenrolled if:
being received, the student receives a passing or failing grade in no less[(i)] (a) during each term of study in the first year for which an
than the minimum amount of study required to constitute full-time studyaward is being received, [he] the student receives a passing or failing grade
pursuant to section 145-2.1 of this Subpart. in at least one half of the minimum amount of study required to constitute

[full-time study or] part-time study, [whichever is applicable,] pursuant to (iv) Except as provided for in subparagraph (v) of this paragraph,
section 145-2.1 of this Subpart; or to determine whether a student receiving an award is making satisfactory

[(ii)] (b) during each term of study in the second year for which progress toward the successful completion of his or her program’s aca-
an award is being received, [he] the student receives a passing or failing demic requirements, each institution shall establish and apply a standard
grade in at least three fourths of the minimum amount of study required to of satisfactory academic progress which includes required levels of
constitute [full-time study or] part-time study, [whichever is applicable,] achievement to be measured at stated intervals. Each institution shall
pursuant to section 145-2.1 of this Subpart; or obtain the approval of the commissioner prior to the implementation of its

standard of satisfactory academic progress and prior to any changes in[(iii)] (c) during each subsequent term of study for which an
such standard. Such standard or revised standard shall include the criteriaaward is being received, [he] the student receives a passing or failing grade
for achievement established by the institution pursuant to the provisions inin no less than the minimum amount of study required to constitute [full-
this subparagraph and shall be submitted in a format prescribed by thetime study or] part-time study, [whichever is applicable,] pursuant to
commissioner. Criteria for achievement shall include, but need not besection 145-2.1 of this Subpart.
limited to: [(4)] (iv) Except as provided for in [paragraph (5)] subparagraph

(v) of this [subdivision] paragraph, to determine whether a student receiv- (a) for students who receive their first State award during the
ing an award is making satisfactory progress toward the successful com- 1981-1982 academic year through and including the 2005-2006 academic
pletion of his or her program’s academic requirements, each institution year, the minimum number of credits earned, or courses successfully
shall establish and apply a standard of satisfactory academic progress completed, at each interval and the minimum cumulative grade point
which includes required levels of achievement to be measured at stated average or similar measure at each interval; or 
intervals. Criteria for achievement shall include, but need not be limited to: (b) for students who receive their first State award during the

[(i)] (a) the minimum number of credits earned, or courses 2006-2007 academic year and thereafter, and who are enrolled full-time in
successfully completed, at each interval; and a two-year, four-year, or five-year undergraduate program on a semester

[(ii)] (b) the minimum cumulative grade point average or simi- or trimester basis, or their equivalent, the applicable required minimum
lar measure at each interval. number of credits accrued and minimum grade point average earned at the

Each institution shall obtain the approval of the commissioner prior to time of the institution’s certification for each payment made on the stu-
the implementation of its standard of satisfactory academic progress and dent’s award, as specified in subparagraphs (i), (ii), (iii) or (iv) of para-
prior to any changes in such standard. graph (c) of subdivision (6) of section 665 of the Education Law; provided

[(5)] (v) The provisions of [paragraphs (3)] subparagraphs (iii) that institutions operating on a trimester basis during the 2006-2007
and [(4)] (iv) of this [subdivision] paragraph may be waived once for an academic year shall apply the satisfactory academic progress standard
undergraduate student and once for a graduate student if an institution pursuant to the provisions in section 665 of the Education Law, and shall
certifies, and maintains documentation, that such waiver is in the best apply the particular requirements prescribed in the satisfactory academic
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progress charts in such section of law for the 2007-2008 academic year Since publication of a Notice of Proposed Rule Making in the State
and thereafter. Register on February 27, 2008, the proposed rule was revised as set forth in

the Statement Concerning the Regulatory Impact Statement filed herewith.(v) The provisions of subparagraphs (iii) and (iv) of this para-
graph may be waived once for an undergraduate student and once for a The revisions to the proposed rule do not require any further changes to
graduate student if an institution certifies, and maintains documentation, the previously published Regulatory Flexibility Analysis.
that such waiver is in the best interests of the student. Prior approval by Rural Area Flexibility Analysis
the commissioner of the criteria and procedures used by an institution to Since publication of a Notice of Proposed Rule Making in the State
consider and grant waivers shall not be required. The commissioner may Register on February 27, 2008, the proposed rule was revised as set forth in
review such criteria and procedures in use, and require an institution to the Statement concerning the Regulatory Impact Statement filed herewith. 
revise those found to be not acceptable. The above revisions to the proposed rule do not require any changes to

2. Section 145-2.9 of the Regulations of the Commissioner of Educa- the previously published Rural Area Flexibility Analysis. 
tion is amended, effective July 17, 2008, as follows: Job Impact Statement

§ 145-2.9 Accelerated study. Since publication of a Notice of Proposed Rule Making in the State
(a) To be eligible to receive payment for accelerated study beyond the Register on February 27, 2008, the proposed rule was revised as set forth in

regular program of study for the academic year, except for part-time the Statement Concerning the Regulatory Impact Statement. 
awards pursuant to Education Law, section 666, or for Vietnam veterans The proposed amendment, as revised, is necessary to conform sections
tuition awards pursuant to Education Law, section 669-a, a student shall [,] 145-2.2 and 145-2.9 of the Commissioner’s Regulations to subdivisions 2
: and 6 of section 665 of the Education Law, as amended by Chapter 57 of

(1) during the regular academic year, be a full-time student matricu- the Laws of 2007, respectively, relating to the academic achievement
lated in an approved program in a school or degree-granting institution in requirements a student mush meet before being certified for a payment on
this State, unless out-of-state study is approved during the regular aca- his or her TAP award including such an award for accelerated study, and
demic year ; and will not have an adverse impact on jobs or employment activities. Because

(2) prior to the term of the application, have earned twenty-four it is evident from the nature of the revised amendment that it will have no
semester hours, or its equivalent, from such school or institution in the two impact on jobs or employment opportunities, no further steps were needed
immediately preceding, consecutive semesters, or their equivalent, pro- to ascertain that fact and none were taken. Accordingly, a job impact
vided that for students pursuing a program of study at a degree-granting statement is not required and one has not been prepared.
institution, the twenty-four semester hours may include the equivalent of Assessment of Public Comment
three semester hours of remedial course work per semester. Since publication of a Notice of Proposed Rule Making in the State

(b) For the purposes of this section, all attendance during a single Register on February 27, 2008, the State Education Department received
summer period [, including intersessions,] shall be considered to constitute the following comment on the proposed amendment. 
a single term of attendance. To be eligible for an award for half-time COMMENT: 
accelerated study, a student shall be a full-time student during the preced- The State Education Department received a letter in support of theing [or succeeding] term and shall have earned twenty-four semester proposed amendment to sections 145-2.2 and 145-2.9 of the Commis-hours, or its equivalent, from such school or institution in the two immedi- sioner’s Regulations. ately preceding consecutive semesters, or their equivalent, provided that DEPARTMENT RESPONSE: for students pursuing a program of study at a degree-granting institution,

No response is necessary.the twenty-four semester hours may include the equivalent of three semes-
ter hours of remedial course work per semester.

[(b)] (c) Accelerated study shall denote study which meets the follow-
ing criteria: 

(1) The term of study shall be a separately organized term in addition
to the regular [school] academic year, with separate registration and sepa- New York State Energyrate charge for tuition and fees. 

(2) Accelerated study shall be accompanied by accelerated tuition Research and Developmentcharges, so that the total tuition charge upon completion of the accelerated
program is comparable to the total tuition charge for the [nonaccelerated] Authority
non-accelerated program. 
Revised rule compared with proposed rule: Substantial revisions were
made in section 145-2.9(a) and (b).

REVISED RULE MAKINGText of revised proposed rule and any required statements and
analyses may be obtained from: Anne Marie Koschnick, Legal Assis- HEARING(S) SCHEDULED
tant, Office of Counsel, Education Department, State Education Bldg.,

CO2 Allowance Auction ProgramRm. 148, Albany, NY 12234, (518) 473-8296, e-mail: legal@mail.
nysed.gov I.D. No. ERD-43-07-00027-RP
Data, views or arguments may be submitted to: Johanna Duncan-Poi-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-tier, Senior Deputy Commissioner of Education - P16, Education Depart-
cedure Act, NOTICE is hereby given of the following revised rule:ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY
Revised action: Addition of Part 507 to Title 21 NYCRR.12234, (518) 474-3862, e-mail: p16education@mail.nysed.gov
Statutory authority: Public Authorities Law, sections 1850-a, 1851,Public comment will be received until: 30 days after publication of this
1854 and 1855notice.
Subject: Create the CO2 Allowance Auction Program, to operate in con-Regulatory Impact Statement
junction with the Department of Environmental Conservation CO2 BudgetSince publication of a Notice of Proposed Rule Making in the State
Trading Program.Register on February 27, 2008, the following substantial revisions were

made to the proposed rule: Purpose: To provide for the administration and implementation by the
Section 145-2.9 was revised to expressly provide for the award of TAP New York State Energy Research and Development Authority (authority)

for accelerated study to students enrolled at both degree-granting institu- or its designee of CO2 allowance auctions and programs to promote the
tions and non-degree granting schools and to clarify that students pursuing purposes of the clean energy technology account (the account) as provided
a program of study at a degree-granting institution may include three by the CO2 Budget Trading Program at 6 (NYCRR) Part 242. This Part
remedial course credits per semester in satisfaction of the eligibility re- complements the provisions of the CO2 Budget Trading Program, which
quirement for such TAP award that students must complete twenty-four was established by the Department of Environmental Conservation to
credit hours, or their equivalent, in the preceding two semesters at such stabilize and then reduce anthropogenic emissions of CO2, a greenhouse
school or institution. gas, from CO2 budget sources in an economically efficient manner.

The revisions do not require any further changes to the previously Public hearing(s) will be held at: 2:00 p.m., June 9, 2008 at Department
published Regulatory Impact Statement. of Environmental Conservation, 625 Broadway, Public Assembly Rm.
Regulatory Flexibility Analysis 129, Albany, NY; 1:00 p.m., June 9, 2008 at Department of Environmental
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Conservation, Region 1, 50 Circle Rd., Conference Basement Rm. 002 A/ that will be funded by the proceeds raised by the auction of allowances
B, Stony Brook, NY. from the Account. The stated purposes of the Account are consistent with

the Authority’s statutory authority, which directs the Authority to conduct,Accessibility: All public hearings have been scheduled at places reasona-
sponsor and assist programs related to new energy technologies and tobly accessible to persons with a mobility impairment.
provide services related to their development. The Authority has the statu-Interpreter Service: Interpreter services will be made available to deaf
tory authority to sell the allowances and enter into any contracts and topersons, at no charge, upon written request submitted within reasonable
execute all instruments necessary to develop, research, promote and re-time prior to the scheduled public hearing. The written request must be
ward investments related to energy efficiency, renewable or non-carbon-addressed to the agency representative designated in the paragraph below.
emitting technologies. Substance of revised rule: The CO2 Budget Trading Program, as

The Authority’s statutory authority springs from Title 9 of Article 8 ofpromulgated by the Department of Environmental Conservation, is imple-
the Public Authorities Law (PAL). In enacting Title 9 of Article 8, themented as the New York State commitment to the Regional Greenhouse
legislature declared, in relevant part, that the purpose of the Authority is,Gas Initiative, and agreement among ten Northeastern State to control and
among other things, to promote the development and utilization of “safe,reduce greenhouse gas emissions and to address the significant challenge
dependable, renewable and economic energy sources and the conservationof climate change. The CO2 Budget Trading Program creates a cap and
of energy and energy resources.” PAL Section 1850-a. The statute directstrade program to reduce carbon dioxide emissions from power plants. The
the Authority to develop and implement [these] “new energy technologies”CO2 Allowance Auction Program, as proposed herein, implements essen-
and “energy conservation technologies” as such terms are broadly definedtial segments of the CO2 Budget Trading Program. The CO2 Allowance
by the statute, in a manner consistent with economic, social and environ-Auction Program creates the Energy Efficiency and Clean Energy Tech-
mental objectives. PAL Sections 1851(10), (11); 1854. Taken together, thenology Account, into which CO2 emissions allowances will be allocated.
“new energy technologies” and “energy conservation technologies” thatFrom that Account, emissions allowances will be auctioned to entities
the statute directs the Authority to promote closely match the “energywhich must comply with the CO2 Budget Trading Program cap and trade
efficiency, renewable or non-carbon-emitting technologies” that are to berequirements. This rule establishes the rules and procedures to implement
promoted through Part 507. In exercising its statutory powers, the Author-an auction program. The proceeds of the auction(s) will be used to promote
ity is directed to cooperate and act in conjunction with various entities,the stated purposes of the Account, and for administrative and implementa-
including State agencies, in exercising its powers, and is authorized totion expenses incurred.
provide services to State agencies in furtherance of its corporate purposes.Substantial revisions were made in sections: 507.6, 507.7, 507.11 and
PAL Section 1854(2). The Authority is empowered to make rules and507.12.
regulations governing the exercise of its corporate powers and in fulfill-

Text of revised proposed rule and any required statements and ment of its corporate purposes by PAL Section 1855(4). 
analyses may be obtained from: Peter R. Keane, Energy Research and

Pursuant to PAL Section 1855, the Authority is specifically empow-Development Authority, 17 Columbia Circle, Albany, NY 12203-6399,
ered to accept from any State agency the grant of any aid in any form and to(518) 862-1090 ext. 3366, e-mail: 242rggi@gw.dec.state.ny.us
comply, subject to the relevant provisions of the Authority’s enablingData, views or arguments may be submitted to: Same as above. legislation, with the terms and conditions of the grant of the aid. Public

Public comment will be received until: 10 days after the last public Authorities Law Section 1855 also provides that the Authority may re-
hearing. ceive, acquire, sell, and dispose of any personal property, and may “enter
Additional matter required by statute: Pursuant to article 8 of the State into any contracts and to execute all instruments necessary or convenient
Environmental Quality Review Act, a short environmental assessment for the exercise of its corporate powers and the fulfillment of its corporate
form, a positive declaration and a draft generic environmental impact purposes.” PAL Sections 1855(5), (10). Finally, the statute provides the
statement are on file. (The supplemental DGEIS is currently being pre- Authority with the statutory authority “to do all things necessary or conve-
pared.) These documents have been prepared jointly with the DEC under nient to carry out its corporate purposes and exercise the powers given and
their proposed rule making RGGI Budget Trading Program, ENV-43-07- granted by this title.” PAL Section 1855(17). 
00028. This rule must be approved by NYSERDA’s Board. Given the numerous references and express emphasis in the Author-
Revised Regulatory Impact Statement ity’s enabling statute on the development of energy conservation and

BACKGROUND renewable energy resources, as central to the Authority’s purpose, the
On December 20, 2005, New York State entered into a historic regional Authority’s establishment of the Account, auction of the allowances, and

agreement to reduce greenhouse gas (GHG) emissions from power plants, use of allowance sale revenues for the purposes stated in the Account
an important step to protect our environment and meet the significant definition clearly fall within the authority granted to NYSERDA by Title 9
challenge of climate change. Under the agreement, the governors of ten of Article 8 of the PAL. 
Northeast and Mid-Atlantic States have committed to propose the Re- 2. LEGISLATIVE OBJECTIVES 
gional Greenhouse Gas Initiative (RGGI), a program to cap and reduce

The legislative history reinforces the plain import of the statutorycarbon dioxide (CO2) emissions from power plants in the region by 10
language. The Governor’s Memoranda approving the Authority’s creationpercent by 2019, for adoption in their states.1 In order to carry out the
states that the primary purpose of this bill is to accelerate the developmentState’s commitment, the Department of Environmental Conservation (the
and use within the State of new energy technologies.” L.1975, c. 864.Department) has proposed to establish the CO2 Budget Trading Program
Upon amendment in 1980, the Governor stated that it is the Authority’sby promulgating 6 NYCRR Part 242. 
statutory mandate to “foster, sponsor and assist development and demon-The CO2 Budget Trading Program is designed to allocate CO2 emis-
stration of new energy generation and conservation technologies.” L.1980,sions allowances (“Allowances”) to an Energy Efficiency and Clean En-
c. 558. ergy Technology Account (“Account”), which will be established and

3. NEEDS AND BENEFITS administered by the New York State Energy Research and Development
Authority (“Authority”) under this Part 507. The CO2 Allowance Auction The Department has determined that the burning of fossil fuels to
Program as set forth at Part 507 is designed to complement the provisions generate electricity is a major contributor to a warming climate, and that a
of the CO2 Budget Trading Program and to effectuate the purposes of the warming climate poses a serious threat to environmental resources and
Account stated therein. public health of New York State. In response, the Department has pro-

As stated in Section 242-5.3 of the proposed CO2 Budget Trading posed to establish the CO2 Budget Trading Program by promulgating 6
Program rule, the Account will be established to promote and reward NYCRR Part 242. Under that Part 242, proceeds from the sale of al-
investments in energy efficiency, renewable or non-carbon emitting tech- lowances to affected generators of CO2 will be used by the Authority to
nologies, and/or innovative carbon emissions abatement technologies with fund programs promoting energy efficiency, renewable or non carbon-
significant carbon reduction potential. The Authority will conduct auc- emitting technologies, and innovative carbon-emissions abatement tech-
tions, pursuant to the process provided in Part 507, through which the nologies with significant carbon reduction potential. The CO2 Allowance
allowances will be made available for sale. The proceeds of the auction(s) Auction Program will thereby effectuate the purposes of the CO2 Budget
will be used to promote the above-stated purposes of the Account, and for Trading Program by producing significant environmental co-benefits in
administrative and implementation expenses incurred. the form of improved local air quality, forest preservation, improved

1. STATUTORY AUTHORITY agricultural manure handling practices leading to better water and air
The Authority currently administers energy efficiency and clean en- quality in rural areas of the State, and a more robust, diverse and clean

ergy technology programs that are similar to the programs and/or projects energy supply in the State. 
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In support of these goals, the auctions will be designed to achieve the with an opening price with increases each round by predetermined incre-
following objectives: achieve fully transparent and efficient pricing of ments. In each round, bidders offer the quantity they are willing to
allowances; promote a liquid allowance market by making entry and purchase at the posted price. Rounds continue so long as demand exceeds
trading as easy and low-cost as possible; be open to participation by the the quantity offered for sale. At the completion of the final round, al-
categories of bidders determined to be eligible by the Authority or its lowances may be allocated, subject to Section 507.6. 
designee in consultation with the Auction Advisory Committee; monitor At such time as the transactions are complete, the Authority will notify
for and guard against the exercise of market power and market manipula- the Department or its designee to transfer the corresponding CO2 al-
tion; be held as frequently as is needed to achieve design objectives; avoid lowances to the winning bidders’ compliance or general accounts. All
interference with existing allowance markets; align well with wholesale unsuccessful bidders may submit a written request for return of all finan-
energy and capacity markets; and to not act as a barrier to efficient cial securities or payments following the conclusion of each auction. After
investment in relatively clean existing or new electricity generating the auction is completed, any CO2 Allowances left unsold shall be made
sources. available for sale in a subsequent auction or group of auctions, according to

An Auction Advisory Committee (“Committee”) comprised of the the provisions of Part 242. 
President and Chief Executive Officer of the Authority, the Commissioner As noted above, proceeds of such auctions will be deposited into a
of the Department and the Chairperson of the New York State Public designated Authority account and will be used to promote and implement
Service Commission, or their respective designees, shall advise the Au- programs for energy efficiency, renewable or non-carbon emitting technol-
thority on procedures relevant to conducting the auctions described in Part ogies, and innovative carbon emissions abatement technologies with sig-
507. Beginning in 2008, CO2 Allowance auctions will be held at least nificant carbon reduction potential, and for reasonable administrative costs
quarterly, but may be held as often as necessary to effectuate the objectives incurred by the Authority in undertaking the activities described in Part
of the CO2 Budget Trading Program, as determined by the Authority in 507 and for administrative costs, auction design and support costs, and
consultation with the Committee. program design and support costs associated with the CO2 Budget Trading

Prior to each auction, the Authority or its designee, in consultation with Program, whenever incurred. 
the Committee, shall select the category or categories of bidders eligible to 4. COSTS 
participate in each auction. Eligible bidders for an auction may include

The administrative costs to regulated parties and other bidders of par-owners of CO2 budget units located in New York, owners of CO2 budget
ticipation in the CO2 Allowance Auction Program are expected to beunits located outside of New York but within the RGGI participating States
minimal. The auction process will provide regulated sources with an op-that have final CO2 Budget Trading rules in place at the time of the auction,
portunity to acquire CO2 allowances for compliance with the CO2 Budgetand other market participants including but not limited to owners of fossil
Trading Program. It has been designed to provide a user-friendly, web-fuel-fired generation units located outside of the RGGI participating State,
based auction platform, and participation will not require qualifications orbrokers, environmental groups and financial and investment institutions.
expertise not already available to regulated parties. Opportunities for par-All otherwise eligible bidders wishing to participate in an auction will be
ticipant training will be available. The requirement that regulated sources,required to open and maintain a compliance or a general CO2 allowance
consisting of fossil fuel-fired electric generating units, reduce their green-account pursuant to Part 242. 
house gas emissions and otherwise comply with the CO2 cap and tradeA detailed description of each auction, including details regarding
program is imposed by the CO2 Budget Trading Program. A detailedparticipation, will be set forth in a Notice of CO2 Allowance Auction
analysis of the costs of the CO2 Budget Trading Program, as promulgated(“Notice”), which will be published on a CO2 allowance auction website
by the Department at Part 242, which this Part 507 is designed to comple-and in the Department’s Environmental Notice Bulletin at least 45 days
ment, is included in the Regulatory Impact Statement for that program. prior to each auction. The Notice will include but will not be limited to the

The Authority will incur costs associated with the design, administra-following information: date and time of auction, type of auction, eligible
tion and implementation of the CO2 Allowance Auction program andcategories of bidders, number of CO2 Allowances to be auctioned, location
associated with administration and implementation of the Account and theand/or electronic address of auction, format of bids, surety or security
programs that will be funded thereby. mechanism to certify eligibility to participate, and the Authority’s infor-

mation contact person. With regard to the administration and implementation of the auctions,
the Authority will need sufficient staff to: administer the auction processAuctions will be implemented through a two-step process, consisting
on an ongoing basis, including the preparation of notices to the public andof (1) a qualification application step that will qualify bidders, and (2) a
other documents required under the process, to review applications sub-competitive bidding step. Only those bidders found qualified through the
mitted by prospective bidders, to conduct and/or supervise the conduct ofstep one application process will be permitted to submit bid(s) in the
each auction, to complete the transactions reached under each auction, andauctions. The qualification application will include a detailed description
to coordinate the administration of the CO2 Allowance Auction Programof the bidder and its corporate background. Prior to participation in auc-
with the Department. The Authority estimates that between two and threetions, otherwise eligible bidders will be required to provide bidder surety.
person years (the full time equivalent of working 100 percent on theThe surety required may be a letter of credit, bond, or other surety instru-
project for a full work year expressed as 220 days) will be required toment deemed acceptable to the Authority or its designee that guarantees
administer and implement the CO2 Allowance Auctions, at a cost ofpayment of the stated surety amount in the event the bidder’s offer is
$110,000 per person per year, inclusive of employee benefits, or up toaccepted and the bidder fails to complete the transaction. 
$330,000 annually. The Authority also expects to contract for variousThe Authority will review each pre-qualification application and make
administrative and support services, including but not limited to servicesdeterminations as to qualification for participation in bidding. Failure to
with respect to the development and administration of an allowance track-provide any information required by the Notice may result in the pre-
ing system and the auction platform, market monitoring and the develop-qualification application being declared incomplete or otherwise deficient.
ment of standards for qualifying offset projects. All prospective bidders will be notified in writing of such determinations

no later than 15 days prior to the date upon which the auction may be The costs incurred by the Authority and the number of staff needed to
conducted. If a pre-qualification application is determined to be incom- administer and implement the programs that are to be funded through
plete or otherwise deficient, the Authority shall notify the bidder and state auction proceeds are difficult to quantify at this time, as those costs will
the reasons therefore. Prospective bidders whose pre-qualification applica- depend in large part on the size and scope of those programs, which in turn
tions have been determined to be incomplete or deficient will be given a will be determined by the amount of funds realized through the auctions. 
reasonable opportunity to provide additional information and to cure such The Authority currently administers application-based offerings and
deficiencies. implements programs, under the System Benefits Charge (SBC) program,

The initial auction shall be conducted as a Single Round Sealed-Bid that are similar to the energy efficiency and clean energy technology
Uniform Price Auction, which is defined as a single round sealed-bid programs that the Authority expects to administer and implement, through
uniform price auction format, under which bidders may submit multiple the use of auction proceeds, under the CO2 Allowance Auction Program.
bids at different prices; the price paid by all awarded bidders will be Under the SBC program, the Authority’s administration and evaluation
uniform and equal to the highest rejected bid price. expenditures are capped at 10% of the funds available. Based on the

The Authority, in consultation with the Committee, may employ a similarity between the current SBC programs and those that the Authority
Single Round Sealed-Bid Uniform Price Auction or an Ascending Price, expects to initiate under the CO2 Allowance Auction Program, the Author-
Multiple Round Auction in subsequent auctions. An Ascending Price, ity expects that administration and evaluation costs under the CO2 Allow-
Multiple Round Auction is defined as a multiple round auction starting ance Auction Program will approximate 10% of the funds available to the
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Authority through auction proceeds. The Authority expects that all costs cant challenge of climate change. Under the agreement, the governors of
will be recovered from the auction proceeds. ten Northeast and Mid-Atlantic States have committed to propose the

Regional Greenhouse Gas Initiative (RGGI), a program to cap and reduce5. LOCAL GOVERNMENT MANDATES 
carbon dioxide (CO2) emissions from power plants in the region by 10The Jamestown Board of Public Utilities (“JBPU”), a municipally
percent by 2019, for adoption in their states.1 In order to carry out theowned utility, owns and operates the S.A. Carlson Generating Station, and
State’s commitment, the Department of Environmental Conservation (thewill need to comply with the provisions of the CO2 Budget Trading
Department) has proposed to establish the CO2 Budget Trading ProgramProgram. In addition to the purchase of allowances through the CO2
by promulgating 6 NYCRR Part 242. Allowance Auction Program, various strategies are available for JBPU to

comply with the CO2 Budget Trading Program, including increasing the The CO2 Budget Trading Program is designed to allocate CO2 emis-
efficiency of the natural gas-fired turbine, co-firing with biofuel, or the sions allowances (“Allowances”) to an Energy Efficiency and Clean En-
purchase of offsets. Should the JBPU decide to participate in the CO2 ergy Technology Account (“Account”), which will be established and
Allowance Auction Program for compliance purposes, the JBPU will be administered by the New York State Energy Research and Development
required to comply with the provisions of Part 507. Authority (“Authority”) under this Part 507. The proposed CO2 Allowance

Auction Program as set forth at Part 507 is designed to complement theNo other additional record keeping, reporting, or other requirements
provisions of the CO2 Budget Trading Program and to effectuate thewill be imposed on local governments under this rulemaking. 
purposes thereof. 6. PAPERWORK 

As stated in Section 242-5.3 of the proposed CO2 Budget TradingBidders in the CO2 Allowance Auction Program will be required to
Program rule, the Account will be established to promote and rewardsubmit a qualification application and associated supporting documenta-
investments in energy efficiency, renewable or non-carbon emitting tech-tion as outlined in Part 507. The process has been designed to minimize the
nologies, and/or innovative carbon emissions abatement technologies withamount of paperwork associated with each application, and allows for the
significant carbon reduction potential. The Authority will conduct CO2continuing qualification of bidders, absent changes, for subsequent auc-
allowance auctions (“Auctions”), through the process provided in Part 507,tions. 
through which the allowances will be made available for sale. The pro-7. DUPLICATION 
ceeds of the Auction(s) will be used to promote the above-stated purposesThe CO2 Allowance Auction Program is designed to complement the
of the Account, and for administrative and implementation expenses in-provisions of the CO2 Budget Trading Program. It does not duplicate any
curred. current regulation or rule. 

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS 8. ALTERNATIVES 
The CO2 Allowance Auction Program is designed to complement the The proposed CO2 Allowance Auction Program is designed to facili-

provisions of the CO2 Budget Trading Program, which provides for the tate compliance with the CO2 Budget Trading Program by providing for
auction of CO2 allowances that are allocated to the Account. The Authority the sale of the CO2 allowances to the owners of affected sources of CO2
will design and implement auctions in accordance with the requirements of emissions and other entities. Owners and other entities that are located in
the CO2 Budget Trading Program. As is provided by the rule, NYSERDA rural areas will be affected, if at all, no differently than those in other areas
has identified two alternative auction formats that may be employed for of the State. 
individual auctions over the course of the program, including: 2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE

(1) Single Round Sealed-Bid Uniform Price Auction, which is defined REQUIREMENTS AND PROFESSIONAL SERVICES 
as a single round sealed-bid uniform price auction format, under which Bidders in the CO2 Allowance Auction Program will be required to
bidders may submit multiple bids at different prices; the price paid by all comply with the Auction application requirements, including the require-
awarded bidders will be uniform and equal to the highest rejected bid ments for supporting documentation, as is outlined in Part 507. The Auc-
price; tion process has been designed to provide a user-friendly, web-based

(2) Ascending Price, Multiple Round Auction, which is defined as a auction platform, and participation will not require qualifications or exper-
multiple round auction starting with an opening price with increases each tise not already available to regulated parties. 
round by predetermined increments. In each round, bidders offer the quan- 3. COSTS 
tity they are willing to purchase at the posted price. Rounds continue so The costs to regulated parties and other bidders of participation in the
long as demand exceeds the quantity offered for sale. At the completion of CO2 Allowance Auction Program are expected to be minimal.2 The auc-
the final round, allowances may be allocated, subject to Section 507.6. tion process has been designed to provide a user-friendly, web-based

NYSERDA hired a consultant to provide information useful in select- auction platform, and participation will not require qualifications or exper-
ing the auction format to be employed. The consultants have provided tise not already available to regulated parties. 
information about the advantages disadvantages of each format. The con- The Authority will incur costs associated with the administration and
sultants have also provided guidance about how frequently to hold auc- implementation of the CO2 Allowance Auctions and associated with ad-
tions, whether and how to sell allowances from future compliance periods ministration and implementation of the Account and the programs that will
in advance of their associated compliance period, and with respect to the be funded thereby.  
use of a reserve price. Within the restrictions of Part 507, NYSERDA and With regard to the administration and implementation of the auctions,
the Auction Advisory Committee will use this information to weigh these the Authority will need sufficient staff to: administer the auction process
alternatives and make decisions about what auction features should be on an ongoing basis, including the preparation of notices to the public and
used in each auction. other documents required under the process, to review applications sub-

9. FEDERAL STANDARDS mitted by prospective bidders, to conduct and/or supervise the conduct of
The CO2 Allowance Auction Program is an administrative program, each auction, to complete the transactions reached under each auction, and

and does not exceed any current federal standard. to coordinate the administration of the CO2 Allowance Auction Program
10. COMPLIANCE SCHEDULE with the Department. The Authority estimates that between two and three
The CO2 Allowance Auction Program will be administered in such a person years (the full time equivalent of working 100 percent on the

manner as to ensure that regulated parties have the opportunity to comply project for a full work year expressed as 220 days) will be required to
with the requirements of the CO2 Budget Trading Program in a timely administer and implement the Auctions, at a cost of $110,000 per person
manner. per year, inclusive of employee benefits, or up to $330,000 annually. The

Authority also expects to contract for various administrative and support
1 In addition to New York, the other states participating in RGGI are: services, including but not limited to services with respect to the develop-
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp- ment and administration of an allowance tracking system and the auction
shire, New Jersey, Rhode Island, and Vermont. platform, market monitoring and the development of standards for qualify-
Regulatory Flexibility Analysis ing offset projects. 
The changes made to the last published express terms do not require any The costs incurred by the Authority and the number of staff needed to
change to the Regulatory Flexibility Analysis for Small Businesses and administer and implement the programs that are to be funded through
Local Governments. auction proceeds are difficult to quantify at this time, as those costs will

depend in large part on the size and scope of those programs, which in turnRevised Rural Area Flexibility Analysis
will be determined by the amount of funds realized through the auctions. On December 20, 2005, New York State entered into a historic re-

gional agreement to reduce greenhouse gas (GHG) emissions from power The Authority currently administers application-based offerings and
plants, an important step to protect our environment and meet the signifi- implements programs, under the System Benefits Charge (SBC) program,
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that are similar to the energy efficiency and clean energy technology Office, 625 Broadway, Public Assembly Rm. 129, Albany, NY; 5:00 PM -
programs that the Authority expects to administer and implement, through 8:00 PM, June 25, 2008 at Department of Environmental Conservation,
the use of auction proceeds, under the CO2 Allowance Auction Program. Central Office, 625 Broadway, Public Assembly Rm. 129, Albany, NY;
Under the SBC program, the Authority’s administration and evaluation 5:00 PM - 8:00 PM, June 26, 2008 at Harrietstown Town Hall, Main St.
expenditures are capped at 10% of the funds available. Based on the and Lake Flower Ave., Saranac Lake, NY; 5:00 PM - 8:00 PM, June 30,
similarity between the current SBC programs and those that the Authority 2008 at Dulles State Office Bldg., 1st Fl. Auditorium, 317 Washington St.,
expects to initiate under the CO2 Allowance Auction Program, the Author- Watertown, NY; and 5:00 PM - 8:00 PM, July 2, 2008 at Genesee Commu-
ity expects that administration and evaluation costs under the CO2 Allow- nity College, College Dr., Conable Technology Bldg., Rm. T102, Batavia,
ance Auction Program will approximate 10% of the funds available to the NY.
Authority through auction proceeds. The Authority expects that all costs Accessibility: All public hearings have been scheduled at places reasona-
will be recovered from the auction proceeds. bly accessible to persons with a mobility impairment.

4. MINIMIZING ADVERSE IMPACT Interpreter Service: Interpreter services will be made available to deaf
Since the proposed CO2 Allowance Auction Program regulations apply persons, at no charge, upon written request submitted within reasonable

equally to affected parties statewide, rural areas are not impacted any time prior to the scheduled public hearing. The written request must be
differently than other areas in the State. The Auction process has been addressed to the agency representative designated in the paragraph below.
designed to provide a user-friendly web-based auction platform, and par- Text of proposed rule: Existing Part 215 is repealed.
ticipation will not require qualifications or expertise not already available A new Part 215 is added as follows:
to regulated parties. 6 NYCRR Part 215, Open Fires

5. RURAL AREA PARTICIPATION Section 215.1 Definitions.
Since the announcement of the Regional Greenhouse Gas Initiative in (a) Open Fire - Any outdoor fire or outdoor smoke producing process

September of 2003, numerous stakeholder meetings were held with af- from which air contaminants are emitted directly into the outdoor atmos-
fected parties and various representative coalitions and consultants to the phere. Open fires include burning in barrels or modifications thereof.
electric industry. Copies of the draft regulations for the CO2 Budget Open fires do not include burning in outdoor furnaces or boilers that are
Trading Program were forwarded to all affected parties prior to initiating used to heat buildings when the devices are actually used for such purpose.
the promulgation of the regulations and interested parties afforded infor- (b) Agricultural Land - The land and on-farm buildings, equipment,
mal opportunities for public comment. Initial drafts and the discussions manure processing and handling facilities, and practices that contribute to
that ensued included the auction of allowances and the use of the auction the production, preparation and marketing of crops, livestock and live-
proceeds. stock products as a commercial enterprise, including a ‘commercial horse

boarding operation’ and ‘timber processing’. Such farm operation may1 In addition to New York, the other states participating in RGGI are: consist of one or more parcels of owned or rented land, which parcels may
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp- be contiguous or noncontiguous to each other. 
shire, New Jersey, Rhode Island, and Vermont. (c) Camp Fire - any outdoor open fire less than three feet in height,2 An analysis of the costs of the CO2 Budget Trading Program, promul- length and width or diameter. 
gated by the Department at Part 242, is included in the Regulatory Impact (d) Agricultural Waste - Any waste from naturally grown products such
Statement for that program. as vines, trees and branches from orchards, leaves and stubble. Agricul-
Job Impact Statement tural waste does not include pesticide containers, fertilizer bags, large
The changes made to the last published express terms do not require any plastic storage bags (including bags commonly known as “Ag bags”),
change to the Job Impact Statement as originally filed. offal, tires, plastic grain bags, and other plastic or synthetic materials. 
Assessment of Public Comment (e) Acquired Structure - A structure donated or loaned from a property
See Assessment of Public Comment at Department of Environmental owner for the purpose of conducting fire training. 
Conservation, Notice of Revised Rule Making, I.D. No. ENV-43-07- Section 215.2 Prohibitions. 
00028-RP, printed in this issue of the State Regiser. Except as permitted by section 215.3 of this Part, no person shall burn,

cause, suffer, allow or permit the burning of any materials in an open fire. 
Section 215.3 Exceptions and restricted burning. 
Burning in an open fire, provided it is not contrary to other law or

regulation, will be allowed as follows: 
(a) Barbecue grills, maple sugar arches, and similar outdoor cooking

devices when actually used for cooking or processing food. Department of Environmental
(b) Small fires for cooking and camp fires provided that only charcoalConservation or natural untreated wood is used as fuel and the fire is not left unattended

until extinguished. 
(c) On-site burning of agricultural wastes as part of a valid agricul-

tural operation on contiguous agricultural lands larger than five acresPROPOSED RULE MAKING
actively devoted to agricultural or horticultural use, provided such waste

 HEARING(S) SCHEDULED is actually grown on those lands and such waste is capable of being fully
burned within a 24-hour period. Open Fires

(d) The use of liquid petroleum fueled smudge pots to prevent frost
I.D. No. ENV-19-08-00003-P damage to crops. 

(e) Ceremonial or celebratory bonfires where not otherwise prohibitedPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
by law, provided that only natural untreated wood or other agriculturalcedure Act, NOTICE is hereby given of the following proposed rule:
products are used as fuel and the fire is not left unattended until extin-

Proposed action: Addition of Part 215, and amendment of Parts 191 and guished. 
621 of Title 6 NYCRR. (f) Small fires that are used to dispose of a flag or religious item, and
Statutory authority: Environmental Conservation Law, sections 1-0101, small fires or other smoke producing process where not otherwise prohib-
3-0301, 9-0105, 9-1103, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, ited by law that are used in connection with a religious ceremony. 
70-0707, 71-2103, and 71-2105 (g) Burning on an emergency basis of explosive or other dangerous or
Subject: Open fires. contraband materials by police or other public safety organization. 
Purpose: To extend a ban of open burning to all household waste and (h) Prescribed burns performed according to Part 194 of this Title. 
most agricultural wastes, and eliminate permit requirements for types of (i) Fire training, including firefighting, fire rescue, and fire/arson
open burning that will be allowed. investigation training, performed under applicable rules and guidelines of
Public hearing(s) will be held at: 5:00 PM - 8:00 PM, June 23, 2008 at the New York State Department of State’s Office of Fire Prevention and
Cortlandville Fire Department, 999 Rte. 13, Cortland, NY; 5:00 PM - 8:00 Control. For fire training performed on acquired structures, the structures
PM, June 24, 2008 at Norrie Point Environment Center, Margaret Lewis must be emptied and stripped of any material that is toxic, hazardous or
Norrie State Park, 256 Norrie Point Way, Staatsburg, NY; 9:30 AM - 12:00 likely to emit toxic smoke (such as asbestos, asphalt shingles and vinyl
PM, June 25, 2008 at Department of Environmental Conservation, Central siding or other vinyl products) prior to burning and must be at least 300
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feet from other occupied structures. No more than one structure per lot or Part 215 was promulgated. Plastics and other types of synthetic packaging
within a 300 foot radius (whichever is bigger) may be burned in a training of consumer products are a large part of today’s waste stream. Smoke or
exercise. emissions containing toxic compounds and particles is released into the air

by the burning or combustion of plastics and other synthetic materials. The(j) Individual open fires as approved by the Director of the Division of
smoke from so-called burn barrels or backyard burning is often releasedAir Resources as may be required in response to an outbreak of an animal
from a smoldering fire, with little dispersion and at ground level, wheredisease upon request by the Commissioner of the Department of Agricul-
people can easily breathe it. Exposure to this smoke may cause eye andture and Markets. 
nose irritation, coughing, nausea, headaches or dizziness. It may also(k) Individual open fires that are otherwise authorized under the envi-
trigger asthma attacks, aggravate heart and lung problems and increase theronmental conservation law, or by rule or regulation of the Department.
risk of other chronic health problems upon repeated exposure. The chance6 NYCRR Part 191, Forest Fire Prevention 
of developing health effects depends upon the type, amount and durationSections 191.1 and 191.5 are repealed 
of exposure.1Sections 191.2-191.4 are renumbered to be sections 191.1-191.3 

In addition to the smoke, the ash produced may contain toxic com-6 NYCRR Part 621, Uniform Procedures 
pounds that persist in the environment and contaminate the soil. Open firesSubdivision (g) of section 621.1 is amended to read as follows: 
also have an effect on the safety of New Yorkers and their property. In a(g) Air Pollution Control, ECL article 19, (implemented by 6 NYCRR
typical year, a significant cause of wildfires in New York State is burningParts 201, 203, [215,] and 231): including construction and operation of a
debris from open fires. Finally, in addition to the recognized public healthnew emission source or a modification to an existing emission source of air
impact, the smoke and odors from backyard burning present a seriouscontamination, and construction of indirect sources of air contamination
quality of life issue by unreasonably interfering with an individual’s com-[and restricted open burning for air pollution control purposes (Note:
fortable enjoyment of life or property. The department’s regional officespermits for restricted open burning for the purpose of forest fire control,
receive numerous complaints regarding smoke and odors from backyardunder authority of section 9-1105 of the Environmental Conservation Law
burning. and 6 NYCRR Part 191, are not subject to this Part)];

Inappropriate Fuels Text of proposed rule and any required statements and analyses may
The primary issue in the combustion of residential solid waste isbe obtained from: Robert Stanton, P.E., Department of Environmental

inappropriate fuels including materials such as garbage, glossy or coloredConservation, 625 Broadway, Albany, NY 12233, (518) 402-8403, e-mail:
papers (e.g., Sunday comics), bleached papers, plastics, polystyrene (such215fires@gw.dec.state.ny.us
as foam cups), natural or synthetic rubber, chemical and pressure-treatedData, views or arguments may be submitted to: Same as above.
wood, heavy oils, asphalt, tar, etc. Heavy metals such as arsenic can bePublic comment will be received until: 5:00 p.m., July 10, 2008
released in the smoke or remain in the ash when chromium-copper-arse-Additional matter required by statute: Pursuant to Article 8 of the State
nate pressure-treated wood is burned. Other toxic metals including lead,Environmental Quality Review Act, a Short Environmental Assessment
nickel and chromium may be also found in the ash depending upon theForm, a Negative Declaration and a Coastal Assessment Form have been
composition of the residential waste. Dioxins and related compounds canprepared and are on file. This rule must be approved by the Environmental
form when materials containing chlorine, such as plastics or wood treatedBoard.
with pentachlorophenol are burned.2 These compounds are produced byRegulatory Impact Statement the low temperatures and incomplete combustion which is typical of back-STATUTORY AUTHORITY yard burning. Obviously there are no controls on an open fire which can

The statutory authority for these regulations is found in the Environ- minimize the release of these compounds as is the case with municipal
mental Conservation Law (ECL) Sections 1-0101, 3-0301, 9-0105, 9- solid waste incinerators. In fact, a study conducted by USEPA, NYSDOH
1103, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 70-0707, 71-2103 and the department determined that uncontrolled backyard burning of 10
and 71-2105. These sections include provisions for the civil and criminal pounds of trash a day produced as much air pollution as the burning of
enforcement of Article 19 of the ECL. 400,000 pounds a day in a well-controlled waste incinerator.3

LEGISLATIVE OBJECTIVES
Potential Health Impacts from Exposure to Smoke from Open Fires It is the declared policy of the state of New York, as pronounced by the
Smoke and ash from open fires contains several toxic compoundsLegislature in the ECL, to maintain a reasonable degree of purity of the air

including dioxins, particulate matter (PM), polycyclic aromatic hydrocar-resources of the State consistent with the public health and welfare and the
bons (PAH), heavy metals, benzene, formaldehyde, styrene, hydrogenpublic enjoyment and the protection of physical property and other re-
chloride, hydrogen cyanide, and hexachlorobenzene. A summary of thesources. That policy requires the use of all available practical and reasona-
potential health effects from some of these compounds is presented in theble methods to prevent and control air pollution in the State of New York.
following paragraphs. The Department of Environmental Conservation (department) has the

Dioxin power, as provided for in the ECL, to formulate, adopt and promulgate,
Open burning is a major source of uncontrolled dioxin. According toamend and repeal codes and rules and regulations for preventing, control-

the EPA, for the years 2002-2004, backyard burning accounted for 57ling or prohibiting air pollution in a manner consistent with that policy. In
percent of the US emissions of dioxins and furans, both known carcino-furtherance of that policy and the Legislature’s objectives, the proposed
gens that persist in the human body and the environment. Studies haverule revision will further limit toxic emissions and be protective of public
linked dioxin exposure to adverse reproductive and developmental effects,health by prohibiting the open burning of residential solid waste and yard
suppression of the immune system, disruption of hormonal systems, andwaste in all cities, villages and towns across the State. With this proposed
cancer.4 Dioxins are persistent and bioaccumulative compounds that re-rule, there are some exceptions to address the needs of rural agricultural
main in the environment and can build up in the food chain. Dioxins cancommunities, local fire departments (for fire training exercises), and law
accumulate in the fat found in meat, fish, and dairy products. Exposure toenforcement officials. Existing 6 NYCRR Part 215 only prohibits the
dioxin can occur when foods are eaten that have been contaminated byburning of “rubbish” in cities, villages and towns with populations greater
dioxin; for example, when backyard burning has contaminated fruits andthan 20,000 and burning of land clearing debris for construction and yard
vegetables grown in gardens or farm animals grazing upon contaminatedwaste. 
feed or soil near burn barrels. NEEDS AND BENEFITS 

Particulate Matter (PM) The department was granted specific powers by the Legislature to
prevent forest fires in the state. In furtherance of these objectives, the The 1997 EPA study evaluation of the emissions from the open burning
proposed rule revisions to Part 191 clarify that mission and make it consis- of household waste in barrels found that PM emissions were significant (19
tent with the revisions to Part 215. The elimination of the Part 191 permit grams per kilogram of refuse burned) especially when compared to the
scheme requires the deletion of the reference to it in Part 621. Part 191 will emissions of a modern, well-controlled incinerator. Almost all of the PM
be eliminated because the original purpose of this rule (and the permit emissions were <2.5 5m in diameter.5 Due to their size, PM-2.5 particles
system associated with it) was to alert Forest Rangers in fire towers that the can by-pass the filtering mechanisms of the human respiratory system and
smoke from a planned fire was not a forest fire, and therefore did not can travel deep in to the lungs. Toxic compounds such as PAHs can adsorb
require emergency response. The fire tower program no longer exists since onto fine particulates.6 Short-term affects from exposure to PM-2.5 in-
more modern methods of forest fire detection have evolved. clude eye, nose and throat irritation, and can cause coughing, sneezing and

Part 215 is being revised to update regulatory requirements in regard to shortness of breath. Further, short-term exposures can worsen existing
open fires and open burning. The composition of the residential solid waste medical conditions such as heart disease and asthma.7 Long-term or
generated today differs significantly from 30 years ago when the current chronic exposures to PM-2.5 can lead to bronchitis and increased risk of
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lung cancer or heart disease. Exposure to particulate matter has been their refuse, leaves, brush and recyclables. They typically consist of a few
directly linked with a variety of health effects, including increased risks of roll-off containers into which residents deposit their wastes. When the
cardiopulmonary diseases. This increase may result in additional emer- containers are full, they are carted off to a permitted, composite lined solid
gency room visits and hospitalizations as well as increased school and waste landfill. 
work absenteeism. Children, the elderly, people with preexisting cardio- Due to the potential increase in the amount of household waste, brush,
vascular or respiratory diseases, such as asthma, and others who are active and land clearing debris, communities may need to upgrade these transfer
outdoors are at risk to exposures to PM-2.5.8 facilities. Most rural transfer stations are located on adequate land for

PAHs expansion; many of them being located at a former landfill which was
closed under 6 NYCRR Part 360 regulations. Upgrades would primarilyPAHs are a group of naturally-occurring substances formed during the
consist of large trash compactors for household refuse, and wood chippersincomplete burning of coal, fuel oil, gas, wood, or other carbon-containing
or tub grinders for brush and land clearing debris. Some communitiescompounds. There are over 100 compounds in this pollutant group. PAHs
currently rent tub grinders on a weekly or monthly basis to reduce brush/are commonly found in particulate matter released from backyard burning.
limbs to wood chips or mulch. These products can in turn be given back toSome PAHs are believed to be human carcinogens.9
the residents or used in municipal landscaping projects. Carbon Monoxide 

There are limited exemptions for agricultural operations which shouldExposures to low levels of carbon monoxide can cause serious health
mitigate some of the costs. These are for the burning of agricultural wastesconcerns to people with heart disease, including chest pain or limiting a
generated on-site as part of a valid agricultural operation on lands whichperson’s ability to exercise.10

are devoted to agricultural or horticultural use. Benefits of the Proposed Rule 
In addition, societal savings of health related costs in affected ruralThe primary benefit of the proposed rule, if promulgated, would be a

areas should more than make up for the increased costs of solid wastesignificant improvement in health and quality of life for those impacted by
disposal. A single hospitalization for asthma outside of New York Citysmoke from a neighbor’s burn barrel. 
costs over $8,900 and the total cost for asthma hospitalizations amountedThe benefit of revising Part 191 will be to eliminate a permit scheme
to over $284 million in 2002.1 This does not account for other societalthat is no longer needed. The revised Part 215 bans outdoor burning, with
costs related to asthma such as medications, lost work time, etc. Evensome exceptions, thereby eliminating the need for the permits. 
modest reductions in the rate of asthma incidence would amount to savingsThe benefit of revising Part 621 is to remove what would otherwise be
of millions of dollars as well as the increased quality of life for asthmaa confusing, as well as obsolete, reference to Part 191. 
sufferers. COSTS 

LOCAL GOVERNMENT MANDATES The following is an estimate of the costs to implement Part 215, Part
No additional record keeping, reporting or other requirements would be191 and Part 621. These costs are somewhat difficult to estimate since the

placed upon local governments if the revisions to Part 191, Part 215, andimplementation of these rules will have a financial affect only on the
Part 621 are promulgated. There will be less paperwork on the part of localsection of the general public which currently disposes of their solid waste
government entities that now process open burning permits. by burning. Difficulty arises since costs of solid waste are sometimes

DUPLICATIONincluded in the tax base of the community. Therefore, estimating is typi-
cally done by two methods, one being the cost to the individual who is No duplication or overlap exists with other rules. The changes to Parts
disposing of his waste, the other being the cost to the community in which 191 and 215 will serve to eliminate regulatory overlap. 
that individual lives. ALTERNATIVES 

Costs to the Individual: The primary alternative is to leave the scheme as is, that is to do
For those who currently dispose of their household trash by burning it nothing. Another alternative is to merely lower the population threshold

in an open fire, there will be some costs for proper disposal of their that would allow open burning. A third alternative would be to change the
household refuse. Some individual households will choose to have their threshold to one of population density. None of these alternatives would be
refuse picked up by a waste hauler at their homes. The cost of household as protective of both the environment and human health as the proposed
refuse pickup varies, but typical amounts range from $20.00 - $80.00 per changes. Several municipalities do have open burning restrictions. The
month. Other households will choose to drop off their refuse at the local towns of Depew and Lancaster in Western New York and the county of
landfill or transfer station. According to the department’s Division of Solid Monroe (Rochester) have bans on all open burning. However, a state
and Hazardous Materials, a survey of rural counties across New York State regulation insures consistency across the state (although municipal/county
found the average per bag (approximately 30 gallons) disposal rate at bans can be more stringent) and, when it comes to crafting an air pollution
transfer stations ranged from $1.00 to $3.00 per bag. Assuming a two bag regulation, the Division of Air Resources has a higher level of expertise
per week average, this represents a cost of $104.00 to $312.00 per year. than municipalities. Other states such as New Jersey have regulations
Transfer stations may also charge an annual fee for a permit. This cost which ban “open burning for the purpose of disposal”. We prefer an option
could be as much as $100.00 per year. Combining all these costs gives us which does not require “determination of intent”. A ban on all open
an average range of $104.00 to $412.00 per household per year. burning is easier to understand and enforce. In addition, the department is

Costs to the Community: charged under Article 19 of the ECL with the task of setting standards that
Most transfer stations are owned and run by municipalities (cities, are protective of the public health. 

towns and villages). This is due, for the most part, to the 6 NYCRR Part FEDERAL STANDARDS 
360 regulations which were promulgated on December 15, 1988. These There are no applicable federal regulations pertaining to open burning. 
regulations required each county to be responsible for the management and COMPLIANCE SCHEDULE 
disposal all municipal solid waste generated in their area. Most counties Compliance will be required upon the effective date of the rule, which
formed solid waste management associations and either built a landfill, is 30 days after filing with the Department of State.
built a series of transfer stations, or both. In turn, the municipalities which
were now responsible for waste disposal would pay for the cost of disposal

1 NYS DOH, “Does Burning Trash May It Disappear?” http://www.by raising taxes, charging fees at transfer stations, or both. For example, a
health.state.ny/environmental/outdoors/air/trash.htmrural community with a population of 1000 might expect their cost of
2 “Toxicological Profile for Chlorinated Dibenzo-p-Dioxins”, U.S. Depart-transport and disposal of solid waste to increase by as much as $12,155.00
ment of Health and Human Services, Public Health Service, Agency forper year. This is based on data provided by the Division of Solid and
Toxic Substances and Disease Registry, December 1998. Page 3.Hazardous Materials and assumes the following worst case factors: one
3 Lemieux, P.M. Evaluation of Emissions from the Open Burning ofresident in three currently uses a burn barrel to dispose of their waste; an
Household Waste in Barrels, Vol. 1; Technical Report EPA-600/R-97-average person produces four pounds of solid waste a day; and the cost of
134a (NTIS PB98-127343); U.S. Government Printing Office: Washing-transport and disposal of solid waste is $50.00 per ton. Comparing these
ton, D.C., November 1997.minimal garbage disposal costs to the costs associated with burning barrels
4 US EPA, “Backyard Burning,” http//www.epa.gov/msw/backyard/such as the degradation of air quality, accidental forest fires, and foremost,
health.htmthe possible public health effects and loss of quality of life, the costs seem

even more inconsequential. 5 Lemieux, P.M. Evaluation of Emissions from the Open Burning of
There will likely be a need for more employees (or employee hours) at Household Waste in Barrels, Vol. 1; Technical Report EPA-600/R-97-

rural solid waste transfer stations and at private waste haulers. Rural solid 134a (NTIS PB98-127343); U.S. Government Printing Office: Washing-
waste transfer stations are usually small facilities where residents bring ton, D.C., November 1997, page 2.
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6 “Health Effects of Wood Smoke”, Washington State Department of disposal all municipal solid waste generated in their area. Most counties
Ecology, August 2004, page 8. formed solid waste management associations and either built a landfill,

built a series of transfer stations, or both. In turn, the municipalities which7 “Fine Particles Questions and Answers”, NYSDOH, www.health.
were now responsible for waste disposal would pay for the cost of disposalstate.ny.us/environmental/indoors/air/pmq_a.htm, page 1. Downloaded
by raising taxes, charging fees at transfer stations, or both. For example, aJune 15, 2007.
rural community with a population of 1000 might expect their cost of8 “Fine Particle (PM 2.5) Designations, Frequent Questions”, EPA,
transport and disposal of solid waste to increase by as much as $12,155.00www.epa.gov/pmdesignations/faq/htm, page 2.
per year. This is based on data provided by the Division of Solid and9 US EPA, “Backyard Burning,” http://www.epa.gov/msw/backyard/
Hazardous Materials and assumes the following worst case factors: onehealth.htm
resident in three currently uses a burn barrel to dispose of their waste; an10 “Health and Environmental Impacts of CO”, USEPA, March 6, 2007
average person produces four pounds of solid waste a day; and the cost of(obtained at www.epa.gov/air/urbanair/co/hlth1.htm \l on June 25, 2007).
transport and disposal of solid waste is $50.00 per ton. Comparing theseRegulatory Flexibility Analysis
minimal garbage disposal costs to the costs associated with burning barrelsThe purpose of revising Part 191 and Part 215 is to update regulatory
such as the degradation of air quality, accidental forest fires, and foremost,requirements in regard to open fires and open burning. The need to update
the possible public health effects and loss of quality of life, the costs seemis based on the changes in both the type of materials burned in such fires
even more inconsequential. and the increase in scientific knowledge about the toxic materials released

MINIMIZING ADVERSE IMPACT into the air by the combustion of those materials. Part 621 is being revised
The express terms contain limited exemptions for agriculture. Theseto remove a reference that will become obsolete with the changes in the

are for the burning of agricultural wastes generated on-site as part of aother two parts. 
valid agricultural operation on lands which are devoted to agricultural orEFFECTS ON SMALL BUSINESS AND LOCAL GOVERNMENTS 
horticultural use. The revisions to Part 621 will have no effect on small business because

SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-it is solely to remove a reference that becomes obsolete by the other
TION revisions. The revisions to Part 191 will have no effect on small business

generally. To the extent that pre-printed permits forms are used for Part Small businesses and local governments will have the opportunity to
191 permits, the one possible exception to this is that there will be less comment on this proposed rule and speak at public hearings. The State
demand for printing services. Administrative Procedures Act requires agencies to provide public and

The revisions to Part 215 will affect small businesses involved in private interests in rural areas the opportunity to participate in the rule
agriculture, construction, and waste haulers. Agricultural operations that making process and/or public hearings. The Department will hold public
produce rubber wastes (from old tires), plastic wastes and paper wastes hearings on Part 215 in upstate areas and will notify interested parties of
that are now burned in an open fire will need to expend funds to properly this proposed rulemaking. 
dispose of those materials. Any construction involving land clearing may ECONOMIC AND TECHNOLOGICAL FEASIBILITY 
be affected, as the waste from grubbing and land clearing will no longer be There are no technological or economic impediments which would
allowed to be burned in an open fire, but will need to be disposed of by interfere with the revisions to Parts 191, 215, and 621. The termination of
other methods such as recycling, placement in a sanitary landfill, or burned the Part 191 permit scheme would eliminate paperwork. Although there
in a permitted municipal waste incinerator. Some wastes produced from are currently limits on the feasibility of recycling some types of agricul-
land clearing operations may be turned into salable products such as tural waste, the North East Waste Management Officials Association
mulch, firewood and wood pellets. Waste haulers may need to hire addi- (NEWMOA) has recently received a grant to facilitate a solution.
tional staff to deal with increased demand for their services, especially in NEWMOA is forming a work group (with the help of Cornell Cooperative
rural areas. No other businesses will be affected since they (any commer- Extension) to assist in the development and implementation of a regional
cial businesses) are already banned from open burning under the existing project to conduct training and provide technical assistance to increase
rule. recycling of agricultural plastics in rural areas of four Northeastern states:

Local governments may need to hire additional employees for their Maine, New Hampshire, New York and Vermont. There should be no
transfer stations and there will be increased landfill costs associated with other affect on the limitations and feasibility issues regarding recycling
final disposal of a somewhat larger waste stream. These additional costs plants and landfills.
should be offset by the additional revenues which will be generated from Rural Area Flexibility Analysisfees at the local transfer stations. There may be some one-time costs

The purpose of revising Part 215 is to update regulatory requirementsassociated with upgrading these transfer stations to be able to handle the
in regard to open fires and open burning. The need to update is based on theadditional waste stream. 
changes in both the type of materials burned in such fires and the increaseCOMPLIANCE REQUIREMENTS 
in scientific knowledge about the contaminants released into the air by theFor the revisions to Part 191, Part 215, and Part 621 there are no
combustion of those materials. reporting or recordkeeping requirements for small businesses or local

The purpose of revising Part 191 is to repeal outdated portions of thegovernments. 
rule and portions that will become redundant if Part 215 is revised asPROFESSIONAL SERVICES 
recommended. The revisions to Part 215 may cause some local governments to require

The purpose of revising Part 621 is to remove references to the permitsengineering planning and design for the upgrading of their transfer stations
required by current versions of Parts 191 and 215 that will become out-and related solid waste facilities sooner than they may would otherwise
dated if those rules are revised as recommended. need. The revisions to Part 191 and Part 621 will not require any profes-

TYPES AND ESTIMATED NUMBER OF RURAL AREAS AF-sional services on the part of local governments. Small businesses will not
FECTED require any professional services to comply with any of the proposed rules.

Part 215 applies statewide. The proposed revision may have a greaterCOMPLIANCE COSTS 
impact in rural areas. Although there are no firm statistics, the DepartmentThe following is an estimate of the costs to implement Part 215, Part
believes that many rural residents do not properly dispose of their house-191 and Part 621. It is being done in this manner since these rules must be
hold trash but instead burn the trash in open fires, typically in a 55-gallonimplemented together. These costs are somewhat difficult to estimate since
drum known colloquially as a “burn barrel.” the implementation of these rules will have a financial affect only on the

section of the general public which currently disposes of their solid waste Section 191.1 applies in “the following areas, excepting therein within
by burning. Difficulty arises since costs of solid waste are sometimes the corporation tax limits of any city or village; or in any town with a total
included in the tax base of the community. Therefore, estimating is typi- town population, including incorporated or unincorporated areas, of
cally done by two methods, one being the cost to the individual who is greater than 10,000 people; all of Columbia County; all of Dutchess
disposing of his waste, the other being the cost to the community in which County except the town of Poughkeepsie; the town of New Bremen in
that individual lives. Lewis County; all of Orange County; all of Putnam County; all of Rensse-

Costs to the Community: laer County; the towns of Brasher, Hermon, Lawrence, Russell and Stock-
Most transfer stations are owned and run by municipalities (cities, holm in St. Lawrence County; the towns of Galway, Greenfield, Milton,

towns and villages). This is due, for the most part, to the 6 NYCRR Part Moreau, Northumberland, Providence, Saratoga and Wilton, and the city
360 Regulations which were promulgated on December 15, 1988. These of Saratoga Springs outside the corporation tax limits, all in Saratoga
regulations required each county to be responsible for the management and County; the towns of Bethel, Callicoon, Cochecton, Delaware, Fallsburg,
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Forestburg, Fremont, Highland, Liberty, Lumberland, Mamakating, The proposed rule allows exemptions for agricultural materials. These
Thompson and Tusten, all in Sullivan County.” exempted materials would include wastes which are actually grown on

agricultural land such as cover crops, grape vines and orchard trimmings.Repealing this section will have no impact on local municipalities since
However, agricultural operations that currently burn plastic materials willthe activity needing the 191 permit is, for the most part, being banned by
now be required to dispose of those materials properly. Materials that fallthe new Part 215. Those open burning activities that will continue to be
into this category are pesticide containers, grain bags, fertilizer bags, “ag”authorized by the new Part 215 (campfires, ceremonial fires, explosive
bags (large plastic silage bags), and other packaging. Some of these materi-demolition) are not directly regulated by current ECL or 6NYCRR stat-
als cannot be recycled due to contamination (by the materials they con-utes. Municipalities may need to revise their current statutes and ordi-
tained, such as pesticides) or to the limitations of local recycling programsnances to further regulate those authorized activities by the new Part 215
which may take only certain kinds of plastic (e.g., only number one or onlybut most will have included these types of burning in their current regula-
number two plastic). For some agricultural operations these may representtions. Implementing the new Part 215 will simplify the enforcement of
a significant amount of material, potentially hundreds or even thousands ofopen burning by making most traditional debris fires illegal. Department
pounds of waste material.  police officers (ECOs and Rangers) as well as state police, sheriff deputies

and local police are already authorized by State Fire Code to take action MINIMIZING ADVERSE IMPACTS 
(issue a ticket or make an arrest) as they deem appropriate. Fire and local There are limited exemptions for agricultural operations which should
code enforcement officers will also have authority to demand an open mitigate some of the costs. These are for the burning of agricultural wastes
debris fire be extinguished since State Fire Code prohibits open fires that generated on-site as part of a valid agricultural operation on lands which
are prohibited by State laws and regulations. are devoted to agricultural or horticultural use. 

COMPLIANCE REQUIREMENTS In addition, societal savings of health related costs in affected rural
The changes that the Department is proposing will establish a general areas should more than make up for the increased costs of solid waste

ban on open burning with some limited exceptions. This means that no one disposal. A single hospitalization for asthma outside of New York City
can dispose of their trash by burning it in an open fire anywhere in the cost over $8,900 and the total cost for asthma hospitalizations amounted to
state. Currently residents of towns with populations under 20,000 are not over $284 million in 2002. This does not account for other societal costs
subject to any statewide prohibition that would prevent them from burning related to asthma such as medications, lost work time, etc. Even modest
rubbish; under the new rule this practice would be banned. reductions in the rate of asthma incidence would amount to savings of

The revisions to Part 191 and Part 215 will eliminate the need for millions of dollars as well as the increased quality of life for asthma
permits for those types of open fires that will still be allowed. sufferers. 

COSTS RURAL AREA PARTICIPATION 
The following is an estimate of the costs to implement Part 215, Part The State Administrative Procedures Act requires agencies to provide

191 and Part 621. It is being done in this manner since these rules must be public and private interests in rural areas the opportunity to participate in
implemented together. These costs are somewhat difficult to estimate since the rule making process and or public hearings. The Department will hold
the implementation of these rules will have a financial affect only on the public hearings on Part 215 in upstate areas and will notify interested
section of the general public which currently disposes of their solid waste parties of this proposed rulemaking.
by burning. Difficulty arises since costs of solid waste are sometimes Job Impact Statement
included in the tax base of the community. Therefore, estimating is typi-

The purpose of revising Part 215 is to update regulatory requirementscally done by two methods, one being the cost to the individual who is
in regard to open fires and open burning. The need to update is based on thedisposing of his waste, the other being the cost to the Community in which
changes in both the type of materials burned in such fires and the increasethat individual lives. 
in scientific knowledge about the toxic materials released into the air by

Costs to the Individual: the combustion of those materials. 
For those who dispose of their household trash by burning it in an open The changes that the Department is proposing will establish a generalfire and will no longer be able to do so under the new rule, there will be ban on open burning with some limited exceptions. Since household trashsome costs for proper disposal of their household refuse. Some individual will no longer be able to be burned by homeowners in an open fire therehouseholds will choose to have their refuse picked up by a waste hauler at may be an increased opportunity for jobs in the solid waste disposaltheir homes. The cost of household refuse pickup varies, but typical industry. amounts range from $20.00 - $80.00 per month. Other households will

The purpose of revising Part 191 is to repeal outdated portions of thechoose to drop off their refuse at the local landfill or transfer station.
rule and portions that will become redundant if Part 215 is revised asAccording to the Departments’ Division of Solid and Hazardous Materials,
recommended. The purpose of revising Part 621 is to remove references toa survey of rural counties across New York State found the average per bag
the permits required by current versions of Parts 191 and 215 that will(approximately 30 gallons) disposal rate at transfer stations ranged from
become outdated if those rules are revised as recommended. $1.00 to $3.00 per bag. Assuming a two bag per week average, this

NATURE OF IMPACT represents a cost of $104.00 to $312.00 per year. Transfer stations may also
The impact will be statewide. We have no firm number of householdscharge an annual fee for a permit. This cost could be as much as $100.00

or individuals that may be impacted by the rule, it is estimated, however,per year. Combining all these costs gives us an average range of $104.00 to
based on an extrapolation of a study done in St. Lawrence County1, the$412.00 per household per year. 
number of households that burn their waste is thought to be in the tens ofCosts to the Community: 
thousands. Rather than being burned, most of this waste will be placed in aMost transfer stations are owned and run by municipalities (cities,
landfill. towns and villages). This is due, for the most part, to the 6 NYCRR Part

There is a potential increase in available employment associated with360 Regulations which were promulgated on December 15, 1988. These
the proper disposal of solid waste. There will likely be a need for moreregulations required each county to be responsible for the management and
employees (or employee hours) at rural solid waste transfer stations and atdisposal all municipal solid waste generated in their area. Most counties
private waste haulers. Rural solid waste transfer stations are usually smallformed solid waste management associations and either built a landfill,
facilities where residents bring their refuse, leaves, brush and recyclables.built a series of transfer stations, or both. In turn, the municipalities which
They typically consist of nothing more than a few roll-off containers intowere now responsible for waste disposal would pay for the cost of disposal
which residents deposit their wastes. When the containers are full, they areby raising taxes, charging fees at transfer stations, or both. For example, a
carted off to a permitted, composite lined solid waste landfill. rural community with a population of 1000 might expect their cost of

transport and disposal of solid waste to increase by as much as $12,155.00 Due to the potential increase in the amount of household waste, brush,
per year. This is based on data provided by the Division of Solid and and land clearing debris, communities may need to upgrade these transfer
Hazardous Materials and assumes the following worst case factors: one facilities. A recent review of the Department’s Division of Solid and
resident in three currently uses a burn barrel to dispose of their waste; an Hazardous Materials records indicated that most rural transfer stations are
average person produces four pounds of solid waste a day; and the cost of located on adequate land for expansion; many of them being located at a
transport and disposal of solid waste is $50.00 per ton. Comparing these former landfill which was closed under 6 NYCRR Part 360 Regulations.
minimal garbage disposal costs to the costs associated with burning barrels Upgrades would primarily consist of large trash compactors for household
such as the degradation of air quality, accidental forest fires, and foremost, refuse, and wood chippers or tub grinders for brush and land clearing
the possible public health effects and loss of quality of life, the costs seem debris. Some communities currently rent tub grinders on a weekly or
even more inconsequential. monthly basis to reduce brush/limbs to wood chips or mulch. These prod-
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ucts can in turn be given back to the residents or used in municipal Part 242 establishes emission budgets for CO2. Part 242 establishes a
landscaping projects. trading program by creating and allocating allowances that are limited

authorizations to emit up to one ton of CO2 in each control period. Af-The Department currently has a program through which communities
fected sources are required to hold for compliance deduction, at the respec-may receive Municipal Solid Waste Grants. These grants will reimburse
tive allowance transfer deadlines, the tonnage equivalent to the emissionsfifty percent of the purchase price of wood chippers, tub grinders, or
at the source for the control period immediately preceding such deadline. additional recycling equipment. There should be no additional costs to

municipalities as any additional services they provide will be covered by For Part 242, the first control period commences on January 1, 2009
the additional user fees. There may be a one-time administrative and/or and concludes on December 31, 2011. Subsequent control periods begin
engineering cost associated with upgrading the transfer stations. Accord- on January 1st and conclude on the December 31st three years later. Part
ing to the Division of Solid and Hazardous Materials, there is no shortage 242 applies to units that serve an electrical generator with a nameplate
of landfill space in the state, so there will be no impact on landfills. capacity equal to or greater than 25 megawatts of electrical output and sells

The repeal of Sections 191.1 and 191.5 and the changes to Part 621 will or uses any amount of electricity. 
eliminate permits currently required to conduct open burning. However Part 242 includes a limited exemption provision that allows units
since the revisions to Part 215 would ban most of these fires, there should otherwise affected by the regulation to be exempt from nearly all of the
be no job impacts due to the Part 191 and 621 revisions. reporting, permitting and allowance compliance requirements. A limited

CATEGORIES AND NUMBERS OF JOBS OR EMPLOYMENT OP- exemption is available to industrial units that restrict the supply of the
PORTUNITIES AFFECTED unit’s electrical output to the grid during a control period to less than 10

While there may be an increased opportunity for jobs handling solid percent of the gross generation of the unit. 
waste, it is difficult to determine the exact number of jobs. The amount of Part 242 requires each CO2 budget unit to have a CO2 authorized
the increase in solid waste to be handled is thought to be a small percentage account representative (AAR) who shall be responsible for, among other
of the existing amount. things, complying with the CO2 budget permit requirements, the monitor-

REGIONS OF ADVERSE IMPACT ing requirements, the allowance provisions, and the recordkeeping and
None. reporting requirements. The owner and/or operator of the unit may also
MINIMIZING ADVERSE IMPACT designate an alternate CO2 AAR to perform the above duties. The CO2

Budget Trading Program was designed to allow for the use of agents thatNo adverse impacts. 
can make electronic submissions on behalf of the AAR and AlternateSELF-EMPLOYMENT OPPORTUNITIES 
AAR. If the CO2 budget source is also subject to the CAIR NOx OzoneThere may be self-employment opportunity involved with handling
Season Trading Program, CAIR NOx Annual Trading Program, or CAIRsolid waste; it is difficult to determine the exact number of jobs.
SO2 Trading Program then, for a CO2 Budget Trading Program compli-
ance account, this natural person shall be the same person as the alternate1 Studies were done by staff of the St. Lawrence County Planning Office in
CAIR designated representative under such programs. If the CO2 budgetNovember 1996, November 2002 and November 2006. A Summary Re-
source is also subject to the Acid Rain Program, then for a CO2 Budgetport can be downloaded at http://www.co.st-lawrence.ny.us/Planning/
Trading Program compliance account, this natural person shall be the sameOpenBurningAwareness/OpenBurningSummary-April 2006.pdf
person as the alternate designated representative under the Acid Rain
Program. REVISED RULE MAKING

In order to meet the necessary permit requirements, the authorizedHEARING(S) SCHEDULED
account representative of each CO2 budget unit shall submit a complete
application for a facility operating permit or a modification to an existingNew York State CO2 Budget Trading Program
permit in accordance with the provisions of 6 NYCRR Parts 201 and 621.

I.D. No. ENV-43-07-00028-RP The CO2 AAR shall submit to the department a compliance certification
report for each control period by March 1st immediately following thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
relevant control period. cedure Act, NOTICE is hereby given of the following revised rule:

The Statewide CO2 Budget Trading Program base budget is 64,310,805Revised action: Addition of Part 242, and amendment of Part 200 of Title
tons per year for the first two control periods (2009-2011 and 2012-2014).6 NYCRR.
The base budget decreases as follows: to 62,703,035 tons in 2015, toStatutory authority: Environmental Conservation Law, sections 1-0101,
61,095,265 tons in 2016, to 59,487,495 tons in 2017 and to 57,879,7251-0303, 3-0301, 11-0303, 11-0305, 11-0535, 13-0105, 15-0109, 15-1903,
tons per year for 2018 and beyond. By January 1, 2009, the department or16-0111, 17-0303, 19-0103, 19-0105, 19-0107, 19-0301, 19-0303, 19-
its agent will record in the energy efficiency and clean technology account0305, 24-0103, 25-0102, 34-0108, 49-0309, 71-2103 and 71-2105; Energy
the CO2 allowances for all allocation years. Law, sections 3-101 and 3-103; Public Authorities Law, sections 1850,

The department will allocate most of the CO2 Budget Trading Program1851, 1854 and 1855
base budget to the energy efficiency and clean energy technology account.Subject: New York State CO2 Budget Trading Program. These regula- The New York State Energy Research and Development Authoritytions apply statewide to fossil fuel-fired electric generating units. (NYSERDA) will administer the energy efficiency and clean technology

Purpose: To reduce CO2 emissions from fossil fuel-fired electric generat- account so that allowances will be sold in an open and transparent allow-
ing sources statewide to counter the threat of a warming climate. The CO2 ance auction or auctions. The proceeds of the auction or auctions will be
Budget Trading Program will also produce significant environmental co- used to promote the purposes of the energy efficiency and clean technol-
benefits in the form of improved local air quality, forest preservation, ogy account and for administrative costs associated with the CO2 Budget
improved agricultural manure handling practices leading to better water Trading Program. The auction will be carried out to achieve the following
and air quality in rural areas of the State, and a more robust, diverse and objectives to the extent practicable: achieve fully transparent and efficient
clean energy supply in the State. pricing of allowances; promote a liquid allowance market by making entry
Public hearing(s) will be held at: 1:00 p.m., June 9, 2008 at Department and trading as easy and low-cost as possible; be open to participation for
of Environmental Conservation, Region 1, 50 Circle Rd., Conference Rm., bidding by any individual or entity that meets reasonable minimum finan-
Basement Rm. #002 A/B, Stony Brook, NY; 2:00 p.m., June 9, 2008 at cial requirements; monitor for and guard against the exercise of market
Department of Environmental Central Office, 625 Broadway, Public As- power and market manipulation; be held as frequently as is needed to
sembly Rm. 129, Albany, NY. achieve design objectives; avoid interference with existing over-the-
Accessibility: All public hearings have been scheduled at places reasona- counter allowance markets; align well with wholesale energy and capacity
bly accessible to persons with a mobility impairment. markets; and be designed to not act as a barrier to efficient investment in

existing or new electricity generating sources. Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable New York has agreed to specific design elements of the auction. These
time prior to the scheduled public hearing. The written request must be include: reserve price, auction structure and format, allowance sale sched-
addressed to the agency representative designated in the paragraph below. ule, participation, unsold allowances, notice of auctions, monitoring, and

auction results. Substance of revised rule: Part 242 establishes the New York State CO2
Budget Trading Program, which is designed to stabilize and then reduce The Reserve Price represents the price below which no allowances will
anthropogenic emissions of carbon dioxide (CO2), a greenhouse gas be sold at the auction. It will be used to mitigate the potential for auction
(GHG), from CO2 Budget sources in an economically efficient manner. prices to clear significantly below current market prices, due to tacit or
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explicit collusion, weak competition, or to maintain a minimum rate of places a specific tonnage limit on GHG emissions, or certified GHG
progress in reducing emissions below business as usual. The Department emissions reduction credits issued pursuant to the United Nations Frame-
and the Authority will disclose the Reserve Price before every auction. work Convention on Climate Change (UNFCCC) or protocols adopted

through the UNFCCC process. The hybrid reserve price mechanism includes two components: 1) a
For CO2 offset allowances, the number of CO2 offset allowances thatMinimum Reserve Price (MRP) of $1.86 (adjusted for the Consumer Price

are available to be deducted for compliance with a CO2 budget source’sIndex); and 2) a Current Market Reserve Price (CMRP) that is 80 percent
CO2 budget emissions limitation for a control period may not exceed theof the Current Market Price of a CO2 Allowance for the particular allow-
number of tons representing 3.3 percent of the CO2 budget source’s CO2ance vintage year. The reserve price for each auction will be the higher of
emissions for that control period. If the department determines that therethe Minimum Reserve Price or Current Market Reserve Price. 
has been a stage one trigger event, five percent will be allowed and if theThe first component of the hybrid reserve price mechanism, the Mini-
department determines that there has been a stage two trigger event, offsetmum Reserve Price of $1.86, was established based on the ICF Interna-
up to 10 percent will be allowed. A stage one trigger event is the occur-tional’s Integrated Planning Model. Some of the critical program impacts
rence of any 12 month period that completely transpires following theevaluated with the model include CO2 emission reductions achieved, pro-
market settling period and is characterized by an average CO2 allowancejected CO2 allowance prices, and projected impacts on electricity prices.
price that is equal to or greater than the stage one threshold price ($7.00According to the model, the projected CO2 allowance price under the
adjusted annually by the consumer price index). A stage two trigger eventselected RGGI program design is $2.32/ton (2009 dollars) at the beginning
is the occurrence of any 12 month period that completely transpires follow-of the Program in 2009. Because the modeled value of $2.32 is the
ing the market settling period and is characterized by an average CO2expected Current Market Price for the first auction, it was determined that
allowance price that is equal to or greater than the stage two threshold price$1.86, or 80 percent of the modeled value of $2.32, will be Minimum
($10.00 adjusted annually by the consumer price index plus two percent). Reserve Price. 

Part 200 cites the portions of Federal statute and regulations that areThe second component of the hybrid reserve price mechanism, the
incorporated by reference into Part 242.Current Market Reserve Price, is 80 percent of the Current Market Price of
Substantial revisions were made in sections: 242-1.2(b)(3), (5), (7),a CO2 Allowance for the particular allowance vintage year. A volume-
(11), (14)-(16), (24), (38), (41)-(43), (55), (58), (59), (63), (66), (69), (76),weighted average of market transactions will be used to produce an esti-
(80), (81), 242-1.4(b)(1), 242-1.5(a)(1), 242-3.2, 242-3.3(1), 242-mate of the Current Market Price. 
5.3(a)(3)(i), (ii), (d)(2), (3), (3)(ii)-(iv), (4)-(6), 242-6.4(c), 242-6.5(a),All unsold allowances will be available for sale in auctions where the
(a)(3), (c)(2)(i), (ii), 242-6.8(b), 242-8.1, (a)(1), (c)(3), 242-8.2(c), 242-reserve price in effect is greater than the Minimum Reserve Price. Since
8.6(a), (b), 242-8.7, 242-8.8(g), 242-10.3(a)(2), (g), 242-10.4(c)(3), (d),unsold allowances may exist at the end of the first control period, the
242-10.7(a)(1), (2), (c)(3), (d) and (e).Department will decide whether to retire any unsold allowances from the
Text of revised proposed rule and any required statements andfirst control period or to roll these allowances into auctions during the
analyses may be obtained from: Michael P. Sheehan, Department ofsecond control period. 
Environmental Conservation, Division of Air Resources, 625 Broadway,The department will also include a voluntary renewable energy market
Albany, NY 12233-3261, (518) 402-8396, e-mail: 242rggi@gw.and long term contract set-aside allocation. Accordingly, the department
dec.state.ny.usshall allocate 700,000 and 1,500,000 tons to the voluntary renewable
Data, views or arguments may be submitted to: Same as above.energy market and long term contract set-aside accounts, respectively,

from the CO2 Budget Trading Program annual base budget. Public comment will be received until: 10 days after the last public
hearing.The department may award early reduction allowances to a CO2 budget

source for reductions in the CO2 budget source’s CO2 emissions (inclusive Additional matter required by statute: Pursuant to article 8 of the State
of all emissions from the CO2 budget units at the CO2 budget source) that Environmental Quality Review Act, a short environmental assessment
are achieved by the source during the early reduction period (2006, 2007 form, a positive declaration and a draft generic environmental impact
and 2008). Total facility shutdowns or reductions that result from enforce- statement are on file. (The Supplemental DGEIS is currently being pre-
ment actions shall not be eligible for early reduction allowances. Early pared.) A coastal assessment form is also on file. This rule must be
reductions during the control period will be demonstrated against the approved by the Environmental Board.
baseline period (2003, 2004 and 2005). Revised Regulatory Impact Statement

The department will establish one CO2 compliance account for each On December 20, 2005, New York State entered into a historic re-
CO2 budget source. Deductions of allowances for compliance purposes gional agreement to reduce greenhouse gas (GHG) emissions from power
will be made from the compliance account. Allowances may be banked plants, an important step to protect our environment and meet the signifi-
without discount until deducted for compliance. The CO2 AAR may spec- cant challenge of climate change. Under the agreement, the governors of
ify the allowances by serial number to be deducted for compliance pur- 10 Northeastern and Mid-Atlantic states have committed to propose the
poses in the compliance certification report or utilize the first in, first out Regional Greenhouse Gas Initiative (RGGI), a program to cap and reduce
protocols in the regulation. In order to meet the source’s budget emissions carbon dioxide (CO2) emissions from power plants in the region by 10
limitation for the control period immediately preceding, CO2 allowances percent by 2019, for adoption in their states.1 In order to carry out the
must be submitted for recordation in a unit’s compliance account by State’s commitment, the Department of Environmental Conservation (the
midnight of March 1st. After making the deductions for compliance, if a Department) is proposing to establish the CO2 Budget Trading Program
unit has excess emissions the department will deduct from the source’s (the Program) by promulgating 6 NYCRR Part 242, and to revise 6
compliance account, allowances allocated for a subsequent control period, NYCRR Part 200, General Provisions. 
allowances equal to three times the unit’s excess emissions. If the source The statutory authority to promulgate Part 242 in the State derives
has insufficient CO2 allowances to cover three times the number of al- primarily from the Department’s obligation to prevent and control air
lowances in its compliance account, the source shall be required to imme- pollution, as set out in the Environmental Conservation Law (ECL) at
diately transfer sufficient allowances into its compliance account. Sections 1-0101, 1-0303, 3-0301, 19-0103, 19-0105, 19-0107, 19-0301,

19-0303, 19-0305, 71-2103, 71-2105. The Department’s obligation toPart 242 will provide for the award of CO2 offset allowances to spon-
preserve and protect the other natural resources and public health in thesors of CO2 emissions offset projects or CO2 emission credit retirements
State as it relates to climate change extends beyond the control of airthat have reduced or avoided atmospheric loading of CO2 , CO2 equivalent
pollution, however, as set out in ECL Sections 11-0303, 11-0305, 11-0535,(a metric measure used to compare the emissions from various greenhouse
13-0105, 15-0109, 15-1903, 16-0111, 17-0303, 24-0103, 25-0102, 34-gases based upon their global warming potential) or sequestered carbon as
0108, and 49-0309. The promulgation of the Program is also consistentdemonstrated in accordance with the offset consistency application and
with the Department’s obligations under Energy Law 3-101 and Energymonitoring and verification report requirements of the program. Offsets
Law 3-103. The general powers of the New York State Energy Researchcan be obtained from eligible landfill methane capture and destruction
and Development Authority (NYSERDA) that are relevant to the Pro-projects, reduction in emissions of sulfur hexafluoride, sequestration of
gram’s ability to sell allowances in a transparent auction are set forth in thecarbon due to afforestation, reduction or avoidance of CO2 emissions from
Public Authorities Law Sections 1850, 1851, 1854 and 1855. natural gas, oil or propane end-use combustion due to end-use energy

efficiency, and from avoided methane from agricultural manure manage- Mitigating the impacts of New York’s warming climate represents one
ment operations. CO2 retirements include the permanent retirement of of the most pressing environmental challenges for the State, the nation and
GHG allowances or credits issued pursuant to any governmental the world. Extensive scientific work demonstrates the need for immediate
mandatory carbon constraining program outside of the United States that world-wide action to reduce emissions from burning fossil fuels, as well as
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the great benefits that will accrue if the emissions are reduced through Agriculture and forests in New York will also be affected by global
programs like RGGI. This section outlines the Department’s analysis of climate change. The majority of crops grown in New York may be able to
the needs and the considerable benefits of the Program. withstand a warmer climate with the exception of cold weather crops

which include apples, potatoes, and others which would shift to the northA naturally occurring greenhouse effect has regulated the earth’s cli-
or have reduced growing seasons. Dairy farmers would also be impactedmate system for millions of years. Solar energy from the sun that reaches
since milk production is maximized under cooler conditions ranging fromthe surface of the earth is radiated back out into the atmosphere as long
41°F to 68°F.13 Global climate change could also affect the current forestwave or infrared radiation. CO2 and other naturally occurring GHGs trap
mix in New York. New York State’s Adirondack Park is the largestheat in our atmosphere, maintaining the average temperature of the planet
forested area east of the Mississippi and it consists of six million acresapproximately 50 degrees Fahrenheit (°F) above what it would be other-
including 2.6 million acres of state-owned forest preserve.14 Climatewise. An enhanced greenhouse effect, and associated climate change,
change would also negatively impact New York’s maple syrup industryresults as large quantities of anthropogenic GHGs, especially CO2 from the
since specific temperature conditions are required in order for the sugarburning of fossil fuels, are added to the atmosphere. 
maples to produce sap. As forest species change, the dulling of fall foliage

Atmospheric concentrations of CO2 and other GHGs have substantially will likely have a negative impact on regional tourism.15 Distribution of
increased since the mid-1700s due to human activities. In addition, ice core wildlife is also likely to change due to increased temperature and changes
samples spanning thousands of years have proven that CO2 concentrations in precipitation. As a result, cold-water salmon and trout fisheries and
far exceed pre-industrial values. These global increases in CO2 concentra- migratory birds could be adversely impacted due to loss or changes in
tion are due primarily to fossil fuel use and land-use change.2 habitat. 

While there is strong evidence that the climate is warming, there is also
The global community must reduce its GHG emissions well belowclear scientific consensus that anthropogenic emissions of CO2 from the

1990 levels within a few decades if we are to stabilize atmospheric concen-burning of fossil fuels are contributing to observed warming of the planet.
trations of CO2 at acceptable levels. The burning of fossil fuels in powerThe evidence comes from direct measurements of rising surface air and
plants in New York is a major contributor to increased atmospheric con-subsurface ocean temperatures, increases in sea levels, retreating glaciers
centrations of CO2. In 2005, power plants in New York burned fossil fuelsand changes to many physical and biological systems. 
to produce approximately 61 million tons of CO2 and significant amounts

Scientists have already observed significant warming in New York’s of other harmful pollutants that impact the health and welfare of New
climate due in part to increased concentrations of GHGs in the atmos- Yorkers. This represents approximately one-quarter of the State’s total
phere.3 Since 1970, the Northeast United States has been warming at a rate GHG emissions. Any effort to curb the State’s contribution to atmospheric
of 0.5°F per decade. Winter temperatures have risen even faster, at a rate of concentrations of CO2, therefore, must address CO2 pollution from power
1.3°F per decade from 1970 to 2000. Temperature increases in the coastal plants. 
areas of the state have been more dramatic. In summary, scientists have

Offsets are an integral part of RGGI and the Program. An “offset” is aconcluded that the New York climate has already begun migrating south,
project-based GHG reduction (or sequestration) occurring at sources thattaking on the characteristics of the climate formerly found in the states
are not subject to the Program that may be used by regulated sources forsouth of New York.4
the purpose of compliance with the Program. Offsets not only provide

Scientific literature confirms that reducing emissions of GHGs like flexibility for regulated sources, but also provide significant environmental
CO2 will help to mitigate the impacts of climate change. It is clear that and or economic co-benefits. Offsets allowed under the Program are from:
these projections about New York’s potential future will have adverse Landfill Gas; SF6 : reduction of fugitive emissions from electricity trans-
impacts on New York’s environment and human health. It is also clear that mission and distribution infrastructure; Afforestation; Agricultural meth-
reducing GHG emissions will reduce those impacts. More intense and ane; and Natural gas and oil/ end-use energy efficiency. The Program also
prolonged periods of summertime heat can result in increased mortality incorporates an energy efficiency and clean energy technology allocation
and heat illnesses, especially in cities that experience the heat island effect. (the “EE & CET Allocation”). The EE & CET Allocation will be adminis-
The term “heat island” refers to urban air and surface temperatures that are tered by NYSERDA and allowances in the account will be sold in a
higher than nearby rural areas. Many U.S. cities and suburbs have air transparent allowance auction or auctions. This will better achieve the
temperatures up to 10°F warmer than the surrounding natural land cover.5 emissions reduction goals of the Program by promoting or rewarding
The United States Environmental Protection Agency (EPA) reports that a investments in energy efficiency, renewable or non-carbon-emitting tech-
one degree Fahrenheit increase in average temperature could more than nologies, innovative carbon emissions abatement technologies with signif-
double heat related fatalities in New York City from 300 to 700 per year.6 icant carbon reduction potential, and/or the administration of the Program. 
Increased GHG emissions contribute to conditions that enhance the forma-

The allowance auctions will include a Reserve Price. The Reservetion of ground-level ozone, specifically by increasing temperature through
Price represents the price below which no allowances will be sold at theglobal climate change. Increased temperature and precipitation levels also
auction. Its use is important for mitigating the potential for auction pricesproduce conditions favorable to the introduction or spread of vector-borne
to clear significantly below current market prices, due to tacit or explicitillnesses such as Lyme Disease, Equine Encephalitis, West Nile Virus, and
collusion, weak competition, or to maintain a minimum rate of progress inother diseases spread by mosquitoes, ticks, and wild rodents.7
reducing emissions below business as usual. Setting a Reserve Price can beNew York has approximately 2,625 miles of coastline including barrier accomplished in a variety of ways, including mechanisms that are, or areislands, coastal wetlands, and bays that could also be affected by a warm- not, directly linked to current market prices. ing climate.8 The major contributor to sea level rise is thermal expansion

NYSERDA currently administers similar energy efficiency and cleanand melting of glaciers and ice sheets. In New York City for example, sea
energy technology programs, and the addition of the EE & CET Alloca-level has risen 0.27 cm/year on average over the last hundred years and is
tion, should be readily accomplished. The EE & CET Allocation willexpected to increase over the next century to an average of approximately
increase the emissions reduction benefits of the Program while simultane-0.60 cm/year.9 Accelerated sea level rise due to global climate change is
ously reducing impacts on consumers. The Department will also include aexpected to increase the frequency and magnitude of storms such as the
voluntary renewable energy market and long term contract set-aside allo-100 year storm, which would result in increased flood damage. The return
cation. Accordingly, the Department shall allocate 700,000 and 1,500,000period of the resulting 100 year flood could be reduced to once every 50
tons to the voluntary renewable energy market and long term contract set-years by the 2080s, and as often as once every four years in worst case
aside accounts, respectively, from the CO2 Budget Trading Program an-scenarios.10

nual base budget. New York’s public water supply could also be stressed by changes in
temperature and precipitation. The majority of drinking water is obtained The Department sought input from NYSERDA and the New York
from surface flow, which can be highly variable. The New York City water State Department of Public Service (DPS) with respect to the costs and
supply comes from a 2,000 square mile watershed area in upstate New other impacts associated with compliance of the Program. The analysis
York that is greatly influenced by temperature and precipitation levels.11 provided by NYSERDA includes modeling of the electricity sector show-
Lake Erie and Lake Ontario are critical water sources to New York State ing the impacts of RGGI. ICF International (ICF) was contracted by
which would also be threatened by global climate change. New York relies NYSERDA to perform the modeling analysis. ICF utilized the Integrated
on these Great Lakes for drinking water, hydroelectric power, commercial Planning Model (IPM®), a nationally recognized modeling tool that is
shipping, and recreation, including boating and fishing. New York State used by the EPA, state energy and environmental agencies, and private
has approximately 331 miles of shoreline along Lake Ontario and approxi- sector firms such as utilities and generation companies. The Department
mately 77 miles along Lake Erie.12 also analyzed the costs associated with state and local governments’ com-
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pliance with the Program and considered analysis of the impacts the most appropriate programs for the control of CO2 emissions from the
program may have on the state economy.16 subject sources. 

There are currently no Federal standards that limit CO2 emissions fromCO2 allowance prices (the cost of complying with RGGI) are projected
the electricity generating sector. The Program will reduce CO2 emissionto increase from approximately $2/ton in 2009 to about $3.00/ton in 2015
from electric generating sources to 10 percent below current levels byand about $4.45/ton in 2021. Under the Program, New York’s wholesale
2018. In response to the need to reduce GHG and the lack of a nationalelectricity prices (including both energy and capacity costs) are projected
program, the Department has determined that fossil fuel-fired electricityto be $1.04/MWh higher in 2015 and $1.51/MWh higher in 2021. RGGI is
generators will have to reduce emissions of CO2. projected to increase wholesale electricity prices by about 1.6 percent in

The Program will require affected sources and units to comply with the2015 and 2.4 percent in 2021. For a typical New York residential customer
emission limitations of the Program beginning with the first three year(using 750 KWh per month), the projected increase in wholesale electricity
control period (2009, 2010 and 2011). In order to meet the necessaryprices in 2015 (1.6 percent) translates into a monthly retail bill increase of
permit requirements, the CO2 authorized account representative of theabout 0.7 percent or $0.78. In 2021, the projected increase in wholesale
source must submit to the Department by the March 1st following theelectricity prices (2.4 percent) translates into a monthly residential retail
relevant control period, a compliance certification report for each sourcebill increase of about 1.0 percent or $1.13. For commercial customers, the
covering all such units. Each year, the owners and operators of each sourceprojected retail price impact of RGGI is about 0.9 percent in 2015 and 1.2
subject to the Program shall hold a number of CO2 allowances availablepercent in 2021. For industrial customers, the projected retail price impact
for compliance deductions, as of the CO2 allowance transfer deadline notof RGGI is about 1.7 percent in 2015 and 2.4 percent in 2021.17 A macro-
less than the total tons of CO2 emissions for the control period. A unit iseconomic impact study of the Program was also conducted at the direction
subject to this requirement starting on the later of January 1, 2009 or dateof the RGGI state agencies through the Massachusetts Division of Energy
the unit commences operation.Resources to estimate the potential impact of the Program on the econo-

mies of participating states.18 The study used a computer model called the
Regional Economic Models, Inc. (REMI) model. The study concluded that 1 In addition to New York, the other states participating in RGGI are:
the economic impacts of RGGI on the economies of the participating Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp-
states, including New York, were very small and generally positive. shire, New Jersey, Rhode Island, and Vermont.

2 IPCC WGI Fourth Assessment Report, Climate Change 2007: The Physi-There will also be costs associated with the administration of the
cal Science Basis, February 2007, and available at: http://www.ipcc.chProgram. First and foremost, the Department will incur costs associated
3 Climate Change in the U.S. Northeast, A Report of the Northeast Climatewith the implementation of the Program. The Department estimates that
Impacts Assessment (2006), available at: http://www.climatechoices.org/between five and eight person years (the full time equivalent of working
ne/resources_ne/jump.jsp?path=/assets/documents/climatechoices/100 percent on a project for a full work year expressed as 220 days) will be
NECIA_climate_report_final.pdf.required to implement all aspects of the Program at a cost of $110,000 per
4 Id.person year or up to $880,000 annually. The Department will also need to

reimburse its agent for its costs in administering the emission and allow- 5 http://www.epa.gov/hiri/about/index.html
ance tracking and reporting system. Based on contractor costs associated 6 United States Environmental Protection Agency. “Climate Change and
with the administration of the Acid Deposition Reduction Program New York.” September 1997. Page 3.
(ADRP) under Parts 237 and 238, the Department estimates that the capital 7 National Assessment Synthesis Team (NAST), 2001: Climate Change
start up costs for designing and implementing a regional system for track- Impacts On The United States, The Potential Consequences of Climate
ing CO2 allowance transactions will be between $500,000 and $950,000. Variability and Change. Page 450.
The Department is currently contracting with an agent to administer the 8 National Oceanic and Atmospheric Administration (NOAA). Treasure
ADRP program and the annual operating costs for the administration of the Our New York Coasts and Estuaries. June 2003. Page 1.
emission and allowance tracking and reporting system under that program 9 Goddard Institute for Space Studies Institute on Climate and Planets
are approximately $160,000. The Department estimates that administra- (GISS ICP). Climate Impacts in New York City: Sea Level Rise and
tion of a regional system will be between $150,000 and $300,000. Coastal Floods. 2002. Page 3.

The owners and operators of each source subject to the Program and 10 GISS ICP. Rising Seas: A View From New York City. August 2000.
each unit at the source shall keep each of the following documents for a Page 2.
period of 10 years from the date the document is created: account certifi- 11 NAST. Page 123.
cate of representation form; all emissions monitoring information; copies 12 Michigan Department of Environmental Quality: Shorelines of the Great
of all reports, compliance certifications, and other submissions and all Lakes. http://www.michigan.gov/deq/0,1607,7-135-3313_3677-15959-
records made or required under the Program; copies of all documents used ,00.html
to complete a permit application and any other submission under the 13 Garcia, Alvaro. Dealing With Heat Stress In Dairy Cows. South Dakota
Program or to demonstrate compliance with the Program; copies of all Cooperative Extension Service. September 2002. Page 1.
documents used to complete a consistency application and monitoring and 14 New York State Adirondack Park Agency (APA). http://
verification report to demonstrate compliance with the offset provisions of www.apa.state.ny.us/About_Park
the Program. 15 NAST. Page 125.

For each control period in which one or more units at a source are 16 “REMI Impacts for RGGI Policies based on the Std REF & Hi-Emission
subject to the CO2 budget emission limitation, the CO2 authorized account REF” by the Economic Development Research Group, dated November
representative of the source shall submit to the Department, a compliance 17, 2005.
certification report for each source covering all such units. This must be 17 Typical customer usage numbers from U.S. Department of Energy,
submitted by the March 1st following the relevant control for the units Energy Information Administration (EIA). Average electricity prices from
subject to the Program. NYSERDA, Patterns and Trends (December 2005).

The Department examined the alternative of an emission rate based 18 “REMI Impacts for RGGI Policies based on the td REF & Hi-Emission
program for CO2 to the cap-and-trade structure of the Program that could REF” by the Economic Development Research Group, dated November
conceivably be used to achieve equivalent emissions reductions. This 17, 2005.
alternative is a command-and-control regulatory structure which the De- Revised Regulatory Flexibility Analysis
partment concluded is less cost-effective and more difficult for sources to On December 20, 2005, New York State entered into a historic re-
implement than the Program. The Department also determined that an gional agreement to reduce greenhouse gas (GHG) emissions from power
emission rate program would be no more protective of the public health plants, an important step to protect our environment and meet the signifi-
and the environment. cant challenge of climate change. Under the agreement, the governors of

The Department also considered a number of variations of the emis- 10 Northeastern and Mid-Atlantic states have committed to propose the
sions cap-and-trade construct that could share many or most of the features Regional Greenhouse Gas Initiative (RGGI), a program to cap and reduce
of the Program as proposed. These alternatives included: (1) a New York carbon dioxide (CO2) emissions from power plants in the region by 10
only trading program; (2) allocating allowances to generators at no cost; percent by 2019, for adoption in their states.1 In order to carry out the
and (3) applicability to smaller sources. State’s commitment, the Department of Environmental Conservation (the

In carrying out its statutory obligation to assess all relevant factors in Department) is proposing to establish the CO2 Budget Trading Program
developing an appropriate control program that is most cost-effective, the (the Program) by promulgating 6 NYCRR Part 242, and to revise 6
Department determined that emissions cap-and-trade programs are the NYCRR Part 200, General Provisions. 
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The burning of fossil fuels to generate electricity is a major contributor available to SACGS. In addition, the Program allows affected sources to
to a warming climate because fossil-fuel generators emit large amounts of offset up to 3.3 percent of their emissions utilizing reductions from emis-
CO2, the principal GHG. Overwhelming scientific evidence suggests that a sion categories outside of the regulated sector. 
warming climate poses a serious threat to the environmental resources and 5. Minimizing Adverse Impact. The promulgation of the Program and
public health of New York State-the very same resources and public health the amendments to Part 200 do not directly affect small businesses. Only
the Legislature has charged the Department to preserve and protect. The one local government is affected by the Program, the JBPU. The Program
warming climate threatens the State’s air quality, water quality, marine and constitutes an emissions allowance based cap and trade program. Cap and
freshwater fisheries, salt and freshwater wetlands, surface and subsurface trade systems are the most cost effective means for implementing emission
drinking water supplies, river and stream impoundment infrastructure, and reductions from large stationary sources. By implementing the Program in
forest species and wildlife habitats. Not only will the Program help counter such a manner, the Department will minimize the adverse economic im-
the threat of a warming climate, it will also produce significant environ- pacts of the Program on the JBPU. 
mental co-benefits in the form of improved local air quality, forest preser- 6. Small Business and Local Government Participation. The JBPU
vation, improved agricultural manure handling practices leading to better actively participated in the public forums established by the Department to
water and air quality in rural areas of the State, and a more robust, diverse discuss the Program with interested parties. 
and clean energy supply in the State. 7. Economic and Technological Feasibility. The JBPU has the option to

1. Effects on Small Businesses and Local Governments. No small do any combination of the following to comply with the Program: increase
businesses will be directly affected by the adoption of new Part 242 and the the efficiency of the natural gas-fired turbine, co-fire biofuel; purchase
amendments to Part 200. allowances, or purchase offsets. It has never been demonstrated that any or

The only local government affected by the Programs is the Jamestown all of these options are technologically or economically infeasible to apply
Board of Public Utilities (JBPU), a municipally owned utility which owns to SACGS.
and operates the S. A. Carlson Generating Station (SACGS). The emis-
sions monitoring at SACGS currently meets the monitoring provisions of 1 In addition to New York, the other states participating in RGGI are:
the Program, 40 CFR part 75. Therefore, no additional monitoring costs Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp-
will be incurred. The costs associated with the Program will be dictated by shire, New Jersey, Rhode Island, and Vermont.
how JBPU decides to comply with the provisions of the regulation. 2 Regional Greenhouse Gas Initiative (RGGI): New York Electricity Sec-

2. Compliance Requirements. The JBPU, as owner and operator of the tor Modeling Results, September 15, 2006, DRAFT.
SACGS, will need to comply with the provisions of the Program, as

Revised Rural Area Flexibility Analysisdescribed below. 
On December 20, 2005, New York State entered into a historic re-The Program will require affected sources and units to comply with the

gional agreement to reduce greenhouse gas (GHG) emissions from poweremission limitation of the Program beginning with the 2009-2011 control
plants, an important step to protect our environment and meet the signifi-period. In order to meet the necessary permit requirements, the authorized
cant challenge of climate change. Under the agreement, the governors ofaccount representative of each CO2 subject unit shall submit to the Depart-
10 Northeastern and Mid-Atlantic states have committed to propose thement a complete CO2 Budget permit application, by January 1, 2009 or 12
Regional Greenhouse Gas Initiative (RGGI), a program to cap and reducemonths before the date the unit commences operation. 
carbon dioxide (CO2) emissions from power plants in the region by 10Each year, the owners and operators of each source subject to the
percent by 2019, for adoption in their states.1 In order to carry out theProgram shall hold a number of CO2 allowances available for compliance
State’s commitment, the Department of Environmental Conservation (thedeductions, as of the CO2 allowance transfer deadline (Midnight of March
Department) is proposing to establish the CO2 Budget Trading Program1 or, if March 1 is not a business day, midnight of the first business day
(the Program) by promulgating 6 NYCRR Part 242, and to revise 6thereafter), in the source’s compliance account that is not less than the total
NYCRR Part 200, General Provisions. tons of CO2 emissions for the control period. A unit is subject to this

The burning of fossil fuels to generate electricity is a major contributorrequirement starting on the later of January 1, 2009 or date the unit
to a warming climate because fossil-fuel generators emit large amounts ofcommences operation. 
CO2, the principal GHG. Overwhelming scientific evidence suggests that aFor each control period in which one or more units at a source are
warming climate poses a serious threat to the environmental resources andsubject to the Program, the authorized account representative of the source
public health of New York State-the very same resources and public healthmust submit to the Department by the March 1st following the relevant
the Legislature has charged the Department to preserve and protect. Thecontrol period, a compliance certification report for each source covering
warming climate threatens the State’s air quality, water quality, marine andall such units. 
freshwater fisheries, salt and freshwater wetlands, surface and subsurface3. Professional Services. The only local government affected by the
drinking water supplies, river and stream impoundment infrastructure, andProgram, the JBPU, may need to hire outside professional consultants to
forest species and wildlife habitats. Not only will the Program help countercomply with the Program and the amendments to Part 200. This work
the threat of a warming climate, it will also produce significant environ-would likely be associated with any analyses of the Program. If it is
mental co-benefits in the form of improved local air quality, forest preser-determined that capital investments are needed to comply, design and
vation, improved agricultural manure handling practices leading to betterconstruction management services will likely need to be procured. 
water and air quality in rural areas of the State, and a more robust, diverse4. Compliance Costs. In addition to the costs identified for regulated and clean energy supply in the State. parties and the public, state and local governments will incur costs. The

TYPES AND ESTIMATED NUMBER OF RURAL AREAS AF-Jamestown Board of Public Utilities (JBPU), a municipally owned utility,
FECTED owns and operates the S.A. Carlson Generating Station (SACGS). Since

The promulgation of the Program and the amendments to Part 200,the emissions monitoring at SACGS currently meets the monitoring provi-
apply to affected sources statewide. All public and private businessessions of the Program, no additional monitoring costs will be incurred. 
subject to the regulations regardless of location, including those in ruralNotwithstanding this, the JBPU will need to purchase allowances equal
areas, will be affected. to the number of tons emitted. The Department limited the analysis of

REPORTING, RECORDKEEPING AND OTHER COMPLIANCEcontrol costs to the purchase of allowances to comply with the Program
REQUIREMENTS and assumed the costs of allowances will be $3 per ton for CO2.2 To

The promulgation of the Program and the amendments to Part 200,estimate total costs for SACGS under the Program, the Department re-
apply to affected sources statewide. All public and private businessesviewed 2002 through 2004 emissions from Jamestown’s affected unit. The
subject to the regulations, that are located in rural areas, will be subject tohighest emissions from the affected unit during that time frame were
the reporting, record keeping and compliance requirements detailed below.approximately 41,772 tons. Purchasing allowances to cover emissions will

The Program will require affected sources and units to comply with theresult in estimated costs of approximately $125 thousand annually. These
emission limitation of the Program beginning with the 2009 - 2011 controlcosts will eventually be passed on to the consumers of electricity from the
period. In order to meet the necessary permit requirements, the authorizedJBPU. 
account representative of each Program unit shall submit to the Depart-The JBPU has a range of compliance options open to it and can utilize
ment a complete CO2 Budget permit application by January 1, 2009 or 12the flexibility inherent under the Program to comply. Since the Program
months before the unit commences operation. has a three year control period with the compliance obligation at the end of

the control period, the emission peaks associated with electricity genera- The owners and operators and, to the extent applicable, the authorized
tion will be averaged out and more long term planning options will be account representative of each source subject to the Program and each unit
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at the source shall comply with the monitoring and reporting requirements ation from gas-fired plants is projected to approximately double from
thereof. 36,307 Gigawatt hours (GWh) in 2006 to 64,934 GWh in 2021. (However,

note that as recently as 1999, New York’s gas-fired generation reached asEach control period, the owners and operators of each source shall hold
high as 46,000 GWh.) Generation from new renewable resources (prima-a number of CO2 allowances available for compliance deductions, as of the
rily wind units) is projected to increase significantly in response to RPSCO2 allowance transfer deadline (midnight of March 1st, or if March 1st is
requirements. While nuclear generation is projected to increase by aboutnot a business day, midnight of the first business day thereafter), in the
two percent between 2006 and 2021 due to capacity up-rates at existingsource’s compliance account that is not less than the total tons of CO2
plants, generation from coal-fired plants is projected to increase by aboutemissions for the control period. A unit is subject to this requirement

starting on the later of January 1, 2009 or date the unit commences 17 percent between 2015 and 2018 with the addition of the new proposed
operation. IGCC plant. Finally, generation from existing oil/gas steam units is pro-

jected to decrease over time, as a result of displacement by lower-costFor each control period in which one or more units at a source are
electricity from new gas-fired units. subject to the Program, the authorized account representative of the source

must submit to the Department by the March 1st following the relevant Net imports of electricity into New York are projected to decrease from
control period, a compliance certification report for each source covering approximately 21,000 GWh in 2006 to approximately 10,000 GWh in
all such units. 2021. Underlying the projected decrease in net imports to New York is the

COSTS increasing reliance on generation from new gas-fired units in neighboring
Introduction Mid-Atlantic States. Generally, electricity flows from one region to an-
The Department sought input from the New York State Energy Re- other because of price differentials between those regions. As gas-fired

search and Development Authority (NYSERDA) and the New York State generation increasingly sets market-clearing electricity prices in neighbor-
Department of Public Service (DPS) with respect to the costs and other ing states, their electricity prices increasingly approach those of New
impacts associated with compliance with the Program. The analysis pro- York, where electricity prices are already largely determined by gas-fired
vided by NYSERDA includes modeling of the electricity sector showing generation. 
the impacts of RGGI. ICF International (ICF) was contracted by CO2 emissions in the BAU Case are projected to increase from approx-
NYSERDA to perform the modeling analysis. ICF utilized the Integrated imately 52.9 million tons in 2006 to about 58.6 million tons in 2021. This
Planning Model (IPM®), a nationally recognized modeling tool that is increase is due primarily to the addition of new gas-fired power plants to
used by the EPA, state energy and environmental agencies, and private meet projected load growth, but also includes the emissions from the new
sector firms such as utilities and generation companies. The Department IGCC coal plant. There are several factors that contribute to the result
also analyzed the costs associated with state and local governments’ com- showing that BAU emissions from the model in 2006 are lower than actual
pliance with the Program and considered analysis of the impacts the CO2 emissions reported to both the EPA and the Department over the
Program may have on the state economy.2 period 2000 through 2004. The first is the use of total on-site emissions

Costs to the Regulated Sources and the Public from cogeneration. Actual emissions reports to EPA and the Department
The modeling analysis and review process was coordinated by are inclusive of on-site emissions while the modeling analysis reflects only

NYSERDA staff, working closely with the Department and DPS staff, as the emissions associated with the electricity provided to the grid. A second
well as staff from each regional Independent System Operator (ISO, a contributing factor is an upward bias in emissions recorded by continuous
federally regulated regional organization which coordinates, controls and emissions monitoring systems as reported to EPA.4 As a result, it is
monitors the operation of the electrical power system of a particular state) expected that emissions reported to EPA are on the order of two to 10
staff and the RGGI Staff Working Group, consisting of energy and envi- percent higher than actual emission. In contrast the modeling analysis was
ronmental representatives from all of the states participating in the Pro- based on carbon emissions factors that are not subject to systematic errors
gram. in measurement. Lastly, significant changes to the electricity sector also

To estimate the potential impacts of the Program, IPM® was used to contribute to the difference between BAU emissions and 2000 to 2004
compare a future with the Program (Program Case) to a business-as-usual actual emissions. These include the addition of new natural gas-fired
(BAU) Case that projects what the electricity system would look like if the combined cycle capacity and new renewable resources as well as the
Program were not implemented. The modeling assumptions and input data updating of existing nuclear units. 
were developed through an extensive stakeholder process with representa-

Several assumptions were made to project the impacts of the Programtives from the electricity generation sector, business and industry, environ-
in the Program Case. The Program was applied to electricity generators 25mental advocates and consumer interest groups. Modeling results were
MW and larger in nine northeastern and mid-Atlantic states including Newpresented to stakeholders for review and comment throughout the process
York, Maine, New Hampshire, Vermont, Connecticut, New Jersey, Massa-of developing the RGGI proposal. 
chusetts, Rhode Island, and Delaware. For modeling purposes, the pro-

Assumptions and sources of input data are specified in detail in the posed initial CO2 cap is assumed to be “current” emission levels. The
“Assumption Development Document: Regional Greenhouse Gas Initia- initial cap level, stabilizing emissions at current levels, is implemented in
tive Analysis.”3 Key assumptions and data include regional electricity 2009 through 2015. From 2015 until 2019, the cap is reduced linearly so
demand, load shapes, transmission system capacities and limits, generation that emission levels in 2019 are capped at 10 percent below current levels.
unit level operation and maintenance costs and performance characteris- The Program Case allows a limited number of emission offsets to be
tics, fuel prices, new capacity and emission control technology costs and purchased by affected generators and used for compliance. The Program
performance characteristics, zonal reliability requirements, reserve mar- Case assumes that all RGGI states extend current annual levels of public
gins, Renewable Portfolio Standard requirements, national and state envi- benefit expenditures on end-use energy efficiency programs through 2025.
ronmental regulations, and financial market assumptions. All estimates are Further, the public benefit programs are assumed to continue to deliver
based on 2003 dollars. Regional electricity demand growth projections, annual electricity end-use reductions at the same incremental cost as re-
transmission capacities and limits, and near-term expected infrastructure ported in most recent years. This assumption results in regional electricity
additions/retirements were provided by the regional ISOs. Long range demand in each year being lower in the Program Case than in the BAU
Henry Hub natural gas prices, based on forecast data from Energy and Case. 
Environmental Analysis, Inc. were projected to be approximately

Several types of results between the Program Case and the BAU Case$7/MMBtu (constant 2003 dollars). 
are compared including generation mix, net electricity imports, changes inBuilding new coal-fired and nuclear plants were precluded as an eco-
generation capacity, CO2 emissions, CO2 allowance prices, and wholesalenomic choice to meet projected capacity shortfalls within the RGGI region.
and retail electricity price impacts. However, a 600 MW Integrated Gasification Combined Cycle (IGCC)

coal plant with 50 percent carbon capture capability was assumed to be The generation mix in New York under the Program Case reflects the
operational in upstate New York by 2018 in response to the State’s Ad- continuation of energy efficiency projects and the change in build mix.
vanced Clean Coal Power Plant Initiative. New nuclear units were also Electricity generation from gas-fired units in 2021 is about 10,600 GWh or
precluded outside the RGGI region. A national 3-pollutant policy (SO2, 16 percent lower in the Program Case than in the BAU Case. Net imports
NOx and mercury) that approximates the Clean Air Interstate Rule (CAIR) into New York in 2021 are projected to be about 4,000 GWh or 40 percent
and the Clean Air Mercury Rule (CAMR) is assumed as well as the higher in the Program Case than in the BAU Case. However, the projected
achievement of RPS in individual states. imports in 2021 in the Program Case are about 7,000 GWh or 33 percent

lower than BAU Case imports in 2006. The total electricity requirementUnder the BAU Case, generation from new gas-fired combined cycle
(generation plus net imports) is lower in the Program Case by about 7,000units is projected to supply most of the growing electricity demand. Gener-
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GWh (3.7 percent) in 2021, due to the higher level of end-use energy Since the announcement of the Regional Greenhouse Gas Initiative in
efficiency expenditures assumed in the Program Case. September of 2003, Department staff held numerous stakeholder meetings

with affected parties and various representative coalitions and consultantsRelative to the BAU Case, total capacity additions in the Program Case
to the electric industry. Copies of the draft regulations were forwarded toare 757 megawatts lower (10 percent) in 2015 and 918 megawatts lower
all affected parties prior to initiating the promulgation of the regulations(eight percent) in 2021. The block of avoided capacity additions due to
and interested parties afforded informal opportunities for public comment.RGGI is comprised almost entirely of gas-fired combined-cycle units.

CO2 emissions from New York generators are projected to be 5.1
1 In addition to New York, the other states participating in RGGI are:million tons (8.7 percent) lower in 2021 for the Program Case as compared
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp-to the BAU Case. The initial cap level, which stabilizes emissions at
shire, New Jersey, Rhode Island, and Vermont.current levels, is proposed to be implemented in 2009 through 2015. From
2 “REMI Impacts for RGGI Policies based on the Std REF & Hi-Emission2015 until 2019, the cap is reduced linearly so that emission levels in 2019
REF”, by the Economic Development Research Group, dated Novemberare capped at 10 percent below current levels. CO2 emissions from the
17, 2005.electricity sector are projected to remain approximately flat between 2006
3 The modeling assumptions document and the tabular results for eachand 2021, rather than decreasing, as might be suggested by the decreasing
modeling run are located at http://www.rggi.org/documents.htmcap level over the last five years of this period. This result is expected
4 Russel S. Berry and Jack C. Martin (RMB Consulting and Research, Inc.)because RGGI-affected sources are allowed to bank emission allowances
and Charles E. Dene (Electric Power Research Institute). “CEMS Analyzerin the early years of the policy for use in later years when the cap becomes
Bias and Linearity Effects Study.” rmb-consulting.com/newpaper/cable/more stringent. Further, a portion of the cap is projected to be achieved by
cable.htmthe use of offsets based on emission reduction projects implemented in
5 Typical customer usage numbers from U.S. Department of Energy,sectors outside the electricity sector. Through 2021, about 70 percent of the
Energy Information Administration (EIA). Average electricity prices fromCO2 emission reductions resulting from RGGI are projected to be achieved
NYSERDA, ‘Patterns and Trends’ (December 2005).by on-system reductions by the electricity sector, while about 30 percent

are projected to be achieved by purchasing emission offsets. 6 REMI.
Under the Program Case, New York’s wholesale electricity prices Revised Job Impact Statement

(including both energy and capacity costs) are projected to be $1.04/MWh 1. Nature of Impact: On December 20, 2005, New York State entered
higher in 2015 and $1.51/MWh higher in 2021, than the BAU Case. RGGI into a historic regional agreement to reduce greenhouse gas (GHG) emis-
is projected to increase wholesale electricity prices by about 1.6 percent in sions from power plants, an important step to protect our environment and
2015 and 2.4 percent in 2021. For a typical New York residential customer meet the significant challenge of climate change. Under the agreement, the
(using 750 kWh per month), the projected increase in wholesale electricity governors of 10 Northeastern and Mid-Atlantic states have committed to
prices in 2015 (1.6 percent) translates into a monthly retail bill increase of propose the Regional Greenhouse Gas Initiative (RGGI), a program to cap
about 0.7 percent or $0.78. In 2021, the projected increase in wholesale and reduce carbon dioxide (CO2) emissions from power plants in the
electricity prices (2.4 percent) translates into a monthly residential retail region by 10 percent by 2019, for adoption in their states.1 In order to carry
bill increase of about 1.0 percent or $1.13. For commercial customers, the out the State’s commitment, the Department of Environmental Conserva-
projected retail price impact of RGGI is about 0.9 percent in 2015 and 1.2 tion (the Department) is proposing to establish the CO2 Budget Trading
percent in 2021. For industrial customers, the projected retail price impact Program (the Program) by promulgating 6 NYCRR Part 242, and to revise
of RGGI is about 1.7 percent in 2015 and 2.4 percent in 2021.5 6 NYCRR Part 200, General Provisions. 

The burning of fossil fuels to generate electricity is a major contributorThe analysis conducted by ICF did not identify any New York genera-
to a warming climate because fossil-fuel generators emit large amounts oftion facilities as candidates for retirement due to the costs imposed by the
CO2, the principal GHG. Overwhelming scientific evidence suggests that aProgram. DPS, NYSERDA and the Department developed a two phase
warming climate poses a serious threat to the environmental resources andanalysis to test that result. The analyses focused on generating units that
public health of New York State-the very same resources and public healthare considered necessary to the reliable operation of New York State’s
the Legislature has charged the Department to preserve and protect. Thebulk power system. The selection of those units was based on provisions in
warming climate threatens the State’s air quality, water quality, marine andthe New York State Reliability Council’s reliability rules which require
freshwater fisheries, salt and freshwater wetlands, surface and subsurfacetheir operation under certain conditions. 
drinking water supplies, river and stream impoundment infrastructure, andThe first phase of the analysis was performed by DPS using plant
forest species and wildlife habitats. Not only will the Program help counterspecific data, combined with zone-specific modeling output (i.e. projected
the threat of a warming climate, it will also produce significant environ-kWh, energy prices, etc.) from IPM®. This assessment predicted that the
mental co-benefits in the form of improved local air quality, forest preser-Program would result in small decreases in net operating revenue for
vation, improved agricultural manure handling practices leading to bettercertain of the units being studied while others actually did better under a
water and air quality in rural areas of the State, and a more robust, diversefuture with RGGI, and supported ICF’s conclusion that the units would not
and clean energy supply in the State. retire. The second phase of the analysis conducted by the DPS consisted of

Based on analyses conducted for the RGGI states by the Economicmore detailed modeling with General Electric’s MAPS model. The second
Development Research Group, the Program is expected to have a veryphase analysis confirmed the results of the first phase analysis. In sum-
modest net positive impact on economic growth in New York and in themary, the two-phase reliability analysis concluded that the Program would
region.2 As such, the Program will have minimal positive impacts onnot adversely affect system reliability.
overall job and employment opportunities. Electricity generators will incurA macro-economic impact study of the Program was also conducted at
costs related to the requirements of the Program and based on the modelingthe direction of the RGGI state agencies through the Massachusetts Divi-
this will translate into modest increases in electricity costs. sion of Energy Resources to estimate the potential impact of the Program

2. Categories and Numbers Affected: The Department sought inputon the economies of participating states.6 The study used a computer
from the New York State Energy Research and Development Authoritymodel called the Regional Economic Models, Inc. (REMI) model. The
(NYSERDA) and the New York State Department of Public Service (DPS)study concluded that the economic impacts of RGGI on the economies of
with respect to the costs and other impacts associated with compliancethe participating states, including New York, were very small and gener-
with the Program. The analysis provided by NYSERDA includes model-ally positive. 
ing of the electricity sector showing the impacts of RGGI. ICF Interna-

MINIMIZING ADVERSE IMPACT tional (ICF) was contracted by NYSERDA to perform the modeling analy-
The promulgation of the Program and the amendments to Part 200, sis. ICF utilized the Integrated Planning Model (IPM®), a nationally

apply to affected sources statewide, including those located in rural areas. recognized modeling tool that is used by the EPA, state energy and envi-
Since the regulations apply equally to affected facilities statewide, rural ronmental agencies, and private sector firms such as utilities and genera-
areas are not impacted any differently than other areas in the State. The tion companies. The Department also analyzed the costs associated with
Department is implementing the Program through a cap-and-trade pro- state and local governments’ compliance with the Program and considered
gram. Allowance based cap and trade systems are the most cost effective analysis of the impacts the Program may have on the state economy.3 In
means for implementing emission reductions from large stationary addition, a jobs impact analysis has been provided based on NYSERDA’s
sources, therefore the Department has attempted to minimize the adverse experience with the Energy $mart Program and their administration of
economic impacts of the Program to all sources on a statewide basis. energy efficiency programs that are very similar to those that will be

RURAL AREA PARTICIPATION funded with auction proceeds. 
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Costs to the Regulated Sources and the Public from cogeneration. Actual emissions reports to EPA and the Department
are inclusive of on-site emissions while the modeling analysis reflects onlyThe modeling analysis and review process was coordinated by
the emissions associated with the electricity provided to the grid. A secondNYSERDA staff, working closely with the Department and DPS staff, as
contributing is an upward bias in emissions recorded by continuous emis-well as staff from each regional Independent System Operator (ISO, a
sions monitoring systems as reported to EPA.5 As a result, it is expectedfederally regulated regional organization which coordinates, controls and
that emissions reported to EPA are on the order of two to 10 percent highermonitors the operation of the electrical power system of a particular state)
than actual emission. In contrast the modeling analysis was based onstaff and the RGGI Staff Working Group, consisting of energy and envi-
carbon emissions factors that are not subject to systematic errors in mea-ronmental representatives from all of the states participating in the Pro-
surement. Lastly, significant changes to the electricity sector also contrib-gram. 
ute to the difference between BAU emissions and 2000 to 2004 actualTo estimate the potential impacts of the Program, IPM® was used to
emissions. These include the addition of new natural gas-fired combinedcompare a future with the Program (Program Case) to a business-as-usual
cycle capacity and new renewable resources as well as the updating of(BAU) Case that projects what the electricity system would look like if the
existing nuclear units. Program were not implemented. The modeling assumptions and input data

Several assumptions were made to project the impacts of the Programwere developed through an extensive stakeholder process with representa-
in the Program Case. The Program was applied to electricity generators 25tives from the electricity generation sector, business and industry, environ-
MW and larger in nine northeastern and mid-Atlantic states including Newmental advocates and consumer interest groups. Modeling results were
York, Maine, New Hampshire, Vermont, Connecticut, New Jersey, Massa-presented to stakeholders for review and comment throughout the process
chusetts, Rhode Island, and Delaware. For modeling purposes, the pro-of developing the RGGI proposal. 
posed initial CO2 cap is assumed to be “current” emission levels. TheAssumptions and sources of input data are specified in detail in the
initial cap level, stabilizing emissions at current levels, is implemented in“Assumption Development Document: Regional Greenhouse Gas Initia-
2009 through 2015. From 2015 until 2019, the cap is reduced linearly sotive Analysis.”4 Key assumptions and data include regional electricity
that emission levels in 2019 are capped at 10 percent below current levels.demand, load shapes, transmission system capacities and limits, generation
The Program Case allows a limited number of emission offsets to beunit level operation and maintenance costs and performance characteris-
purchased by affected generators and used for compliance. The Programtics, fuel prices, new capacity and emission control technology costs and
Case assumes that all RGGI states extend current annual levels of publicperformance characteristics, zonal reliability requirements, reserve mar-
benefit expenditures on end-use energy efficiency programs through 2025.gins, Renewable Portfolio Standard requirements, national and state envi-
Further, the public benefit programs are assumed to continue to deliverronmental regulations, and financial market assumptions. All estimates are
annual electricity end-use reductions at the same incremental cost as re-based on 2003 dollars. Regional electricity demand growth projections,
ported in most recent years. This assumption results in regional electricitytransmission capacities and limits, and near-term expected infrastructure
demand in each year being lower in the Program Case than in the BAUadditions/retirements were provided by the regional ISOs. Long range
Case. Henry Hub natural gas prices, based on forecast data from Energy and

Several types of results between the Program Case and the BAU CaseEnvironmental Analysis, Inc. were projected to be approximately
are compared including generation mix, net electricity imports, changes in$7/MMBtu (constant 2003 dollars). 
generation capacity, CO2 emissions, CO2 allowance prices, and wholesaleBuilding new coal-fired and nuclear plants were precluded as an eco-
and retail electricity price impacts. nomic choice to meet projected capacity shortfalls within the RGGI region.

The generation mix in New York under the Program Case reflects theHowever, a 600 MW Integrated Gasification Combined Cycle (IGCC)
continuation of energy efficiency projects and the change in build mix.coal plant with 50 percent carbon capture capability was assumed to be
Electricity generation from gas-fired units in 2021 is about 10,600 GWh oroperational in upstate New York by 2018 in response to the State’s Ad-
16 percent lower in the Program Case than in the BAU Case. Net importsvanced Clean Coal Power Plant Initiative. New nuclear units were also
into New York in 2021 are projected to be about 4,000 GWh or 40 percentprecluded outside the RGGI region. A national 3-pollutant policy (SO2,
higher in the Program Case than in the BAU Case. However, the projectedNOx and mercury) that approximates the Clean Air Interstate Rule (CAIR)
imports in 2021 in the Program Case are about 7,000 GWh or 33 percentand the Clean Air Mercury Rule (CAMR) is assumed as well as the
lower than BAU Case imports in 2006. The total electricity requirementachievement of RPS in individual states. 
(generation plus net imports) is lower in the Program Case by about 7,000Under the BAU Case, generation from new gas-fired combined cycle
GWh (3.7 percent) in 2021, due to the higher level of end-use energyunits is projected to supply most of the growing electricity demand. Gener-
efficiency expenditures assumed in the Program Case. ation from gas-fired plants is projected to approximately double from

Relative to the BAU Case, total capacity additions in the Program Case36,307 Gigawatt hours (GWh) in 2006 to 64,934 GWh in 2021. (However,
are 757 megawatts lower (10 percent) in 2015 and 918 megawatts lowernote that as recently as 1999, New York’s gas-fired generation reached as
(eight percent) in 2021. The block of avoided capacity additions due tohigh as 46,000 GWh.) Generation from new renewable resources (prima-
RGGI is comprised almost entirely of gas-fired combined-cycle units.rily wind units) is projected to increase significantly in response to RPS

requirements. While nuclear generation is projected to increase by about CO2 emissions from New York generators are projected to be 5.1
two percent between 2006 and 2021 due to capacity up-rates at existing million tons (8.7 percent) lower in 2021 for the Program Case as compared
plants, generation from coal-fired plants is projected to increase by about to the BAU Case. The initial cap level, which stabilizes emissions at
17 percent between 2015 and 2018 with the addition of the new proposed current levels, is proposed to be implemented in 2009 through 2015. From
IGCC plant. Finally, generation from existing oil/gas steam units is pro- 2015 until 2019, the cap is reduced linearly so that emission levels in 2019
jected to decrease over time, as a result of displacement by lower-cost are capped at 10 percent below current levels. CO2 emissions from the
electricity from new gas-fired units. electricity sector are projected to remain approximately flat between 2006

and 2021, rather than decreasing, as might be suggested by the decreasingNet imports of electricity into New York are projected to decrease from
cap level over the last five years of this period. This result is expectedapproximately 21,000 GWh in 2006 to approximately 10,000 GWh in
because RGGI-affected sources are allowed to bank emission allowances2021. Underlying the projected decrease in net imports to New York is the
in the early years of the policy for use in later years when the cap becomesincreasing reliance on generation from new gas-fired units in neighboring
more stringent. Further, a portion of the cap is projected to be achieved byMid-Atlantic States. Generally, electricity flows from one region to an-
the use of offsets based on emission reduction projects implemented inother because of price differentials between those regions. As gas-fired
sectors outside the electricity sector. Through 2021, about 70 percent of thegeneration increasingly sets market-clearing electricity prices in neighbor-
CO2 emission reductions resulting from RGGI are projected to be achieveding states, their electricity prices increasingly approach those of New
by on-system reductions by the electricity sector, while about 30 percentYork, where electricity prices are already largely determined by gas-fired
are projected to be achieved by purchasing emission offsets. generation. 

CO2 allowance prices (the cost of complying with RGGI) are projectedCO2 emissions in the BAU Case are projected to increase from approx-
to increase from approximately $2/ton in 2009 to about $3.00/ton in 2015imately 52.9 million tons in 2006 to about 58.6 million tons in 2021. This
and about $4.45/ton in 2021. The availability of emissions offsets to meet aincrease is due primarily to the addition of new gas-fired power plants to
limited portion of the emission reduction requirement (as allowed by themeet projected load growth, but also includes the emissions from the new
Program) contributes significantly to maintaining CO2 allowance pricesIGCC coal plant. There are several factors that contribute to the result
below the $7/ton offset expansion threshold specified. showing that BAU emissions from the model in 2006 are lower than actual

CO2 emissions reported to both the EPA and the Department over the Under the Program Case, New York’s wholesale electricity prices
period 2000 through 2004. The first is the use of total on-site emissions (including both energy and capacity costs) are projected to be $1.04/MWh
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higher in 2015 and $1.51/MWh higher in 2021, than the BAU Case. RGGI attempted to minimize the adverse economic impacts including the adverse
is projected to increase wholesale electricity prices by about 1.6 percent in employment impacts of the Program. 
2015 and 2.4 percent in 2021. For a typical New York residential customer 5. Self-Employment Opportunities: Not applicable.
(using 750 kWh per month), the projected increase in wholesale electricity
prices in 2015 (1.6 percent) translates into a monthly retail bill increase of 1 In addition to New York, the other states participating in RGGI are:
about 0.7 percent or $0.78. In 2021, the projected increase in wholesale Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp-
electricity prices (2.4 percent) translates into a monthly residential retail shire, New Jersey, Rhode Island, and Vermont.
bill increase of about 1.0 percent or $1.13. For commercial customers, the 2 REMI Impacts for RGGI Policies based on the Std REF & Hi-Emission
projected retail price impact of RGGI is about 0.9 percent in 2015 and 1.2 REF” by the Economic Development Research Group, dated November
percent in 2021. For industrial customers, the projected retail price impact 17, 2005.
of RGGI is about 1.7 percent in 2015 and 2.4 percent in 2021.6 3 REMI.

The analysis conducted by ICF did not identify any New York genera- 4 The modeling assumptions document and the tabular results for each
tion facilities as candidates for retirement due to the costs imposed by the modeling run are located at http://www.rggi.org/documents.htm
Program. DPS, NYSERDA and the Department developed a two phase 5 Russel S. Berry and Jack C. Martin (RMB Consulting and Research, Inc.)
analysis to test that result. The analyses focused on generating units that and Charles E. Dene (Electric Power Research Institute). “CEMS Analyzer
are considered necessary to the reliable operation of New York State’s Bias and Linearity Effects Study.” rmb-consulting.com/newpaper/cable/
bulk power system. The selection of those units was based on provisions in cable.htm
the New York State Reliability Council’s reliability rules which require 6 Typical customer usage numbers from U.S. Department of Energy,
their operation under certain conditions. Energy Information Administration (EIA). Average electricity prices from

The first phase of the analysis was performed by DPS using plant NYSERDA, Patterns and Trends (December 2005).
specific data, combined with zone-specific modeling output (i.e. projected 7 REMI.
kWh, energy prices, etc.) from IPM®. This assessment predicted that the Summary of Assessment of Public CommentProgram would result in small decreases in net operating revenue for

The New York State Department of Environmental Conservation (De-certain of the units being studied while others actually did better under a
partment) is proposing to establish 6 NYCRR Part 242, CO2 Budgetfuture with RGGI, and supported ICF’s conclusion that the units would not
Trading Program, which is designed to stabilize and then reduce anthropo-retire. The second phase of the analysis conducted by the DPS consisted of
genic emissions of carbon dioxide (CO2), a greenhouse gas (GHG), frommore detailed modeling with General Electric’s MAPS model. The second
CO2 budget sources in an economically efficient manner. The New Yorkphase analysis confirmed the results of the first phase analysis. In sum-
State Energy Research and Development Authority (Authority) is propos-mary, the two-phase reliability analysis concluded that the Program would
ing to establish 21 NYCRR Part 507, CO2 Allowance Auction Program,not adversely affect system reliability. 
which implements essential segments of the CO2 Budget Trading Program.A macro-economic impact study of the Program was also conducted at

The Department proposed Part 242, and the Authority proposed Partthe direction of the RGGI state agencies through the Massachusetts Divi-
507, on October 24, 2007. Hearings were held in Albany, NY on Decem-sion of Energy Resources to estimate the potential impact of the Program
ber 10, 2007, in Ray Brook, NY on December 11, 2007, in New York City,on the economies of participating states.7 The study used a computer
NY on December 12, 2007, and in Avon, NY on December 13, 2007. Themodel called the Regional Economic Models, Inc. (REMI) model. The
comment period closed on December 24, 2007. The Department and thestudy concluded that the economic impacts of RGGI on the economies of
Authority received written and oral comments from approximately 10,000the participating states, including New York, were very small and gener-
commenters on the proposed regulations. All of these comments have beenally positive. 
reviewed, summarized, and responded to by the Department and the Au-NYSERDA currently administers, through the New York Energy thority. $mart Program, energy efficiency and clean energy technology programs

Commenters generally support the Department’s and the Authority’sthat are very similar to those that will be funded with auction proceeds
adoption of the CO2 Budget Trading Program and CO2 Allowance Auctionunder the CO2 Allowance Auction Program. A 2006 Macroeconomic
Program (collectively “the Program”), although many, primarily electricImpact Analysis of the New York Energy $mart Program concluded that
generators and those affiliated with the energy industry, are opposed to theexpenditures under that program created approximately 4.8 new sustained
Program for various reasons. Comments address legal issues, proposedjobs per $1 million of program funds spent. The following chart illustrates
revisions to the regulations, implementation, and the potential benefits andthe breakdown of jobs created per sector: 
impacts of the Program. 2006 Update Several commenters challenge the Department’s and the Authority’s
statutory authority to establish the Programs. Specifically, it is assertedEconomic Sector % of Total that the Department and the Authority cannot establish the Program with-Added Jobs out legislative expression of a statewide policy addressing global climateThrough change. In response, the Department and the Authority cite extensive2006 statutory authority which overwhelmingly supports the Department’s and

Agriculture, Forestry, and Mining 0.60% the Authority’s statutory authority to establish the Programs. Principally,
Construction 10.52% the Department has the authority to enact the Program pursuant to New
Products Manufacturing 5.07% York State Environmental Conservation Law (ECL) Sections 19-0103 and
Equipment and Instrument Manufacturing 6.46% 19-0301. The Department’s broad authority to develop regulatory pro-
Transportation, Communication, and Other Public grams derives primarily from its obligation to prevent and control air

Services 3.30% pollution, as set out in the ECL at Sections 1-0101, 1-0303, 3-0301, 19-
Wholesale and Retail Trade 30.86% 0103, 19-0105, 19-0107, 19-0301, 19-0303, 19-0305, 71-2103, 71-2105.
Personal and Business Services 52.81% Further, the Department’s obligation to preserve and protect natural re-
Electric utilities -9.63% sources and public health in the State as it relates to climate change also
Total 100% extends beyond the control of air pollution, as set out in ECL Sections 11-

The results of the Macroeconomic Impact Analysis were published in 0303, 11-0305, 11-0535, 13-0105, 15-0109, 15-1903, 16-0111, 17-0303,
the March 2007 New York Energy $mart Evaluation Report, which is 24-0103, 25-0102, 34-0108, and 49-0309 and the Energy Law Sections 3-
available on NYSERDA’s website at: http://www.nyserda.org/En- 101 and 3-103. 
ergy_Information/evaluation.asp. Similarly, the general powers of the Authority that are relevant to the

3. Regions of Adverse Impact: A statewide analysis was performed for Program’s ability to sell allowances in an auction are set forth in the Public
the Program and the modeling predicts that the statewide average increase Authorities Law (PAL) Sections 1851, 1854 and 1855. Under the Program,
in wholesale electricity prices will be 1.6 percent in 2015 and 2.4 percent the Authority’s activities would include the conduct of allowance auctions
in 2021. and the administration of the Energy Efficiency and Clean Energy Tech-

nology Account (Account). The statutory provision relevant to the Author-4. Minimizing Adverse Impact: The Department is implementing the
ity’s statutory authority to accept the allowances allocated to it by theProgram through a cap-and-trade program. Allowance based cap and trade
Department is PAL Section 1855, subsections 10, 14 and 17. systems are the most cost effective means for implementing emission

reductions from large stationary sources. By implementing the Program Commenters also argue that although the Legislature has never author-
through an allowance based cap and trade system, the Department has ized the Authority to issue or sell regulatory licenses/permits, the Program
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purports to empower the Authority to auction allowances, which constitute taken out of the market or have their market entry delayed. Others said that
licenses/permits under New York State law. The Department and the a reserve price creates an artificial floor. The Department’s and the Au-
Authority disagree with this contention and believe that the allowances thority’s decision to use a reserve price was based upon extensive analysis
themselves are not permits or licenses under New York Law. Rather, an by the Authority’s research team with stakeholder input. Both the Author-
allowance is a condition of an operating permit that constitutes a limited ity and the Department agree that the reserve price protects against the
authorization to emit up to one ton of CO2. possibility of collusion and provides a price signal that supports a mini-

mum rate of investment in technologies and strategies that reduce CO2Another significant comment states that the Program constitutes taxa-
emissions. tion in contravention of the New York State Constitution. Alternatively,

commenters argue that if the Program does not impose a tax, the Program Several comments are directed at the structure and implementation of
is ultra vires because the Department and the Authority lack the statutory the Account. Furthermore, while many support the Authority as the appro-
authority to create fees. priate manager of auction proceeds and suggest that an oversight commit-

The Department and the Authority do not believe that the Program tee to assist with distribution issues would also be appropriate, some make
constitutes a tax. The primary purpose of this measure is to discourage the specific requests that the auction proceeds flow back to certain entities or
emissions of CO2. The sale and auction of allowances will help create CO2 for specific purposes, including rate payer relief. 
allowance price signals at a level sufficient to cause investment in technol- The Authority responded that the proceeds raised through the sale of
ogies and strategies that would reduce or avoid emissions of CO2 . Simi- allowances will be used to promote and implement programs for energy
larly, the Program does not implement a fee. Rather, the Department is efficiency, renewable or non-carbon emitting technologies, and innovative
requiring owners and operators of each CO2 budget unit at the source to carbon emissions abatement technologies with significant carbon reduc-
acquire allowances either at an auction or in the secondary market. tion potential. The Authority will periodically convene an advisory group

Regarding reliability, many commenters suggest that the Program of stakeholders representing a broad array of energy and environmental
might have an impact on electric system reliability; some further allege interests to advise it on how to best utilize the funds to achieve the goals of
that the modeling conducted to assess potential impacts on reliability is the Account. As part of initial program development, the Authority will
inadequate. Notwithstanding this, the New York Independent System Op- outline draft program guidelines and funding criteria for the Account.
erator (NYISO), ICS Consulting, and the Department of Public Service Stakeholders will have an opportunity to provide input and comment on
(DPS) each concluded that reliability would not be impacted. Based on these guidelines through the stakeholder advisory group and open public
their research, these entities all found that no generating facility would be comment. Subsequently, a draft multi-year operating plan will be
forced to retire as a result of the Program. presented to the stakeholder advisory group for comment. An annual

Several commenters expressed concern over the potential for leakage. program evaluation and progress report will be prepared and shared with
Concerns regarding cost effectiveness, price increases for energy in RGGI the stakeholder advisory group and the public. 
states, utility diminishment, and importation of energy from non-RGGI In response to several comments, Part 507.6 of the Auction Program
states are also expressed. In response, the Department submitted a final has been revised to accommodate quarterly auctions. The rule now pro-
report of the RGGI Emissions Leakage Workgroup dated March 31, 2008. vides that they will be held at least quarterly or “as often as necessary to
Among other things, the report includes: 1) information about the tracking effectuate the objectives of the budget trading program.” Further, in re-
of potential leakage, 2) a number of possible leakage mitigation policies, sponse to several comments, the Department and Authority state that they
and 3) information about the current political momentum towards a na- are committed to making nearly 100 percent of the allowances for sale. 
tional cap-and-trade program. A majority of comments voice support for a regional auction that uses a

Although the Department and the Authority provided an unprecedented uniform price auction formula. Accordingly, Part 507 has been revised to
amount of public comment on the model rule, pre-proposal and the pro- provide that participation in a multi state auction is the preferred approach.
posed Program and Draft Generic Environmental Impact Statement New York State will not take place in the first scheduled auction in
(DGEIS), some commenters note that the comment period was insuffi- September, but plans to participate in the December multi State auction. 
cient. The Department and the Authority strongly disagree with this com-

Concerns regarding the potential participation of eligible companies inment because the public had ample opportunity over several years to
the auction were also expressed. In response, the revised regulations allowengage in the unprecedented stakeholder process. RGGI included an ex-
the Authority to limit the participation of any applicant or bidder found totensive stakeholder process in which an expert Resource Panel was assem-
have violated any rule, regulation or law associated with any commoditybled to provide the RGGI states with assistance in the development of a
market. The Authority also may limit eligibility to participate in anyframework for a regional carbon cap-and-trade program. 
auction to the level of security provided. Finally, the Program was revised

To supplement the regional stakeholder process, New York carried out to require public disclosure of auction related auction results. 
its own stakeholder process which was designed to afford additional op-

Apart from the auctions, some commenters allege that the Departmentportunities to provide input directly to New York’s representatives. On
and the Authority did not comply with the requirements of the StateDecember 5, 2006, the Department released a pre-proposal draft of the
Environmental Quality Review Act (SEQRA) because the DGEIS wasProgram after which it held a public meeting. The Department allowed
incomplete. To address this concern, the Department and the Authority arestakeholders and the public the opportunity to provide written comments
preparing a Supplemental DGEIS to consider aspects of the Program thatwhich were then reviewed and considered in the development of the
were not fully developed at the time the initial DGEIS was prepared. Program. On October 24, 2007, the Department and the Authority formally

Some commenters are concerned about the possible costs of the Pro-proposed the Program which was also followed by public hearings. In
gram to both regulated facilities and electricity consumers. They opposeresponse to these comments, the Department and the Authority are propos-
the decision to auction nearly 100 percent of the allowances, rather thaning revised rules. 
allocate the allowances for free; they also claim that a price cap is neededComments were also received requesting additional offset categories,
in order to protect consumers. The Department and the Authority re-including tail pipe emissions projects, biomass, and forest products, among
sponded that a price cap would have no impact on the cost to consumersothers. The Department responded that it will not deviate from the five
because it would not affect the price of allowances on the secondarycategories included in the original proposal, but it will work with the other
market. Moreover, the investment of auction proceeds in energy efficiencyRGGI states to determine additional categories in the future. 
will reduce electricity demand and thus lessen any increase in cost toIn addition to the offset comments, several comments regarding the
consumers caused by the Program. auction component of the Program were received which center on the

Several comments were received regarding the behind-the-meter ex-structure of the auction system, the transparency of its operation, the
emption. Some commenters express an opinion that there should be nopricing and allocation of allowances and the implementation of the Ac-
such exemption, while others feel that the exemption is not large enough.count. Many comments are directed at the perceived potential for manipu-
The Department included this provision to create a limited exemption forlating the auction process, and the need for a “robust” oversight and
industrial sources, not typically regulated in New York as electric genera-monitoring system. The Department and the Authority responded by
tors, that provide little or no electrical output to the grid. amending the rule to provide for an independent monitor to observe the

conduct and outcome of each auction and activity among and between the Most comments received regarding the voluntary renewable set-aside
allowance accounts looking for collusion, price manipulation or unfair support this provision, while a small number oppose it. In particular,
market power. commenters addressed the 700,000 ton amount of the set-aside. Adjust-

Concern is also voiced about the use of a reserve price in the auctions. ments to the amount of the set-aside can be made through amendments to
Several comments expressed concern that allowances not sold would be the regulation if the set-aside is determined to be over or under subscribed. 
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A number of commenters recommend that a sunset provision be in- The Department finds that the immediate adoption of this amendment
cluded that is contingent upon the enactment of a Federal cap and trade or is necessary to make current regulations consistent with changes made to
other climate change program. The Department and the Authority antici- the diagnosis related group (DRG) classification system used by the Medi-
pate that they will repeal or amend the regulations to comport with the care prospective payment system (PPS). This is required by Section 2807-
Federal program, in the event such a program is established. c(3) of the Public Health Law, which states, “The Commissioner shall

establish as a basis for case classification for case based rates of paymentSeveral comments address the Department’s inclusion of a Long-term
the same system of diagnosis-related groups for classification of hospitalContract (LTC) set-aside of 1.5 million allowances. The vast majority of
discharges as established for purposes of reimbursement of inpatient hos-these comments are opposed to the set-aside, while a small number of
pital service pursuant to Title XVIII of the Federal Social Security Actcommenters urged an increase in the size of the set-aside. The Department
(Medicare) in effect on the first day of July in the year preceding the ratecreated the set-aside to accommodate the small number of generators able
period.” Additionally, such amendments modify existing DRGs and addto demonstrate a financial hardship created by having to purchase al-
new DRGs to reflect medically appropriate patterns of health resource use.lowances. The Department made revisions to the Program to further limit
The current service intensity weights (SIWs) and trimpoints are also up-the use of the set-aside, including requiring that the allowances be used for
dated to be consistent with the proposed DRG modifications. compliance only. 

A substantial number of comments were received that express support In addition, the SIWs and group average inlier length of stays (LOS)
for the Program and New York’s participation and leadership in RGGI. were updated to reflect 2004 costs and statistics reported to the Department
The Department acknowledged that adequately addressing climate change for a representative sample of hospitals. The current SIWs and LOS are
issues will eventually require economy-wide regulation.  based on twelve year old data and need to be updated for hospital payment

Many commenters suggest that the emissions cap is set too high and to reflect prevailing patterns of health use and services. This update en-
request that the Department consider re-evaluating the numbers to reflect sures a reflection of more current clinical practices, advances in technol-
the reduction in emissions since 2005. Other commenters note that if the ogy, changes in patient resource consumption, and changes in hospital
cap is too high in 2009, an artificially low market would be created. The length of stay patterns. 
Department maintains that the base budget will be used and will not be The SIWs and non-Medicare trimpoints are an integral part of the
revisited at this time; however, there will be annual updates that may be hospital Medicaid and like payor inpatient rates. The amendments provide
used to adjust the cap if necessary. payors of inpatient hospital services with the new values used to determine

Finally, many comments were received that provided specific recom- the correct case based payment for each DRG for each hospital so hospital
mendations for changes to or clarifications of the regulatory language, claims can be submitted and paid in a timely manner. Additionally, the
such as definitions and permitting requirements. In each instance, the Legislature sought to have the DRGs used in the hospital reimbursement
Department and the Authority explained the reasoning behind the inclu- methodology be consistent with those used in Medicare reimbursement
sion of the particular language, and in some cases made the suggested and reflect medically appropriate, efficient and economic patterns of
changes to the regulations. health use and services. Such requirements warrant adoption of these

amendments as soon as practicable.
Subject: DRGs, SIWs, trimpoints and the mean LOS.
Purpose: To update the calculation of outlier payments based on HHS
audit findings and recommendations.
Substance of emergency rule: 86-1.55 - Development of Outlier RatesDepartment of Health
of Payment 

The proposed amendment of section 86-1.55 of Title 10 (Health)
NYCRR is intended to update the calculation of cost outlier payments to

EMERGENCY reflect a cost to charge ratio which is based on data for the year in which
the discharge occurred. Currently the payments are calculated based on theRULE MAKING
most recent information available, generally two year old cost to charge
data.DRGs, SIWs, Trimpoints and the Mean LOS

This amendment is the result of a final audit report by the DepartmentI.D. No. HLT-19-08-00002-E
of Health and Human Services on Medicaid hospital outlier payments. Filing No. 352

86-1.62 - Service Intensity Weights and Group Average ArithmeticFiling date: April 22, 2008
Inlier Lengths of Stay Effective date: April 22, 2008

The proposed amendments of section 86-1.62 of Title 10 (Health)
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- NYCRR are intended to change the diagnosis related group (DRG) classi-
cedure Act, NOTICE is hereby given of the following action: fication system for inpatient hospital services and the corresponding ser-
Action taken: Amendment of sections 86-1.55, 86-1.62 and 86-1.63 of vice intensity weight (SIWs) and group average arithmetic inlier length of
Title 10 NYCRR. stay (LOS) for each DRG. 
Statutory authority: Public Health Law, sections 2803(2), 2807(3), The DRG classification system used in the hospital case payment
2807-c(3) and (4) system is updated to incorporate those changes made by Medicare for use

in the prospective payment system, and additional changes to identifyFinding of necessity for emergency rule: Preservation of public health.
medically appropriate patterns of health resource use for services that areSpecific reasons underlying the finding of necessity: 86-1.55 Develop-
efficiently and economically provided. The SIWs were revised accord-ment of Outlier Rates of Payment 
ingly to reflect the costs of the redistributed cases. The Department of Health and Human Services (HHS), Office of

In addition, the SIWs and group average inlier length of stays wereInspector General, has issued to the New York State Department of Health
updated to reflect 2004 costs and statistics reported to the Department for aa final audit report (A-02-04-01022, June 2006) on the State’s hospital
representative sample of hospitals. This update ensures a reflection ofoutlier payment methodology. This report addressed vulnerabilities in the
more current clinical practices, advances in technology, changes in patientmethodology that may result in excessive payments to certain hospitals.
resource consumption, and changes in hospital length of stay patterns. TheHHS noted that NYS does not use the most accurate cost-to-charge data in
revised service intensity weights based on 2004 data are being phased-indetermining the outlier payments, and that if it had done so there could be
over a three year period. The weights effective for the period January 1,savings for the Medicaid program. After reviewing the report and HHS’s
2008 through December 31, 2008 will be based on 75% of the servicerecommendations, the Department of Health concurs with the findings and
intensity weights in effect as of December 31, 2007 that are based on 1992has agreed to update the outlier payment methodology to reflect a calcula-
data, and 25% of the service intensity weights based on 2004 data. Thetion based on cost-to-charge data from the year of the patient discharge.
service intensity weights effective for the period January 1, 2009 throughHowever, revised regulations need to be adopted in order to implement the
December 31, 2009, will be based on 33% of the service intensity weightsHHS recommendations because current regulation does not provide for the
in effect as of December 31, 2007 that are based on 1992 data, and 67% ofuse of updated data. 
the service intensity weights based on 2004 data. Effective January 1, 201086-1.62 Service Intensity Weights and Group Average Arithmetic
and thereafter, the service intensity weights will be based on 2004 data. Lengths of Stay 

86-1.63 Non-Medicare Trim Points 86-1.63 - Non-Medicare Trimpoints 
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The proposed amendments of section 86-1.63 of Title 10 (Health) The SIWs and non-Medicare trimpoints are an integral part of the
NYCRR are intended to change the non-Medicare trimpoints used to hospital Medicaid and like payor inpatient rates. The Department makes
determine the outlier days in the hospital case based payment system to be changes to the grouper used to assign inpatient cases to the appropriate
based on 2004 data. DRG. As part of this process, the Department may make modifications,

revisions and create new DRGs that reflect the current resources consumedGeneral Summary for 86-1.62 and 1.63 
by inpatients. After the grouper is modified, the SIWs and trimpoints mustThe changes in the DRG classification system and service intensity
be recalculated consistent with the newly created and updated list ofweights described above (Section 86-1.62 of Title 10 (Health) NYCRR)
DRGs, and to incorporate the 2004 cost and statistical basis, thus creatingcause a modification of the non-Medicare trimpoints to reflect the redistri-
new values for the SIWs and trimpoints in sections 86-1.62 and 86-1.63.bution of cases from the existing DRGs to the new DRGs. These new
Lastly, the amendments provide payors of inpatient hospital services withtrimpoint values are provided in Section 86-1.63. 
the new values used to determine the correct case base payment for eachThe changes to the DRG classification system will enable providers to
DRG so hospital claims can be submitted and paid in a timely manner. place patients in the most appropriate DRG and, therefore, they will

COSTS: receive adequate reimbursement for services provided. In the aggregate,
Costs to State Government: these changes will have a budget-neutral impact on the reimbursement
The proposed amendment to 86-1.55, development of outlier pay-system. 

ments, is estimated to produce savings to the State. The Department is statutorily required to update the grouper to be
The amendments to 86-1.62 and 86-1.63 revising the DRGs, SIWs andconsistent with changes made to the DRG classification system used by the

trimpoints has been legislated as budget neutral; therefore there is noMedicare prospective payment system (PPS) and to modify existing and
additional costs to the State as a result of these regulation changes. add new DRGs to more accurately reflect patterns of health resource use. 

Costs of Local Government: This notice is intended to serve only as a notice of emergency adoption.
No increase or decrease in costs to local governments is anticipated as aThis agency intends to adopt this emergency rule as a permanent rule and

result of these amendments. will publish a notice of proposed rule making in the State Register at some
Costs to Private Regulated Parties: future date. The emergency rule will expire July 20, 2008.
In the aggregate, there will be no increases or decreases in hospitalText of emergency rule and any required statements and analyses may

revenues as a result of these amendments. Changes to the DRG classifica-be obtained from: Katherine E. Ceroalo, Department of Health, Office of
tion system will cause a realignment of cases among the DRGs. ThoseRegulatory Affairs, Corning Tower, Rm. 2438, Empire State Plaza, Al-
cases that require more intensive provision of care will realize an increasebany, NY 12237-0097, (518) 473-7488, fax: (518) 473-2019, e-mail:
in the SIW (and reimbursement) for that DRG. The removal of such casesregsqna@health.state.ny.us
from the DRG to which they were previously assigned will decrease theRegulatory Impact Statement
SIW (and reimbursement) for that DRG. Therefore, revenues will shiftStatutory Authority: 
among individual hospitals depending upon the diagnosis of and proce-The authority for the subject regulations is contained in sections
dures performed on the patients they treat. The extent of the shift in2803(2), and 2807(3) and 2807(4) of the Public Health Law (PHL), which
revenues cannot be determined because it will depend upon future patientrequire the State Hospital Review and Planning Council (SHRPC), subject
services. to the approval of the Commissioner, to adopt and amend rules and regula-

Costs to the Department of Health: tions for hospital reimbursement rates that are reasonable and adequate to
There will be no additional costs to the Department of Health as a resultmeet the costs that must be incurred by efficiently and economically

of these amendments. operated facilities. PHL section 2807-c (3) authorizes the SHRPC to adopt
Local Government Mandates: rules subject to the Commissioner’s approval, to adjust the diagnosis
This regulation affects the costs to counties and New York City forrelated groups (DRGs) or establish additional DRGs to reflect subsequent

services provided to Medicaid beneficiaries as described above. It imposesrevisions applicable to reimbursement for discharges of Medicare benefi-
no program, service, duty or other responsibility upon any county, city,ciaries or to identify medically appropriate patterns of health resource use
town, village, school district, fire district or other special district. efficiently and economically provided and to subsequently amend the

Paperwork: service intensity weights (SIWs) and trimpoints for each DRG. Chapter 58
There is no additional paperwork required of providers as a result ofof the Laws of 2007 authorizes the SHRPC and the Commissioner to

these amendments. update the cost and statistical base used to determine the SIWs and
Duplication: trimpoints to calendar year 2004 data and to provide for a phase-in of the
These regulations do not duplicate existing State and Federal regula-new weights. PHL section 2807-c (4) authorizes the SHRPC to adopt rules,

tions. subject to the Commissioner’s approval, for exceptions to case based
Alternatives: payments for cost outliers. 
The change to the outlier payment methodology is based on an audit byLegislative Objectives: 

the Department of Health and Human Services. The Department concursThe Legislature sought to have the DRGs used in the hospital reim-
with the findings of the audit and HHS’s recommended methodologybursement methodology be consistent with those used in Medicare reim-
change; therefore alternatives were not considered. bursement and reflect medically appropriate, efficient and economic pat-

Based upon suggestions/recommendations received from hospital in-terns of health resource use and services. 
dustry representatives, the Department has included adjustments that pro-Needs and Benefits: 
vide more appropriate recognition of the costs related to current clinicThe proposed amendment to section 86-1.55 of Title 10 (Health)
practices new medical technologies, changes in patient resource consump-NYCRR is intended to revise the methodology for calculating hospital cost
tion, and changes in hospital length of stay patterns. Two alternatives wereoutlier payments. The proposed methodology is based on more current and
considered for the means of adjusting the revised SIWs to ensure budgetappropriate cost to charge ratios for determining the outlier expense, which
neutrality. is consistent with the method used in Medicare reimbursement. The propo-

Federal Standards: sal will provide for an update to the ratio from the initial payments based
The proposed rule does not exceed any minimum standards of theon two year old data, to data from the year in which the discharge occurred.

federal government for the same or similar subject areas. This will cause the outlier payments to more accurately reflect reasonable
Compliance Schedule: costs incurred by each hospital, and address the problem of excessive over
The proposed rule establishes rates of payment as of January 1, 2008;payments. 

there is no period of time necessary for regulated parties to achieve compli-The proposed amendments to sections 86-1.62 and 86-1.63 of Title 10
ance. (Health) NYCRR are intended to make current regulations consistent with

Contact Person: Katherine Ceroalo, Department of Health, Bureau ofchanges made to the diagnosis related group (DRG) classification system
House Counsel, Regulatory Affairs Unit, Corning Tower Building, Roomused by the Medicare prospective payment system (PPS) and to modify
2438, Empire State Plaza, Albany, NY 12237, (518) 473-7488, (518) 473-existing and add new DRGs to reflect medically appropriate patterns of
2019 (FAX), e-mail: REGSQNA@health.state.ny.us health resource use. The current service intensity weights (SIWs) and

Comments submitted to Department personnel other than this contacttrimpoints are also updated to be consistent with the proposed DRG modi-
person may not be included in any assessment of public comment issuedfications. Additionally, the SIWs and trimpoints are updated from the
for this regulation.current 1992 cost and statistic base to 2004 data reported to the Department

and being phased-in over a three year period. Regulatory Flexibility Analysis
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Effect on Small Business and Local Governments: Clinton Montgomery Tioga
For the purpose of this regulatory flexibility analysis, small businesses Columbia Ontario Tompkins

were considered to be general hospitals with 100 or fewer full time Cortland Orleans Ulster
equivalents. Based on recent financial and statistical data extracted from Delaware Oswego Warren
the Institutional Cost Report, seven hospitals were identified as employing Essex Otsego Washington
fewer than 100 employees. Franklin Putnam Wayne

Compliance Requirements: Fulton Rensselaer Wyoming
No new reporting, record keeping or other compliance requirements Genesee St. Lawrence Yates

are being imposed as a result of these rules. Greene Saratoga
Professional Services: The following 9 counties have certain townships with population den-
No new or additional professional services are required in order to sities of 150 persons or less per square mile:

comply with the proposed amendments. 
Economic and Technical Feasibility: Albany Erie Oneida
Small businesses will be able to comply with the economic and techno- Broome Monroe Onondaga

logical aspects of this rule. The proposed amendments are intended to Dutchess Niagara Orange
make current regulations consistent with changes made to the outlier Compliance Requirements: payments; the DRG classification system used by the Medicare prospec- No new reporting, record keeping, or other compliance requirementstive payment system (PPS), and add new DRGs to reflect medically appro- are being imposed as a result of this proposal. priate patterns of health resource use. The current SIWs and trimpoints are

Professional Services: also updated to be consistent with the proposed DRG modifications, and
No new additional professional services are required in order for prov-the new cost and statistical base. 

iders in rural areas to comply with the proposed amendments. Compliance Costs: 
Compliance Costs: No initial capital costs will be imposed as a result of this rule, nor will
No initial capital costs will be imposed as a result of this rule, nor willthere be an annual cost of compliance. As a result of the amendment to 86-

there be an annual cost of compliance. As a result of the amendment to 86-1.55, there maybe a decrease to specific hospitals’ revenues. In the aggre-
1.55, there may be a decrease to specific hospitals’ revenues. In thegate, as a result of the amendments to 86-1.62 and 86-1.63 there will be no
aggregate, as a result of the amendments to 86-1.62 and 86-1.63 there willanticipated increases or decreases in hospitals’ Medicaid revenues. How-
be no increases or decreases in hospitals’ revenues. Revenues will shiftever, revenues will shift among individual hospitals depending upon the
among individual hospitals depending upon the diagnoses of and approveddiagnoses of and procedures performed on the patients they treat and the
procedures performed on the patients they treat. extent to which they would be classified into the modified diagnosis

Minimizing Adverse Impact: related groups. 
The proposed amendments will be applied to all general hospitals. TheMinimizing Adverse Impact: 

Department of Health considered the approaches specified in section 202-The proposed amendments will be applied to all general hospitals. The
bb (2) of the State Administrative Procedure Act in drafting the proposedDepartment of Health considered approaches specified in section 202-b (1)
amendments and rejected them as inappropriate given the reimbursementof the State Administrative Procedure Act in drafting the proposed amend-
system mandated in statute. ments and rejected them as inappropriate given the reimbursement system

Opportunity for Rural Area Participation: mandated in statute. 
Rural areas were given notice of this proposal by its inclusion in theSmall Business and Local Government Participation: 

agenda of the Fiscal Policy Committee of the State Hospital Review andLocal governments and small businesses were given notice of these
Planning Council for its December 6, 2007 meeting. That agenda is mailedproposals by its inclusion in the agenda of the Fiscal Policy Committee of
to members of the Fiscal Policy Committee, the New York State Legisla-the State Hospital Review and Planning Council for its December 6, 2007
ture and representatives of the hospital associations, among others. Themeeting. That agenda is mailed to general hospitals qualifying as small
associations are member organizations, which represent the needs andbusinesses, providers, members of the Fiscal Policy Committee, the New
concerns of providers across New York State, including rural areas. TheYork State Legislature and representatives of the hospital associations,
amendment was described at meetings of the Fiscal Policy Committeeamong others. The associations are member organizations that represent
prior to the filing of the notice of proposed rulemaking. the interests and concerns of hospitals across New York State, including

This outreach resulted in the Department of Health receiving com-small businesses and local governments. This outreach resulted in the
ments and suggestions related to additional changes that industry repre-Department of Health receiving comments and suggestions related to
sentatives recommended be implemented. Based on this feedback, theadditional changes that industry representatives recommended be imple-
Department did make additional changes to the service intensity weights tomented. Based on this feedback, the Department did make additional
incorporate several of these comments and suggestions.changes to the service intensity weights to incorporate several of these
Job Impact Statementcomments and suggestions.
A Job Impact Statement is not required pursuant to Section 201-a(2)(a) ofRural Area Flexibility Analysis
the State Administrative Procedure Act. It is apparent, from the nature andEffect on Rural Areas: 
purpose of the proposed rules, that they will not have a substantial adverseRural areas are defined as counties with a population less than 200,000
impact on jobs or employment opportunities. The proposed regulationsand, for counties with a population greater than 200,000, includes towns
revise the calculation of cost outlier payments and update the diagnosiswith population densities of 150 persons or less per square mile. The
related group (DRG) classification system for inpatient hospital services asfollowing 44 counties have a population less than 200,000: 
well as the corresponding service intensity weights and length of stay

Allegany Hamilton Schenectady standards. The cost outlier payments are exceptions to the case payment
Cattaraugus Herkimer Schoharie rates for high cost or long stay cases and have been in effect since 1988 in
Cayuga Jefferson Schuyler New York State. The DRG classification system, which also has been in
Chautauqua Lewis Seneca effect since 1988, is utilized to reimburse hospitals for inpatient services
Chemung Livingston Steuben rendered to Medicaid beneficiaries. The proposed regulations have no
Chenango Madison Sullivan implications for job opportunities.
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pool area. The superintendent will provide carriers with an estimate of
potential pool receivables or liabilities using this 2005 data for advisoryInsurance Department purposes only. 

(3) Each following year, beginning in 2007, on or before February
28, each carrier shall report to the superintendent its annualized premium
amount as of December 31 of the preceding year and its cumulativeEMERGENCY
calendar year claims paid in the preceding year for individual standard-

RULE MAKING ized direct payment health maintenance organization policies, individual
standardized direct payment point of service policies, all other individual

Market Stabilization Mechanisms for Individual and Small Group health insurance policies, and small group health insurance policies, using
Market the form in subdivision (h) of this section for each pool area. In 2007, the

superintendent provided carriers with a second estimate of potential poolI.D. No. INS-41-07-00005-E
receivables or liabilities using 2006 data, for advisory purposes. PaymentsFiling No. 354
to the pools, or collections from the pools, shall be required beginning inFiling date: April 22, 2008
2008 and shall be based upon the data from the preceding calendar year. Effective date: April 22, 2008

(4) Cumulative calendar year claims paid shall include the total of
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- all claim payments on behalf of an insured individual from January 1
cedure Act, NOTICE is hereby given of the following action: through December 31 of the preceding year, regardless of when the ser-
Action taken: Amendment of sections 361.5 and 361.7(a), renumbering vices were provided. 
of sections 361.6-361.7 to sections 361.7-361.8 and addition of new sec- (5) Cumulative calendar year claims paid shall include payments for
tion 361.6 to Title 11 NYCRR. hospital and medical services, prescription drug payments, capitation
Statutory authority: Insurance Law, sections 201, 301, 1109, 3233; L. payments, and regional covered lives assessments paid pursuant to section
1992, ch. 501, L. 1995, ch. 504 2807-t of the Public Health Law or percentage surcharges paid pursuant

to section 2807-j or section 2807-s of the Public Health Law. Carriers thatFinding of necessity for emergency rule: Preservation of general wel-
include the covered lives assessments shall convert the family coveredfare.
lives assessment into a per member assessment component in order to beSpecific reasons underlying the finding of necessity: The first filing for
included with claims expenses attributable to any one member. the new pooling methodology was November 10, 2006, and the second

(6) Cumulative calendar year claims paid shall not include amountsfiling was January 31, 2007.
paid in satisfaction of the percentage surcharge requirement set forth inSubject: Market stabilization mechanisms for individual and small group
section 2807-j(2)(b)(i)(B) of the Public Health Law or interest paid out bymarket.
a carrier pursuant to section 3224-a(c) of the Insurance Law. Purpose: To create a new market stabilization process in the individual

(7) Each carrier’s submission shall be signed by an officer of theand small group market, to share among plans substantive cost variations
carrier certifying that the information is accurate. attributable to high cost medical claims.

(8) If a carrier makes a submission after February 28 and the carrierText of emergency rule: The title of Section 361.5 is amended to read as
is a pool payer, the carrier’s payment into the pool will be increased byfollows: 
one percent interest per month. If a carrier makes a submission afterSection 361.5 Pooling of variations in costs attributable to variations in
February 28 and the carrier is a pool receiver, the carrier’s distributionspecified medical conditions (SMC) beginning in 1999 through 2006. 
will be reduced by one percent per month. Section 361.5 is hereby amended to add a new subdivision (k) to read

(e) The superintendent shall calculate each carrier’s share of the totalas follows: 
funding payable to or from the pools pursuant to the example in subdivi-(k) Reporting requirements, payments to the pools, or collections from
sion (i) of this section for each pool area as follows: the pools under this section shall not be required in 2005 or 2006. 

(1) Identify the total claims paid by each carrier for the followingSections 361.6 and 361.7 are hereby renumbered 361.7 and 361.8 and a
types of policies: individual standardized direct payment health mainte-new section 361.6 is added to read as follows: 
nance organization policies, individual standardized direct payment point361.6 Pooling of variations of costs attributable to high cost claims
of service policies, all other individual health insurance policies, andbeginning in 2006 for individual and small group policies, other than
small group health insurance policies, other than Medicare supplementMedicare supplement and Healthy New York policies. 
and Healthy New York insurance policies. (a) In each pool area a risk adjustment pool is established in connec-

(2) Identify the total claims paid in excess of $20,000 for eachtion with individual and small group health insurance policies, other than
insured by type of policy. Medicare supplement insurance policies and Healthy New York health

(3) For each carrier for each type of policy, divide the claims paid ininsurance policies. Each pool shall operate independently; that is, all
excess of $20,000 by the total claims paid (the amount specified in para-calculations and payments described below are made for each pool inde-
graph (2) of this subdivision divided by the amount specified in paragraphpendently of any other pool. 
(1) of this subdivision) to determine the high cost claim ratio. (b) The annual funding amount for all pool areas combined is as

(4) Calculate the average high cost claim ratio for all carriers for allfollows: 
types of policies combined and multiply that ratio by the total claims paid(1) $80,000,000 for 2007; 
for each carrier for each type of policy (a carrier’s amount specified in(2) $120,000,000 for 2008; and 
paragraph (1) of this subdivision multiplied by the average high cost claim(3) $160,000,000 for 2009 and each calendar year thereafter. 
amount specified in paragraph (3) of this subdivision.) (c) The annual funding amount for each pool area is in proportion to

(5) Subtract the amount calculated in paragraph (4) of this subdivi-the annualized premiums in that pool area. For 2007 and each calendar
sion from the amount in paragraph (2) of this subdivision for each carrieryear thereafter, each pool participant shall provide to the superintendent
for each type of policy to determine the adjustment needed to equalize highannualized premium information on or before February 28. The superin-
cost claims and determine if the carrier is a net contributor or receiver. tendent shall advise carriers of the funding amount for each pool area

(6) Sum the net contributions of all carriers who are net contributorswithin sixty days of receipt of annualized premium information from all
in the pool area to determine the total net contribution. carriers.

(7) Divide the pool area funding amount by the total of paragraph(d)(1) Each carrier’s share of the total funding payable to or from
(6) of this subdivision and multiply by the amount identified for eachthe pools shall be determined based on the carrier’s high cost claims in its
carrier for each type of policy in paragraph (5) of this subdivision toareas of operation. 
determine the carrier’s net pool contribution or distribution. (2) In order to implement the phase in of the new specified medical

condition pooling process, on or before November 10, 2006 each carrier (f) Billings will be done by the superintendent beginning in 2008 within
shall report to the superintendent its annualized premium amount as of thirty days of receipt of submissions from all carriers, and payments will
December 31, 2005 and its cumulative calendar year claims paid in 2005 be due from carriers within five business days from the date billed. Pay-
for individual standardized direct payment health maintenance organiza- ments made after the due date shall include interest at a rate of one percent
tion policies, individual standardized direct payment point of service poli- per month. Subsequent to the billing date, but within the calendar year,
cies, all other individual health insurance policies, and small group health carrier data that formed the basis of the billing will be audited. In the event
insurance policies, using the form in subdivision (h) of this section for each audits necessitate post-billing adjustments, the adjustments will be
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Carrier Acharged or credited in the next year’s billing or distribution. Additional
Dir Pay HMOpayments due from any carrier whose data errors caused it to underpay, or
Dir Pay POSrefunds due back from any carrier whose data errors caused it to be
Dir Pay Otheroverpaid, shall include a one percent interest charge per month from the
Small Grouporiginal due date or payment date. 
Carrier A 

(g) A carrier shall, with respect to distributions from the pools attribu- Net
table to each type of policy, as determined in paragraph (7) of subdivision Contribution
(e) of this section, without reduction for contributions owed on other types or
of policies: Distribution

Carrier B(1) refund the distributions directly to insureds based upon the type
Dir Pay HMOof policy that caused the payments to be received without consideration of
Dir Pay POSminimum loss ratio provisions; or 
Dir Pay Other(2) submit a detailed plan to the superintendent for approval: 
Small Group(i) demonstrating how the distribution will be applied to reduce
Carrier B

future premium rates for the type of policy whose insureds caused the Net
payments to be received, or Contribution

(ii) providing a detailed explanation as to how the distribution or
was considered in the development of premium rates for that year. Distribution

Total Net(h) Claim Submission Form. 
ContributionsClaims Paid From January 1 - December 31, (____) 
All NetCarrier: __________________________ 
ContributorsPool Area: ________________________ 
Total Net

Total annualized premium for individual standardized direct payment Distributions
health maintenance organization (HMO) policies, individual standardized All Net
direct payment point of service (POS) policies, other individual health Receivers
insurance policies, and small group policies: _______________. Section 361.6 is renumbered to be 361.7 and the opening paragraph of

subdivision (a) is amended to read as follows:
Cumulative Total Direct Direct Direct Small Total 361.7(a) The pools shall be administered either directly by the superin-
Claims Paid Payment Payment Payment Group tendent, or in conjunction with a firm, performing at least the following
Above Listed HMO POS Other functions:
Amounts This notice is intended to serve only as a notice of emergency adoption.
(Attachment This agency intends to adopt the provisions of this emergency rule as a
Point) permanent rule, having previously published a notice of proposed rule
ZERO making, I.D. No. INS-41-07-00005-P, Issue of October 10, 2007. The
$10,000 emergency rule will expire June 20, 2008.
$15,000 Text of emergency rule and any required statements and analyses may$20,000 be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,$25,000 New York, NY 10004, (212) 480-2285, e-mail: Amais@ins.state.ny.us
$30,000

Regulatory Impact Statement$35,000
1. Statutory authority: The superintendent’s authority for the fifth$40,000

amendment to 11 NYCRR 361 is derived from Sections 201, 301, 1109,$45,000
3233 and Chapter 501 of the Laws of 1992 and Chapter 504 of the Laws of$50,000
1995. $60,000

Sections 201 and 301 of the Insurance Law authorize the superinten-$70,000
dent to prescribe regulations interpreting the provisions of the Insurance$80,000
Law, as well as effectuate any power given to him under the provisions of$90,000
the Insurance Law to prescribe forms or otherwise make regulations. $100,000

Section 1109 authorizes the superintendent to promulgate regulations
Instructions: to effectuate the purposes and provisions of the Insurance Law and Article
* Do not include Medicare Supplement Policies or Healthy New York 44 of the Public Health Law with respect to contracts between a health

Policies. maintenance organization and its subscribers. 
** For each insured determine the cumulative claims paid from January 1 Section 3233 authorizes the superintendent to promulgate regulations

through December 31 and report the total claims paid for all insureds for to create a pooling process involving insurer contributions to, or receipts
each type of policy listed above. from, a fund designed to share the risk of or equalize high cost claims with

***At each dollar level (Attachment Point), report all claims paid over that respect to individual and small group health insurance. 
attachment point level amount from January 1 through December 31 for Chapter 501 of the Laws of 1992 amended the insurance law and public
any insured. Cumulative total claims paid above the ZERO attachment health law to require that individual and small group health insurance be
point level would equal the total claims paid by the carrier for all insureds made available on an open enrollment basis; community rating of individ-
for the period. ual and small group health insurance policies; portability of health insur-

ance coverage; continuation of hospital, surgical or medical expense insur-(i) Chart for calculation of pool amounts.
ance; and that the superintendent promulgate regulations to assure an
orderly implementation and ongoing operation of open enrollment and

1 2 3 4 5 6 community rating. 
Albany Region Total Claims High Cost Claims Adjust- Pool Amount Chapter 504 of the Laws of 1995 amended the insurance law and the

Claims Paid in Claim Ra- Paid Mul- ment to Owed or Re- public health law to establish standardized direct payment contracts for
Paid Excess of tio (Col- tiplied by Equalize ceivable (Pre- individual health insurance and to provide that regulations promulgated by

$20,000 umn 2 Di- Average High Cost determined the superintendent shall include only reinsurance or a pooling process
vided by High Cost Claims Total Pool

involving insurer or health maintenance organization contributions to, orColumn 1) Claim Ra- (Column 2 Amount Di-
receipts from, a fund which shall be designed to share the risk of high costtio (Col- Minus vided by Col-
claims or the claims of high cost persons. umn 1 Column 4) umn 5 Total

Multiplied Net Contribu- 2. Legislative objectives: The statutory sections cited above provide a
by Col- tions of All framework for the establishment of a market stabilization process in the
umn 3 Av- Net Contribu- individual and small group health insurance markets. The proposed
erage) tors Multiplied amendment to Regulation 146 is consistent with legislative objectives in

by Column 5) that it would effectuate the Legislature’s direction in Section 3233 to
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establish a pooling process involving health maintenance organization and 7. Duplication: Section 3233 directs the superintendent to promulgate
insurer contributions to, or receipts from, a fund that shall be designed to regulations to create a pooling process to establish stabilization in the
share the risk of or equalize high cost claims or claims of high cost persons, individual and small group markets. There is no duplication with federal or
and to protect insurers and health maintenance organizations from dispro- state laws. 
portionate adverse risks of offering coverage to all applicants. 8. Alternatives: The Insurance Department has met extensively with

the Health Plan Association and the Conference of BlueCross BlueShield3. Needs and benefits: The proposed amendment will modify the pool-
Plans to discuss this amendment. A suggestion was made to take paymentsing methodology established in the Fourth Amendment to Regulation 146
from the Direct Payment Stop Loss Funds into consideration when deter-(11 NYCRR 361.5) to provide a simplified approach and to increase
mining amounts owed or received under the new pooling methodology.uniformity and consistency in the methodologies used by insurers and
The Direct Payment Stop Loss Funds were established in 1999 pursuant tohealth maintenance organizations when determining their contributions
Sections 4321-a and 4322-a of the Insurance Law, which establishes aand/or distributions from the pools, and should help insurers and health
separate statutory mandate from Section 3233 of the Insurance Law, whichmaintenance organizations avoid reporting errors. The proposed amend-
first provided for the establishment of the market stabilization pools inment is needed because of the widely differing methodologies used by
1992. The Direct Payment Stop Loss Funds were created to provide addi-insurers and health maintenance organizations, and the inconsistencies and
tional state subsidies to the individual direct payment market, and were notresulting confusion as to how to apply the distributions and/or contribu-
meant to replace the market stabilization pools. Although the previoustions to premium rates. This amendment also simplifies and makes more
market stabilization pools did not take the direct payment stop loss recov-straightforward the eligibility criteria for reporting claims data to the pools,
eries into consideration, the Department reviewed the suggestion of takingwhich pool participants indicated was very complicated, difficult to ascer-
the payments from the Direct Payment Stop Loss Funds into considerationtain, and time consuming under the Fourth Amendment to Regulation 146. 
under this proposed amendment. The Department determined that if theThis amendment is the result of comments and suggestions received by
stop loss recoveries were taken into consideration, the standardized indi-the Department from health maintenance organizations and insurers with
vidual HMO policies could become payors, which would undermine theregard to the current market stabilization pools. As a result of the com-
intent of Section 3233 of the Insurance Law. That statute is meant toments and suggestions, the current market stabilization pools are being
equalize the risk of high cost persons throughout the individual and smallphased-out. Payments, collections and data reports were not required in
group markets by encouraging each HMO and insurer to insure high costs2005 or 2006, and the new pooling methodology will be transitioned into
persons (who are mostly found in the individual direct payment market). Ifoperation over a three year period. In 2007, the pools will be funded at $80
direct payment policies become payers, HMOs could be discouraged frommillion, which is half of the funding amount of the prior specified medical
insuring high cost persons - a circumstance that would run counter to thecondition pools established under the Fourth Amendment to Regulation
statutory intent. 146. In 2008, the funding level of the pools will be increased to $120

Another suggestion was made to increase the claim threshold frommillion, and in 2009, the funding level of the pools will be increased to the
$20,000 to $100,000. The Insurance Department found that the risk shar-full funding amount of $160 million. This phase-in will ensure that health
ing and market stabilization would be significantly diminished, by up tomaintenance organizations and insurers have sufficient time to account for
80%, if the claim threshold were increased. If this were to occur, the riskthe impact of this amendment. In addition, modeling of the pool calcula-
adjustment would be so nominal that the statutory requirement for risktions using 2006 claims data indicates that, at the $20,000 high cost claim
adjustment could not be accomplished. threshold established in this amendment, and with consideration for esti-

Interested parties also expressed concern that when the individual andmated medical cost and health insurance claim inflation, the phase-in
small group policies are pooled together, that the market stabilization poolsamounts above are the approximate amounts that the pool calculations are
could involve the small group market subsidizing the individual market.expected to produce over the three-year period. 
The Department has previously pooled individual and small group policiesComparable to all prior pooling methodologies established pursuant to
together under all prior pooling methodologies established pursuant toSection 3233 of the Insurance Law, the Fifth Amendment to Regulation
Section 3233 of the Insurance Law in order to accomplish the legislative146 continues to pool individual and small group policies in order share the
goals. Moreover, if individual and small group coverage were not pooled,risk of, or equalize, high cost claims or high cost persons. The pooling of
there would not be appropriate risk adjustment in the individual market. individual and small group policies is necessary to provide meaningful

9. Federal standards: There are no minimum standards of the federaldistribution of high cost persons and claims across the community rated
government for the same or similar subject areas. markets. 

10. Compliance schedule: The provisions of this amendment will take4. Costs: This amendment imposes no compliance costs upon state or
effect immediately. However, implementation will be gradual, with thelocal governments. The amendment does not impose any significant addi-
market stabilization pools reaching full funding only after three years.tional compliance costs to insurers or health maintenance organizations.
Insurers and health maintenance organizations were required to submitInsurers and health maintenance organizations may have to modify their
initial reports to the superintendent by November 10, 2006 and January 31,internal policies and procedures for compliance with the new pooling
2007 for advisory purposes only, and payments under the new poolingmethodology, and if insurers or health maintenance organizations fail to
process will begin in 2008. The Insurance Department has had severalcomply with statutory or regulatory pooling requirements, a penalty could
meetings with representatives of insurers and health maintenance organi-be imposed. In addition, similar to the previous pooling methodology,
zations to discuss this amendment, and insurers and health maintenanceinsurers and health maintenance organizations with healthier lives will
organizations should be aware of the requirements established by thishave to pay money into the market stabilization pools, and those with
amendment.unhealthy lives will receive money from the pools. There will be a cost to

insurers and health maintenance organizations with healthier lives; how- Regulatory Flexibility Analysis
ever, the purpose of any market stabilization mechanism is to share risk 1. Effect of the rule: This amendment will affect all health maintenance
and equalize claim costs. There should be no additional costs to the organizations (HMOs) and insurers licensed to do business in New York
Insurance Department, as existing personnel are available to assist insurers State. Based upon information provided by these companies in annual
and health maintenance organizations with the transition to the new market statements filed with the Insurance Department, HMOs and insurers li-
stabilization process. censed to do business in New York do not fall within the definition of

5. Local government mandates: The proposed amendment imposes no “small business” found in Section 102(8) of the State Administrative
new programs, services, duties or responsibilities on local government. Procedures Act because none of them are both independently owned and

have under 100 employees. 6. Paperwork: The proposed amendment imposes new reporting re-
quirements. However, insurers and health maintenance organizations are Some of the small businesses in New York purchase health insurance
currently reporting similar information to the superintendent for the pool- from HMOs and insurers. This amendment modifies and simplifies the
ing requirements set forth in the specified medical condition pools estab- current pooling methodology for the individual and small group health
lished by the Fourth Amendment to Regulation 146 (11 NYCRR 361.5). insurance markets established by the Fourth Amendment to Regulation
Insurers and health maintenance organizations will report annually to the 146. Similar to all prior pooling methodologies, the new pooling method-
superintendent under this amendment, while under the Fourth Amendment ology establishes a risk adjustment mechanism so that insurers covering
to Regulation 146 they were required to report biannually. Therefore, this persons with higher cost claims will receive monies from the market
proposed amendment will decrease the amount of paperwork for the insur- stabilization pools, and insurers covering persons with lower cost claims
ers and health maintenance organizations compared to the amount required will pay money into the pools. Also similar to all prior pooling methodolo-
under the Fourth Amendment to Regulation 146. gies, the Fifth Amendment to Regulation 146 continues to pool individual
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and small group policies together in order share the risk of or equalize high requirements for insurers and health maintenance organizations. However,
cost claims or high cost persons, as required by Section 3233 of the insurers and health maintenance organizations are currently reporting simi-
Insurance Law. As has been the experience under prior pooling methodol- lar information to the Superintendent for the pooling requirements set forth
ogies, the Department estimates that some small groups will see a premium in the specified medical condition pools established by the Fourth Amend-
reduction, while others will see a nominal increase. In order to mitigate the ment to Regulation 146 (11 NYCRR 361.5). Therefore, this proposed
initial impact of the amendment, the Department has established a gradual amendment should not create more paperwork, recordkeeping or other
three-year implementation period until the pools become fully funded. In compliance requirements or professional services for insurers and health
2007, the pools will be funded at $80 million, which is half of the funding maintenance organizations than are currently in place. 
amount of the prior specified medical condition pools established under 3. Costs: As under all prior pooling methodologies, some small busi-
the Fourth Amendment to Regulation 146. In 2008, the funding level of the nesses will see a premium reduction, while others will see a nominal
pools will be increased to $120 million. And in 2009, the funding level of increase. These small businesses may be located in rural or urban areas
the pools will be increased to the full funding amount of $160 million. This across the state. Individuals covered under the standardized direct payment
amendment does not apply to or affect local governments. policies will likely see a reduction in their premiums. These individuals

may be located in rural or urban areas across the state. 2. Compliance requirements: This amendment will not impose any
reporting, recordkeeping, or other compliance requirements on small busi- 4. Minimizing adverse impact: This amendment simplifies the market
nesses or local governments. stabilization methodology for individual and small group coverage estab-

lished by the Fourth Amendment to Regulation 146. The same require-3. Professional services: Small businesses or local governments should
ments will apply uniformly to individual and small group insurance cover-not need professional services to comply with the amendment. 
age offered by HMOs and insurers, similar to the Fourth Amendment to4. Compliance costs: This amendment will not impose any compliance
Regulation 146. The impact on small businesses and individuals whocosts upon small businesses or local governments. 
purchase health insurance in the individual or small group market and who5. Economic and technological feasibility: Small businesses or local
may be located in rural areas, should be comparable to the impact on smallgovernments should not incur an economic or technological impact as a
businesses or individuals who are located in urban areas. The amendmentresult of the amendment. 
is being transitioned into full effect over the course of three years in order6. Minimizing adverse impact: This amendment simplifies the market
to mitigate any impact. stabilization methodology for individual and small group coverage estab-

5. Rural area participation: These regulations are directed at HMOs andlished by the Fourth Amendment to Regulation 146. The same require-
insurers licensed to do business in New York State, which do businesses inments will apply uniformly to individual and small group insurance cover-
every county in New York. Notice of the proposal was previously pub-age offered by HMOs and insurers, similar to the Fourth Amendment to
lished in the Insurance Department’s Regulatory Agenda. That notice wasRegulation 146, and should not impose any adverse or disparate impact. As
intended to provide small businesses or individuals who are located in ruralhas been the experience under prior pooling methodologies, the Depart-
areas with the opportunity to participate in the rulemaking process. Inter-ment estimates that some small groups will see a premium reduction, while
ested parties were also consulted through direct meetings during the devel-others will see a nominal increase. The amendment also is being transi-
opment of the proposed regulations. tioned into full effect over three years in order to moderate any impact. 
Job Impact Statement7. Small business and local government participation: These regula-
This amendment to Regulation 146 will not adversely impact job or em-tions are directed at HMOs and insurers licensed to do business in New
ployment opportunities in New York. The proposed amendment is likely toYork State, none of which fall within the definition of “small business” as
have no measurable impact on jobs. Insurers and health maintenancefound in Section 102(8) of the State Administrative Act. Notice of the
organizations will need to annually report to the Superintendent theirproposal was previously published in the Insurance Department’s Regula-
annualized premium amount and their cumulative calendar year claimstory Agenda. That notice was intended to provide small businesses with
paid. However, it is anticipated that such responsibilities will be handledthe opportunity to participate in the rulemaking process. Interested parties
by existing personnel because these reporting requirements are similar towere also consulted through direct meetings during the development of the
the existing reporting requirements set forth in the Fourth Amendment toproposed regulations. 
Regulation 146 (11 NYCRR 361.5). Costs to the Insurance DepartmentRural Area Flexibility Analysis
will also be minimal, as existing personnel are available to assist insurers1. Effect of the rule: This amendment will affect all health maintenance and health maintenance organizations in implementing the new poolingorganizations (HMOs) and insurers licensed to do business in New York methodology. State. Insurers and HMOs to which the amendment applies do business in

all counties of the state, including rural areas as defined under State
Administrative Procedure Act Section 102(13). This amendment may also
affect small business and individuals that purchase health insurance cover-
age, some of which are located in rural areas across the state. This amend-
ment modifies and simplifies the current pooling methodology for the Public Service Commissionindividual and small group health insurance markets established by the
Fourth Amendment to Regulation 146. Similar to all prior pooling method-
ologies, the new pooling methodology establishes a risk adjustment mech-
anism so that insurers covering persons with higher cost claims will re- NOTICE OF ADOPTION
ceive monies from the market stabilization pools, and insurers covering
persons with lower cost claims will pay money into the pools. Also similar Transfer of Water Supply Assets by Peek’n Peak Water Services,
to all prior pooling methodologies, the Fifth Amendment to Regulation Inc. and Kiebler Water Services, Inc.
146 continues to pool individual and small group policies together in order

I.D. No. PSC-28-06-00016-Ashare the risk of or equalize high cost claims or high cost persons, as
Filing date: April 22, 2008required by Section 3233 of the Insurance Law. As has been the experience
Effective date: April 22, 2008under prior pooling methodologies, the Department estimates that some

small groups will see a premium reduction, while others will see a nominal PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-increase. In addition, persons covered under the individual standardized cedure Act, NOTICE is hereby given of the following action:direct payment policies will on average likely see a decrease in their
Action taken: The commission, on March 19, 2008, adopted an order inpremiums. In order to mitigate the initial impact of the amendment, the
Case 06-W-0558, approving the joint petition of Peek’n Peak Water Ser-Department has established a gradual three-year implementation period
vices, Inc. and Kiebler Water Services, Inc. for Kiebler Water Services,until the pools become fully funded. In 2007, the pools will be funded at
Inc. to acquire all of the water supply assets of Peek’n Peak Water Ser-$80 million, which is half of the funding amount of the prior specified
vices, Inc.medical condition pools established under the Fourth Amendment to Reg-
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)ulation 146. In 2008, the funding level of the pools will be increased to
and 89-h$120 million. And in 2009, the funding level of the pools will be increased
Subject: Transfer of water supply assets.to the full funding amount of $160 million. 

2. Reporting, recordkeeping and other compliance requirements; and Purpose: To approve the transfer of the water supply assets of Peek’n
professional services: The proposed amendment imposes new reporting Peak Water Services, Inc. to Kiebler Water Services, Inc.
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Substance of final rule: The Commission approved a joint petition by company referral program, a low-income program, an energy efficiency
Peek’n Peak Water Services, Inc. and Kiebler Water Services, Inc. for the program, and customer service and reliability programs are also included.
transfer of all the water supply assets of Peek’n Peak Water Services, Inc. The statutory suspension period for the August 2007 filing runs
to Kiebler Water Services, Inc., subject to the terms and conditions set through July 6, 2008. The Commission may adopt in whole or in part or
forth in the order. reject terms set forth in O&R’s August 2007 proposal and in the parties’

April 18, 2008 proposal.Final rule compared with proposed rule: No changes.
Text of proposed rule may be obtained from: Elaine Lynch, PublicText of rule may be obtained from: Central Operations, Public Service
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223-Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, (518) 486-26601350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS

employer ID no. or social security no. is required from firms or persons to Data, views or argument may be submitted to: Jaclyn A. Brilling,
be billed 25 cents per page. Please use tracking number found on last line Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
of notice in requests. bany, NY 12223-1350, (518) 474-6530
Assessment of Public Comment Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Area Flexibility Analysis and Job Impact StatementAn assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the Statements and analyses are not submitted with this notice because the
State Administrative Procedure Act. proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act.(06-W-0558SA1)
(07-E-0909SA1)

PROPOSED RULE MAKING
PROPOSED RULE MAKING HEARING(S) SCHEDULED

NO HEARING(S) SCHEDULED
Major Rate Filing by Orange and Rockland Utilities, Inc.

Merger between KeySpan Communications Corp. and LightI.D. No. PSC-19-08-00010-P
Tower Fiber LLC

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- I.D. No. PSC-19-08-00007-P
cedure Act, NOTICE is hereby given of the following proposed rule:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Proposed action: The Public Service Commission is considering whether
cedure Act, NOTICE is hereby given of the following proposed rule:to approve or reject or modify, in whole or in part, a proposal filed by

Orange and Rockland Utilities, Inc. to make various changes in the rates, Proposed action: The Public Service Commission is considering whether
charges, rules and regulations contained in its schedule for electric ser- to approve or deny a petition seeking its consent and approval to a merger
vice—P.S.C. No. 2. The statutory suspension period of the filing runs between KeySpan Communications Corp. and Light Tower Fiber LLC.
through July 6, 2008. Statutory authority: Public Service Law, section 108(1)
Statutory authority: Public Service Law, section 80(10) Subject: Merger of two companies.
Subject: Major rate filing. Purpose: To determine whether the certificate of merger should be ap-
Purpose: To consider a proposal to increase annual electric revenues by proved.
approximately $47.8 million which represents a 7.7 percent average in- Substance of proposed rule: On April 8, 2008, Light Tower Fiber LLC
crease including an estimated supply cost. The average transmission and and KeySpan Communications Corp. filed a Petition seeking approval of
delivery rate increase would be approximately 25.5 percent. the acquisition of KeySpan Communications Corp. by Light Tower Fiber
Public hearing(s) will be held at: 3:00 p.m., May 21, 2008* at Ramapo LLC and the endorsement of the consent and approval of the Public
Town Hall, Council Rm., 237 Rte. 59, Suffern, NY; 7:30 p.m., May 21, Service Commission on the Certificate of Merger to be filed with the
2008* at Rockland County Legislative Chamber, 11 New Hempstead Rd., Department of State.
New City, NY; 7:00 p.m., May 22, 2008* at Middletown Thrall Library, Text of proposed rule and any required statements and analyses may
Meeting Rm., 11-19 Depot St., Middletown, NY; and 1:00 p.m., May 27, be obtained by filing a Document Request Form (F-96) located on our
2008* at Orange County Legislative Chamber, 255 Main St., 3rd Fl., website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Goshen, NY. Central Operations, Public Service Commission, Bldg. 3, Empire State
*On occasion there are requests to reschedule or postpone evidentiary Plaza, Albany, NY 12223-1350, (518) 474-2500
hearing dates. If such a request is granted, notification of any subsequent Data, views or arguments may be submitted to: Jaclyn A. Brilling,
scheduling changes will be available at the DPS Web Site Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
(www.dps.state.ny.us) under Case 07-E-0949. bany, NY 12223-1350, (518) 474-6530
Accessibility: All public hearings have been scheduled at places reasona- Public comment will be received until: 45 days after publication of this
bly accessible to persons with a mobility impairment. notice.
Interpreter Service: Interpreter services will be made available to deaf Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
persons, at no charge, upon written request submitted within reasonable Area Flexibility Analysis and Job Impact Statement
time prior to the scheduled public hearing. The written request must be Statements and analyses are not submitted with this notice because the
addressed to the agency representative designated in the paragraph below. proposed rule is within the definition contained in section 102(2)(a)(ii) of
Substance of proposed rule: On August 10, 2007, Orange and Rockland the State Administrative Procedure Act.
Utilities, Inc. (O&R) made a tariff filing to increase its annual electric (08-C-0363SA1)
revenues by approximately $47.8 million which represents a 7.7% average
increase over total electric revenues including those for commodity. The PROPOSED RULE MAKING
average transmission and delivery rate increase would be approximately NO HEARING(S) SCHEDULED25.5%. O&R also proposed provisions for a multi-year rate plan that
addresses revenue requirement for an additional two-year period: $10.0 Interconnection Agreement between Verizon New York Inc. andand $5.1 million for the years ending June 30, 2010 and June 30, 2011.

Telephone Operating Company of Vermont LLCO&R and several other parties filed a document on April 18, 2008
I.D. No. PSC-19-08-00008-Preflecting their common contention that O&R needs additional annual

electric delivery revenues of $23.287 million, $9.526 million, and $4.057
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-million for the three years starting July 1, 2008, July 1, 2009 and July 1,
cedure Act, NOTICE is hereby given of the following proposed rule:2010. They propose that the additional needed revenue be recovered grad-
Proposed action: The Public Service Commission is considering whetherually over three years, allowing annual revenue increases of $15.591
to approve or reject, in whole or in part, a proposal filed by Verizon Newmillion per year. The recent proposal also includes terms concerning all
York Inc. and Telephone Operating Company of Vermont LLC for ap-aspects of revenue requirement, the allocation of revenue requirement
proval of an interconnection agreement executed on April 1, 2008.among classes, the design of rates within customer classes, and increases to

service fees and other charges in tariffs. Proposals for an energy service Statutory authority: Public Service Law, section 94(2)
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Subject: Interconnection of the networks between Verizon New York Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Inc. and Telephone Operating Company of Vermont LLC for local ex- Area Flexibility Analysis and Job Impact Statement
change service and exchange access. Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) ofPurpose: To review the terms and conditions of the negotiated agree-
the State Administrative Procedure Act.ment.
(04-E-0572SA14)Substance of proposed rule: Verizon New York Inc. and Telephone

Operating Company of Vermont LLC have reached a negotiated agree-
ment whereby Verizon New York Inc. and Telephone Operating Company PROPOSED RULE MAKING
of Vermont LLC will interconnect their networks at mutually agreed upon NO HEARING(S) SCHEDULED
points of interconnection to provide Telephone Exchange Services and
Exchange Access to their respective customers. The Agreement estab- Submetering of Electricity by Riverstone Residential NE, LLC
lishes obligations, terms and conditions under which the parties will inter-

I.D. No. PSC-19-08-00011-Pconnect their networks lasting until March 31, 2010, or as extended.
Text of proposed rule and any required statements and analyses may PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
be obtained by filing a Document Request Form (F-96) located on our cedure Act, NOTICE is hereby given of the following proposed rule:
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: Proposed action: The Public Service Commission is considering whether
Central Operations, Public Service Commission, Bldg. 3, Empire State to grant, deny or modify, in whole or part, the petition filed by Riverstone
Plaza, Albany, NY 12223-1350, (518) 474-2500 Residential NE, LLC to submeter electricity at One City Place, White
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Plains, NY.
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),bany, NY 12223-1350, (518) 474-6530 (2), (3), (4), (12) and (14)
Public comment will be received until: 45 days after publication of this

Subject: Petition for the submetering of electricity.notice.
Purpose: To consider the request of Riverstone Residential NE, LLC toRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
submeter electricity at One City Place, White Plains, NY.Area Flexibility Analysis and Job Impact Statement
Substance of proposed rule: The Public Service Commission is consid-Statements and analyses are not submitted with this notice because the
ering whether to grant, deny or modify, in whole or part, the petition filedproposed rule is within the definition contained in section 102(2)(a)(ii) of
by Riverstone Residential NE, LLC to submeter electricity at One Citythe State Administrative Procedure Act.
Place, White Plains, New York, located in the territory of Consolidated(08-C-0404SA1)
Edison Company of New York, Inc.

PROPOSED RULE MAKING Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on ourNO HEARING(S) SCHEDULED
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire StateConsolidated Edison Company of New York, Inc.’s Report on 2007
Plaza, Albany, NY 12223-1350, (518) 474-2500Performance under Electric Service Reliability Performance
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Mechanism
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-I.D. No. PSC-19-08-00009-P
bany, NY 12223-1350, (518) 474-6530

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Public comment will be received until: 45 days after publication of this
cedure Act, NOTICE is hereby given of the following proposed rule: notice.
Proposed action: The Public Service Commission (commission) is con- Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
sidering Consolidated Edison Company of New York, Inc.’s (Con Edison Area Flexibility Analysis and Job Impact Statement
or the company) report on 2007 performance under electric service relia- Statements and analyses are not submitted with this notice because the
bility performance mechanism (2007 RPM Report). Specifically, the com- proposed rule is within the definition contained in section 102(2)(a)(ii) of
mission will consider whether Con Edison has met all of the performance the State Administrative Procedure Act.
standards as prescribed by the commission in the company’s rate plan. (08-E-0389SA1)
Statutory authority: Public Service Law, sections 65 and 66
Subject: Con Edison’s 2007 RPM Report. PROPOSED RULE MAKING
Purpose: To consider whether Con Edison has met all of the performance NO HEARING(S) SCHEDULED
standards as prescribed by the commission in the company’s rate plan.
Substance of proposed rule: The Public Service Commission (Commis- Submetering of Electricity by 138 Court Street, LLC
sion) is considering Consolidated Edison Company of New York, Inc.’s I.D. No. PSC-19-08-00012-P(Con Edison or the company) Report on 2007 Performance under Electric
Service Reliability Performance Mechanism (2007 RPM Report). Specifi- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cally, the Commission will consider whether Con Edison has met all of the cedure Act, NOTICE is hereby given of the following proposed rule:
required performance standards set forth in the Joint Proposal of the Proposed action: The Public Service Commission is considering whether
company’s current Rate Plan. Con Edison has stated that a revenue adjust- to grant, deny or modify, in whole or part, the petition filed by 138 Court
ment of $9 million is applicable for failure to meet threshold standards for Street, LLC to submeter electricity at 138 Court St., Brooklyn, NY.
interruption frequency for its network system and interruption duration for

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),its radial system. The company states that it has met all other threshold
(2), (3), (4), (12) and (14) targets, including targets for interruption duration for its network system,
Subject: Petition for the submetering of electricity.interruption frequency for its radial system, major outages, pole repairs,
Purpose: To consider the request of 138 Court Street, LLC to submetershunt removal, no current streetlight repairs, and over duty circuit breaker
electricity at 138 Court St., Brooklyn, NY.replacement.

Text of proposed rule and any required statements and analyses may Substance of proposed rule: The Public Service Commission is consid-
be obtained by filing a Document Request Form (F-96) located on our ering whether to grant, deny or modify, in whole or part, the petition filed
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: by 138 Court Street, LLC to submeter electricity at 138 Court Street,
Central Operations, Public Service Commission, Bldg. 3, Empire State Brooklyn, New York, located in the territory of Consolidated Edison
Plaza, Albany, NY 12223-1350, (518) 474-2500 Company of New York, Inc.
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Text of proposed rule and any required statements and analyses may
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- be obtained by filing a Document Request Form (F-96) located on our
bany, NY 12223-1350, (518) 474-6530 website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Public comment will be received until: 45 days after publication of this Central Operations, Public Service Commission, Bldg. 3, Empire State
notice. Plaza, Albany, NY 12223-1350, (518) 474-2500
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Data, views or arguments may be submitted to: Jaclyn A. Brilling, Text of proposed rule and any required statements and analyses may
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- be obtained by filing a Document Request Form (F-96) located on our
bany, NY 12223-1350, (518) 474-6530 website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Central Operations, Public Service Commission, Bldg. 3, Empire StatePublic comment will be received until: 45 days after publication of this
Plaza, Albany, NY 12223-1350, (518) 474-2500notice.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-Area Flexibility Analysis and Job Impact Statement
bany, NY 12223-1350, (518) 474-6530Statements and analyses are not submitted with this notice because the
Public comment will be received until: 45 days after publication of thisproposed rule is within the definition contained in section 102(2)(a)(ii) of
notice.the State Administrative Procedure Act.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural(08-E-0394SA1)
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because thePROPOSED RULE MAKING
proposed rule is within the definition contained in section 102(2)(a)(ii) ofNO HEARING(S) SCHEDULED
the State Administrative Procedure Act.
(08-E-0396SA1)Submetering of Electricity by 194 Atlantic Ave., LLC

I.D. No. PSC-19-08-00013-P PROPOSED RULE MAKING
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- NO HEARING(S) SCHEDULED
cedure Act, NOTICE is hereby given of the following proposed rule:

Transfer of Water Supply Assets of Davenport Water Company toProposed action: The Public Service Commission is considering whether
the Town of Davenportto grant, deny or modify, in whole or part, the petition filed by 194 Atlantic

Ave., LLC to submeter electricity at 194 Atlantic Ave., Brooklyn, NY. I.D. No. PSC-19-08-00015-P
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-(2), (3), (4), (12) and (14)
cedure Act, NOTICE is hereby given of the following proposed rule:Subject: Petition for the submetering of electricity.
Proposed action: The Public Service Commission is considering whetherPurpose: To consider the request of 194 Atlantic Ave., LLC to submeter to approve or reject, in whole or in part, or modify, a joint petition filed byelectricity at 194 Atlantic Ave., Brooklyn, NY. Davenport Water Company and the Town of Davenport for approval to

Substance of proposed rule: The Public Service Commission is consid- transfer all of the water supply assets of Davenport Water Company to the
ering whether to grant, deny or modify, in whole or part, the petition filed town of Davenport.
by 194 Atlantic Ave., LLC to submeter electricity at 194 Atlantic Avenue, Statutory authority: Public Service Law, sections 89-c(1), (10), 89-h,
Brooklyn, New York, located in the territory of Consolidated Edison 4(1) and 5(1)(f)
Company of New York, Inc.

Subject: Transfer of water supply assets.
Text of proposed rule and any required statements and analyses may Purpose: To transfer the water supply assets of Davenport Water Com-be obtained by filing a Document Request Form (F-96) located on our

pany to the Town of Davenport.website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Substance of proposed rule: On March 21, 2008, the Davenport WaterCentral Operations, Public Service Commission, Bldg. 3, Empire State
Company (Davenport Water) and the Town of Davenport (Town) filed aPlaza, Albany, NY 12223-1350, (518) 474-2500
joint petition requesting approval to transfer the water supply assets ofData, views or arguments may be submitted to: Jaclyn A. Brilling, Davenport Water to the Town. Davenport Water currently provides waterSecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- service to 55 residential customers in the Town of Davensport, Delawarebany, NY 12223-1350, (518) 474-6530 County. The Commission may approve or reject, in whole or part, or

Public comment will be received until: 45 days after publication of this modify the petition.
notice. Text of proposed rule and any required statements and analyses may
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural be obtained by filing a Document Request Form (F-96) located on our
Area Flexibility Analysis and Job Impact Statement website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Statements and analyses are not submitted with this notice because the Central Operations, Public Service Commission, Bldg. 3, Empire State
proposed rule is within the definition contained in section 102(2)(a)(ii) of Plaza, Albany, NY 12223-1350, (518) 474-2500
the State Administrative Procedure Act. Data, views or arguments may be submitted to: Jaclyn A. Brilling,
(08-E-0395SA1) Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

bany, NY 12223-1350, (518) 474-6530
PROPOSED RULE MAKING Public comment will be received until: 45 days after publication of this

NO HEARING(S) SCHEDULED notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Submetering of Electricity by 2130 George Investors LLC Area Flexibility Analysis and Job Impact Statement
I.D. No. PSC-19-08-00014-P Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- the State Administrative Procedure Act.
cedure Act, NOTICE is hereby given of the following proposed rule: (08-W-0317SA1)
Proposed action: The Public Service Commission is considering whether
to grant, deny or modify, in whole or part, the petition filed by 2130 PROPOSED RULE MAKING
George Investors LLC to submeter electricity at 2130-2138 Adam Clayton NO HEARING(S) SCHEDULEDPowell Jr. Blvd., New York, NY.
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1), Petition for Rehearing by Cablevision of Southern Westchester,
(2), (3), (4), (12) and (14) Inc.
Subject: Petition for the submetering of electricity. I.D. No. PSC-19-08-00016-P
Purpose: To consider the request of 2130 George Investors LLC to sub-
meter electricity at 2130-2138 Adam Clayton Powell Jr. Blvd., New York, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
NY. cedure Act, NOTICE is hereby given of the following proposed rule:
Substance of proposed rule: The Public Service Commission is consid- Proposed action: The commission is considering whether to approve or
ering whether to grant, deny or modify, in whole or part, the petition filed reject, in whole or in part, a petition for rehearing filed by Cablevision of
by 2130 George Investors LLC to submeter electricity at 2130-2138 Adam Southern Westchester, Inc. (Cablevision) of the commissioner’s order
Clayton Powell Jr. Blvd., New York, New York, located in the territory of approving renewal of Cablevision’s cable television franchise agreement
Consolidated Edison Company of New York, Inc. with the City of Rye. In the alternative, Cablevision requests clarification
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of the order and certificate of confirmation in Case 07-V-1352, Verizon basis. This rule is being adopted on an emergency basis so that it can
New York Inc.’s franchise with the City of Rye regarding audit of the remain in effect until it is adopted on a permanent basis.
Cablevision’s books. Subject: Licensed home inspectors.
Statutory authority: Public Service Law, sections 215(2), 216(1) and (5) Purpose: To establish standards for continuing education courses for

licensed home inspectors.Subject: Petition for rehearing regarding auditing of Cablevision’s books.
Text of emergency rule: An Amendment to 19 NYCRR Part 197 isPurpose: To consider Cablevision’s petition regarding an auditing provi-
adopted to read as follows: sion in the franchise agreement.

SUBPART 197-3. HOME INSPECTION CONTINUING EDUCATIONSubstance of proposed rule: The Commission is considering whether to
COURSES approve or reject, in whole or in part, a Petition for Rehearing filed by

Section 197-3.1 General requirements. Cablevision of Southern Westchester, Inc. (Cablevision) of the Commis-
(a) Renewals. For all home inspection licenses that expire prior tosioner’s Order Approving Renewal of Cablevision’s cable television

December 31, 2008, no renewal license shall be issued unless said licenseefranchise agreement with the City of Rye. In the alternative, Cablevision
has completed 6 hours of approved continuing education within the two-requests clarification of the Order and Certificate of Confirmation in Case
year period immediately preceding such renewal. For all home inspection07-V-1352, Verizon New York Inc.’s franchise with the City of Rye
licenses that expire on or after December 31, 2008, no renewal licenseregarding audit of the Cablevision’s books.
shall be issued unless said licensee has completed 24 hours of approvedText of proposed rule and any required statements and analyses may
continuing education within the two-year period immediately precedingbe obtained by filing a Document Request Form (F-96) located on our
such renewal. website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

(b) Course approval. No offering of a course of study in the homeCentral Operations, Public Service Commission, Bldg. 3, Empire State
inspection field for the purpose of compliance with the continuing educa-Plaza, Albany, NY 12223-1350, (518) 474-2500
tion requirements of subdivision (a) of this section shall be acceptable forData, views or arguments may be submitted to: Jaclyn A. Brilling,
credit unless such course of study has been approved by the Department ofSecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
State under the provisions of this Part. bany, NY 12223-1350, (518) 474-6530

Section 197-3.2 Approved entities. Public comment will be received until: 45 days after publication of this
Continuing education home inspection courses (herein referred to asnotice.

“sponsors”) may be given by any college or university accredited by the
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Commissioner of Education of the State of New York or by a regional
Area Flexibility Analysis and Job Impact Statement accrediting agency approved by the Commissioner of Education; public or
Statements and analyses are not submitted with this notice because the private schools; and home inspection related professional societies and
proposed rule is within the definition contained in section 102(2)(a)(ii) of organizations. Types of instruction which shall not be acceptable as meet-
the State Administrative Procedure Act. ing continuing education requirements include such courses as: 
(05-V-1430SA1) (a) offerings in basic computer skills training, instructional navigation

of the Internet, instructional use of generic computer software or industry
specific report writing software, instruction in personal motivation, busi-
ness marketing, salesmanship, radon and pests, and any other instruction
that is unrelated to home inspection. 

Section 197-3.3 Request for approval of course of study. Department of State The following applies to courses to be presented in a class-room setting
where the instructor is present with the class. Requests for approval of
courses of study in the home inspection field to be given to satisfy the
requirements for continuing education under the provisions of this PartEMERGENCY shall be made 60 days before the proposed course is to be given. The

RULE MAKING request shall include the following: 
(a) name, address and telephone number of the applicant; 

Licensed Home Inspectors (b) if applicant is a partnership, the names of the partners in the entity;
I.D. No. DOS-19-08-00001-E if a corporation, the names of any persons who own five percent or more of
Filing No. 337 the stock of the entity; 
Filing date: April 16, 2008 (c) title of each course to be offered; 
Effective date: April 16, 2008 (d) location of each course offered; 

(e) duration and time of each course offered; 
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (f) procedure for taking attendance; 
cedure Act, NOTICE is hereby given of the following action: (g) a detailed outline of the subject matter of each course or seminar.
Action taken: Addition of Subpart 197-3 to Title 19 NYCRR. The outline shall contain the amount of time each segment of the course or
Statutory authority: Real Property Law, section 444-f seminar lasts, as well as the teaching techniques used in each segment.
Finding of necessity for emergency rule: Preservation of general wel- Each course or seminar will contain at least one hour of instruction, and at
fare. most 24 hours of instruction; and 

(h) description of materials to be distributed to the participants. Specific reasons underlying the finding of necessity: This rule was
Section 197-3.4 Program Approval. adopted on an emergency basis to preserve and enhance the public welfare.
Sponsors delivering a course may file an application for approvalArticle 12-B of the Real Property Law (Home Inspection Professional

within 30 days of the completion of that course. The sponsor must adviseLicensing Act, which became effective December 31, 2005), requires that
registrants that approval is not guaranteed. no person shall conduct a home inspection for compensation unless that

Section 197-3.5 Successful completion of course. person is licensed as a home inspector in accordance with requirements set
(a) Any course for continuing education shall be accepted for credit onforth in the statute, including meeting specific standards for education and

the basis of attendance only. For those courses that have received pre-experience. Further, § 444-f(1) of Article 12-B, requires that applicants for
instruction approval from the Department of State, the course administra-renewal of a license as a home inspector must complete a course of
tor must submit to the Department of State within 15 days of completion ofcontinuing education approved by the Secretary of State. Accordingly, to
the class, the names of all individuals who successfully complete theensure that prospective applicants continue to meet the educational stan-
approved course together with the unique identification number assigneddards required for their profession, this rule has been adopted on an
by the Department of State to all such individuals. For those courses thatemergency basis. As such, it is similar to those required by other regulatory
have received post-instruction approval from the Department of Statestatutes, and provides a greater measure of assurance to the general public
pursuant to 19 NYCRR 197-3.4, the course administrator must submit thisthat home inspectors are qualified for licensure. As part of fulfilling its
information to the Department of State within 15 days of having beenongoing obligation to provide appropriate guidelines and standards for the
granted post-instruction approval by the Department of State. profession, the state home inspection council has only recently adopted the

number of course hours required for meeting the continuing education (b) Evidence of successful completion of the course must be furnished
requirement, thus necessitating the adoption of this rule on an emergency to students in certificate form. The certificates must indicate the following:
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the name of the approved entity, the name of the course, the code number A duly authorized designee of the Department of State may audit any
of the course, and that the student who shall be named has satisfactorily course offered and may verify attendance and inspect the records of
completed a continuing education course approved by the Department of attendance of the course at any time during its presentation or thereafter.
State and the number of hours earned. The certificate must be signed and Section 197-3.12 Change in approved course of study.
dated by the person authorized to sign certificates. For those courses that There shall be no change or alteration in any approved course of study
have received post-instruction approval from the Department of State without prior written notice to, and approval by, the Department of State. 
pursuant to 19 NYCRR 197-3.4, the course administrator shall provide this Section 197-3.13 Suspensions and denials of school approval. 
course certificate to qualified course attendees within 30 days of having The Department of State may deny, suspend or revoke the approval of a
received Department of State course approval. home inspection school, if it is determined that they are not in compliance

Section 197-3.6 Equivalency Credit. with the law and rules. If disciplinary action is taken, a written order of
suspension, revocation, or denial of approval will be issued. Anyone who(a) A licensee who teaches an approved home inspection course pursu-
objects to such denial, suspension or revocation shall have the opportunityant to Subpart 197-2 of this Part or an approved course offered for
to be heard by the Secretary of State or his or her designee. continuing education shall be credited with two hours for each hour of

Section 197-3.14 Open to public. actual teaching performed. Records of such teaching shall be maintained
All courses approved pursuant to this Part shall be open to all membersby the person or organization presenting the course and certified on forms

of the public regardless of the membership of the prospective student inprescribed by the Department of State. The records of such teaching shall
any home inspection professional society or organization. be deemed records of attendance for all purposes of these rules. Credit

Section 197-3.15 Facilities. shall not be awarded for teaching the same course more than once in a
license cycle. Instructors must submit evidence of such teaching experi- Each course shall be presented in such premises and in such facilities
ence with an equivalency application as prescribed by the Department of as shall be necessary to properly present the course. 
State. Section 197-3.16 Faculty. 

(a) Each instructor for an approved home inspection course of study(b) Individuals who complete a course of study offered outside of the
must be approved by the Department of State. To be approved, an instruc-State of New York, which course has not been approved by the Department
tor must submit an application along with a resume reflecting three yearsof State, may file a request to the Department to have such course count as
of experience as a home inspector during which time the applicant hascredit toward their New York continuing education requirement. All appli-
completed at least 250 home inspections. cations for such consideration must be submitted with official documenta-

(b) An instructor who does not qualify under subdivision (a) of thistion of satisfactory completion and the official descriptions of the course of
section may be approved as a technical expert if the instructor submits anstudy as prescribed by the Department of State. Upon receipt of such a
application and resume establishing, to the satisfaction of the Departmentrequest, the Department of State will review and evaluate the out-of state
of State, that the applicant is an expert in and has at least three years’course to determine if all or a portion of the course may be credited toward
experience in a specific technical subject related to home inspection.the applicant’s New York continuing education requirement. Within 30
Approval by the Department of State shall specify the subject(s) within thedays of receipt of a request, the Department of State will approve or deny
home inspection course or course module for which approval is given. the request for New York continuing education credit. 

Section 197-3.17 Continuing education credit. (c) All applications for and evidence of equivalency credit must be
No continuing education course will be considered for continuingsubmitted to the Department of State for consideration at least 30 days

education credit more than once within the two year cycle of renewal. prior to the expiration of the license. 
Section 197-3.18 Registration period. Section 197-3.7 Extension of time to complete courses. 
Each registration or renewal period for approved programs or coursesThe Department of State may grant an extension to any licensee who

shall be for 12 months or a part thereof, said period to commence onevidences bona fide hardship precluding completion of the continuing
January 1 or date thereafter and to continue until December 31.education requirements prior to the time the renewal application is to be
This notice is intended to serve only as a notice of emergency adoption.filed. A licensee seeking such an extension shall submit a written request,
This agency intends to adopt this emergency rule as a permanent rule andtogether with the evidence demonstrating such hardship. Within 30 days of
will publish a notice of proposed rule making in the State Register at somereceipt of a request, the Department of State will notify the licensee
future date. The emergency rule will expire July 14, 2008.whether their request for an extension has been granted or denied. 
Text of emergency rule and any required statements and analyses maySection 197-3.8 Computation of instruction time. 
be obtained from: Whitney A. Clark, Esq., Department of State, DivisionTo meet the minimum statutory requirement, attendance shall be com-
of Licensing Services, P.O. Box 22001, Albany, NY 12231-0001, (518)puted on the basis of an hour equaling 60 minutes. 
473-2728, e-mail: whitney.clark@dos.state.ny.usSection 197-3.9 Attendance and Record Retention. 
Regulatory Impact Statement(a) No licensed person shall receive credit for any course presented in

1. Statutory authority: a class-room setting if he or she is absent from the class room, during any
Article 12-B (Home Inspection Professional Licensing Act) of the Realinstructional period, for a period or periods totaling more than 10 percent

Property Law, enacted as Chapter 461 of the Laws of 2004, and amendedof the time prescribed for the course pursuant to section 197-3.3(g) of this
by the Laws of 2005, ch. 225, provides that no person shall perform a homePart, and no licensed person shall be absent from the class room except for
inspection for compensation unless that person is licensed as a homea reasonable and unavoidable cause. 
inspector. The statute sets forth minimum standards of education and(b) The person or organization conducting the course shall certify to
experience required to obtain a license as a home inspector. These includethe Department of State the name of each licensed person who successfully
the successful completion of an extensive course of study of not less thancompleted the course of study and his or her unique identification number
one hundred forty hours, including at least forty hours of field-basedas assigned by the Department of State, and shall maintain its attendance
inspections in the presence of a licensed home inspector, professionalrecords and a copy of such report for three years and, in addition, shall
engineer or architect; performance of not less than one hundred homemaintain the following records concerning the course: 
inspections under the direct supervision of a home inspector, professional(1) the approval number issued by the Department of State for the
engineer or architect; and passing a standardized written examination. course; 

Real Property Law, § 444-f (1) provides that licenses for home inspec-
(2) title and description of the course; tors shall be valid for two years, and are subject to renewal only after
(3) the dates and hours the course was given; and successful completion of a course of continuing education approved by the
(4) the names and Unique Identification numbers of the persons who Secretary of State in consultation with the home inspection council. This

took the course and whether they completed it successfully. rule fulfills that obligation by outlining the continuing education require-
Section 197-3.10 Policies concerning course cancellation and tuition ments for home inspectors, and setting appropriate standards for approval

refund. of home inspection courses. Accordingly, the Secretary of State has ex-
Any educational institution or other organization requesting from the press authority to adopt this rule. 

Department of State approval for home inspection courses must have a 2. Legislative objectives: 
policy relating to course cancellation and tuition refunds. Such policy must In enacting Article 12-B of the Real Property Law, the legislature
be provided in writing to prospective students prior to the acceptance of emphasized the significant role played by home inspectors, and the reli-
any fees. ance consumers place upon their reports in purchasing homes, especially

Section 197-3.11 Auditing. when encouraged to do so by mortgage lenders. Recognizing that not all
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persons providing this service may be reliable, this legislation was enacted licenses expire prior to December 31, 2008, while providing protections to
to provide additional assurance to consumers that those individuals per- consumers by guaranteeing that all licensed home inspectors complete an
forming such inspections are qualified to do so. The statute sets minimum appropriate amount of continuing education. 
standards for the home inspection profession, which include an extensive 9. Federal standards: 
course of study of not less than one hundred forty hours, including at least There are currently no federal standards requiring continuing education
forty hours of field based inspections in the presence of a licensed home courses for licensed home inspectors. 
inspector, professional engineer or architect; the performance of not less 10. Compliance schedule: 
than one hundred home inspections under the direct supervision of a home Applicants for renewal of a home inspector’s license have two years in
inspector, professional engineer or architect; and passing a standardized which to comply with the continuing education requirement, with a pro-
written examination. In addition, all applicants for renewal of a license rated reduction for renewal of licenses expiring less than two years from
must have successfully completed a course of continuing education ap- the effective date of this rule. The Department of State maintains a list on
proved by the Secretary of State. its website of approved continuing education providers, with their relevant

Thus, Article 12-B was designed to “protect the public,” especially contact information to assist licensees to locate approved continuing edu-
from those who present themselves as qualified professionals, but without cation courses. Therefore, regulated parties will be on notice of, and have
the necessary education and experience.1 This rule re-enforces the stated adequate time to comply with the requirements imposed by the proposed
objectives of the Legislature when it enacted Article 12-B, by providing rule making.
appropriate standards for maintaining the skills required by professional
home inspectors. 1 McKinney’s Session Laws of New York, 2005, p. 1951

3. Needs and benefits: Regulatory Flexibility Analysis
Real Property Law § 444-f(1) requires all home inspectors seeking 1. Effect of rule: renewal of their licenses to have successfully completed a course of contin-

The rule affects all licensed home inspectors (individuals, firms, com-uing education approved by the Secretary of State, in consultation with the
panies, partnerships, limited liability companies, or corporations) whohome inspection council. Created by statute, the home inspection council
seek renewal of a home inspector’s license. Each such applicant will beis an advisory board that advises the Secretary of State on the need for
required to expend the time and incur the costs of attending the requiredcertain regulatory action, including continuing education. The home in-
number of hours needed for successful completion of an approved coursespection council has advised the Secretary of State that this rule making is
of continuing education, and obtain a certificate as evidence of successfulnecessary to ensure that all home inspectors who apply for renewal of their
completion of that requirement. However, it is not anticipated that thislicenses will have had the opportunity to meet the statutory continuing
requirement will place an undue financial burden, or impose a hardship foreducation requirement. 
those applicants seeking to maintain their qualifications for providingThe rule making will pro rate the continuing education requirement for
professional services to consumers. certain licensees. Licensees whose licenses expire prior to December 31,

The rule does not apply to local governments. 2008 will have to complete six hours of approved continuing education.
2. Compliance requirements: Those whose licenses expire on or after December 31, 2008 will be
Applicants seeking renewal of their licenses will be required to attendrequired to complete the full 24 hours of continuing education. 

and complete an approved course of study of continuing education, andIn addition, consumers benefit from the assurance that persons hired to
obtain certificates as proof of the successful completion of these courses. inspect the homes they purchase continue to meet the qualifications and

3. Professional services: experience needed to render professional service. 
Small businesses will not need professional services in order to comply4. Costs: 

with this rule. a. Costs to regulated parties: 
4. Compliance costs: Licensees seeking renewal will be required to pay the cost of attending
It is anticipated that small businesses will incur only the costs of anyand completing an approved course of study for the required number of

fees required for attending and completing an approved course of continu-hours. The Department has conferred with several education providers
ing education. It is estimated that the cost of completing 24 hours ofthroughout the State and estimates that course providers will charge an
continuing education will be $500 per licensee. average of $480 for 24 hours of continuing education courses. Based on a

5. Economic and technical feasibility: review of continuing education fees currently being charged by course
With the exception of the cost associated with taking the requiredproviders, the Department of State determined that each continuing educa-

continuing education courses as set forth under the compliance coststion unit costs a student approximately $20.00 per credit; or $480 for 24
section of this statement, it is not anticipated that small businesses willhours of continuing education. 
incur any additional costs or require technical expertise as a result ofb. Costs to the Department of State: 
implementation of this rule. The Department of State anticipates that the cost and implementation

6. Minimizing adverse economic impact: will be minimal, and administration of this rule will be accomplished using
With the exception of the cost associated with taking the requiredexisting resources. 

continuing education courses as set forth under the compliance costsc. Costs to State and local governments: 
section of this statement, it is not anticipated that small businesses willThe rule does not otherwise impose any implementation or compliance
incur any additional costs as a result of implementation of this rule. costs on State or local governments. 

7. Small business and local government participation: 5. Local government mandates: 
The home inspection council, in consultation with the Secretary ofThe rule does not impose any program, service, duty or other responsi-

State, recommended approval of the minimum requirements for continuingbility on local governments. 
education adopted by this rule. Members of the home inspection council6. Paperwork: 
are diverse and include owners of small businesses. The subject matter ofThe rule requires that each applicant seeking renewal of a home inspec-
the proposed rule was further discussed at meetings of the home inspectiontor’s license obtain and retain certificates as evidence of the successful
council which were open to public comment. completion of the required number of hours of continuing education. 
Rural Area Flexibility Analysis7. Duplication: 

1. Types and estimated numbers of rural areas: This rule does not duplicate, overlap or conflict with any other state or
This rule applies equally to all licensed home inspectors in all areas offederal requirement. 

the state-urban, suburban and rural. The rule does not apply to public8. Alternatives: 
entities located in rural areas. During regular meetings, the state home inspection council reviewed

2. Reporting, record-keeping and other compliance requirements: and considered various proposals for compliance with the statutory man-
Reporting and record-keeping requirements include the obligation ofdate for continuing education standards, ultimately recommending ap-

all applicants seeking renewal of their licenses to maintain course comple-proval of the number of hours, courses of study, and methods of ensuring
tion certificates as proof of completing the required continuing education.compliance adopted by this rule. The home inspection council considered
Applicants for renewal of a home inspector’s license in rural areas will notwaiving the continuing education requirement completely, or reducing the
need to employ any additional professional services in order to complyrequirement to a de minimus amount. The Department, in consultation
with this rule. with the council determined that six hours of continuing education was

appropriate insofar as it provides an accommodation to licensees whose 3. Costs: 
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Other than the estimated cost of $500 per licensee to complete 24 hours (a) The following are the required subjects to be included in the course
of continuing education, it is not anticipated that small businesses, whether of study in real estate for licensure as a real estate salesperson, and the
located in urban, suburban or rural areas, will incur any costs of compli- required number of hours to be devoted to each such subject:
ance as a result of this rule. [Salesperson’s Course

4. Minimizing adverse impact: Subject Matter Hours
License law and regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3Other than the estimated cost of $500 per licensee to complete 24 hours

of continuing education, it is not anticipated that small businesses, whether Law of agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
located in urban, suburban or rural areas, will incur any additional costs of Real estate instruments and estates and interests . . . . . . . . . . . . . . . . . . . . . 10
compliance. •Estates and interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.0

5. Rural area participation: •Liens and easements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.5
The home inspection council, in consultation with the Secretary of •Deeds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.5

State, recommended approval of the minimum requirements for continuing •Leases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.0
education adopted by this rule. Members of the home inspection council •Contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.0
represent geographically diverse areas including rural areas of New York •Title closing and costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.0
State. In addition, the subject matter of the proposed rule was discussed Real estate finance (mortgages) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
during open meetings of the home inspection council and which were open Land use regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
to public comment. Introduction to construction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Job Impact Statement Valuation process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Human rights and fair housing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4This rule will not have any substantial adverse impact on jobs and employ-
ment opportunities. As a result of enactment of Article 12-B of the Real Environmental issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Property Law, which became effective December 31, 2005, any person Real estate mathematics . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
performing a home inspection for compensation in this state must obtain a Real estate salesperson (independent contractor/employee) . . . . . . . . . . 1
license. Licenses are valid for two years, and may be renewed only upon Instruction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 hours
successful completion of an approved course of continuing education. Final examination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 hours
Inasmuch as this rule affects only those licensed home inspectors who seek . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  448 hours]
renewal of license, it promotes employment opportunities by ensuring that Salesperson’s Course
only those qualified to provide this service, will be licensed. Subject Matter: Hours:

License Law and Regulations 3
NOTICE OF ADOPTION Law of Agency 11

Legal Issues 10
Technical Corrections to Coastal Regulations The Contract of Sales and Leases 3

Real Estate Finance 5I.D. No. DOS-06-08-00003-A
Land Use Regulations 3Filing No. 356
Construction and Environmental Issues 5Filing date: April 23, 2008
Valuation Process and Pricing Properties 3Effective date: May 7, 2008
Human Rights and Fair Housing 4

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Real Estate Mathematics 1
cedure Act, NOTICE is hereby given of the following action: Municipal Agencies 2
Action taken: Amendment of sections 600.1 and 600.2, and Parts 601, Property Insurance 2
602 and 603 of Title 19 NYCRR. Taxes and Assessments 3

Condominiums and Cooperatives 4Statutory authority: Executive Law, art. 42
Commercial and Investment Properties 10Subject: Technical corrections to coastal regulations.
Income Tax Issues in Real Estate Transactions 3Purpose: To make technical corrections to existing regulations.
Mortgage Brokerage 1

Text or summary was published in the notice of proposed rule making, Property Management 2
I.D. No. DOS-06-08-00003-P, Issue of February 6, 2008. Instruction 75 hours
Final rule as compared with last published rule: No changes. Final Examination 3 hours
Text of rule and any required statements and analyses may be TOTAL 78 hours
obtained from: Nathan A. Hamm, Department of State, One Commerce (b) All approved courses must use this course syllabus in conducting
Plaza, 99 Washington Ave., Albany, NY 12231, (518) 474-6740, e-mail: their programs.
Nathan.Hamm@dos.state.ny.us Section 176.4 is amended to read as follows:
Assessment of Public Comment 176.4 Subjects for study- real estate broker
The agency received no public comment. The education qualifications for real estate broker’s license requires the

completion of:
(a) an approved real estate salesperson’s course except that a salesper-PROPOSED RULE MAKING

son who was licensed prior to November 1, 1979, may substitute 75 [45]NO HEARING(S) SCHEDULED
hours of approved continuing education in lieu of a salesperson’s course;
andQualifying Experience and Education for Real Estate Brokers and

(b) an approved real estate broker’s course. Before enrolling a studentSalespeople
into an approved broker’s course, the education coordinator must be pro-

I.D. No. DOS-19-08-00017-P vided with evidence of a signed statement from the student indicating that
he/she has successfully completed the salesperson’s course. Proof of thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
student’s completion of the prerequisite course must be kept on file by thecedure Act, NOTICE is hereby given of the following action:
education coordinator. The following are the required subjects to be in-Proposed action: Amendment of sections 176.3, 176.4, 176.11, 176.15, cluded in the course of study in real estate for licensure as a real estate176.16, 176.20; and addition of sections 176.22, 176.23, 176.24 and broker and the required number of hours to be devoted to each subject:176.25 to Title 19 NYCRR. Broker’s Course

Statutory authority: Real Property Law, section 442-k Subject Matter Hours
Subject: Qualifying experience and education for real estate brokers and Broker’s office—operation, management and supervision . . . . . . . . . 10
salespeople. Real estate agency disclosure (review) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Purpose: To amend current regulations in order to conform said regula- General Business Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
tions with recent statutory amendments to article 12-A of the Real Property Real estate finance II . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Law. Real estate investment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Text of final rule: Section 176.3 is amended to read as follows: Real property management . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

176.3 Subjects for study- real estate salespersons Conveyance of real property and title closing and costs (review) . . . . 3
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Construction and development . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 deemed acceptable for the educational credit under sections 176.3 and
176.4 of this Part, provided attendance at such real estate course is not lessTaxes and assessments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
than 120 [90] hours in the case of an applicant for licensure as a real estateLocal concerns [FNa1] . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
broker, and 75 [45] hours in the case of an applicant for licensure as a real•Cease and desist regulations
estate salesperson, and the applicant presents evidence of the issuance of a•Nonsolicitation orders
bachelor’s degree and that he has passed the required course in real estate.•Illegal entities/conversions

Section 176.16 is amended to read as follows:•Rent regulations (rent control, rent stabilization)
•Farm land Section 176.16 Suspensions and denials of course approval.
•Forestry Within 45 [30] days after the receipt of the application for approval of
•Sign ordinances an offering, the department shall inform the entity as to whether the
•Zoning offering has been approved, denied, or whether additional information is
•Waterfront property needed to determine the acceptability of the offering. The department may
•Wetlands/restrictions deny, suspend, or revoke the approval of a real estate course or a real estate

instructor, if it is determined that they are not in compliance with the law•Environment problems in an area
and rules, or if the offering does not adequately reflect and present currentInstruction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 hours
real estate knowledge as a basis for a level of real estate practice. IfFinal examination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 hours
disciplinary action is taken, a written order of suspension, revocation or48 hours
denial of approval will be issued. Anyone who objects to such denial,[FNa1] Program coordinators are not limited to these topics. They
suspension or revocation shall have the opportunity to be heard by themust, however, submit an outline and learning objectives for the two hours
Secretary of State or his designee.that will be presented to students. All approved instructors must use this

Section 176.20 is amended to read as follows:course syllabus in conducting their program.
Section 176.11 is amended to read as follows: Section 176.20 Certificate of completion.
Section 176.11 Faculty. (a) Evidence of successful completion of the course must be furnished
(a) Each instructor, as certified by the Department of State, for an to students in certificate form. The certificate must indicate the following:

approved real estate course of study, shall submit a resume to the depart- name of the entity; Real Estate Salesperson’s Course, 75 [45] hours, or
ment and meet the following criteria, and shall achieve at least 100 points Real Estate Broker’s Course, 45 hours; code number of the entity; a
based on the following scale which includes real estate brokerage/specialty statement that the student, who shall be named, has satisfactorily com-
experience, instructional experience and academic achievement. pleted a course of study in real estate subjects approved by the Secretary of

(b) In order to receive approval as an instructor, an individual must State in accordance with the provisions of chapter 868 of the Laws of 1977,
achieve 100 points in the system employed below: and that his or her attendance record was satisfactory and in conformity

1. Section One with the law, and that such course was completed on a stated date. The
A maximum of 50 points can be claimed in this section. certificate must be signed by the owner or course coordinator and dated,
(a) Licensed as a real estate broker or salesperson and must have affixed thereto the official seal of the school or entity.

Each year of experience = 10 points or (b) A list of all the names of students who successfully complete each
(b) Work experience in a specialized field directly related to real course of study must be submitted to the Department of State within 15

estate days of completion.
Each year of experience = 10 points Section 176.22 is added as follows:

or Section 176.22 Distance Learning Programs Distance Education is
(c) Attorney, admitted to New York State Bar defined as any educational process based on the geographical separation

Each year of experience = 10 points of instructor and learner (for exampleeg. CD-ROM, disk, on-line learn-
2. Section Two ing). Educational providers who wish to offer distance learning programs

A maximum of 50 points can be claimed in this section. must have their programs evaluated and approved in accordance with the
Experience as an instructor = 10 points for each year provisions of this Part, specifically sections 176.23, 176.24 and 176.25.

3. Section Three Section 176.23 is added as follows:
A maximum of 30 points can be claimed in this section. Section 176.23 Distance learning program requirements:
Formal academic achievement in a specialized subject matter di- (a) the material of a distance learning program must be divided into
rectly related to real estate (five points for each 30 hour course major units;
successfully completed) (b) the contents of major units must be divided into modules of instruc-

4. Section Four tion;
Fifty points can be claimed in this section. Formal training in the (c) the distance learning program must contain a time-default mecha-techniques of organizing and presenting instructional material nism for inactivity so that a student is not credited when not actively5. Section Five participating in the program;Only one selection may be made in this section.

(d) the school or other person offering the program must obtain fromThe holder of one of the following:
each student a signed and dated statement that he or she personallyAAS Degree 20 points
completed each module of the learning program;B.A. or B.S. Degree 30 points

(e) the school or other person offering the program must retain aM.A. or L.L.D. or JD Degree 40 points
record of each student’s participation in and completion of the distance-B.A., B.S. or M.A. with a Major in Real Estate 50 points
learning program for a period of three years, and such records must be(c) An approved entity, which engages presenters to conduct classes
available for review and inspection by the Department of State;identified as technical subjects, are exempt from the provisions of this

(f) the educational provider must have an instructor approved pursuantsection except that an approved entity must make application to the De-
to section 176.11 of this Part available to students, during reasonablepartment of State accompanied by a resume indicating at least three years
business hours, to answer questions pertaining to the qualifying courseof experience in the specified technical area.
content;(d) All points claimed are subject to verification within two years of

(g) he course must include a proctored final examination which mustapplication.
be held at a location within New York State approved by the Department;(e) Any applicant who fails to provide evidence of claimed points may

Section 176.24 is added as follows:be subjected to disciplinary action.
Section 176.24 Request for approval of distance learning programs.Section 176.15 is amended to read as follows:
Applications for approval to conduct distance learning courses ofSection 176.15 College degree major in real estate.

study to satisfy the requirements for licensed real estate salesperson andEvidence satisfactory to the department of the successful completion of
broker shall be made 60 days before the proposed course is to be con-a course of study at any accredited college or university in the United
ducted. The application shall be prescribed by the Department to includeStates of America, approved by the Commissioner of Education of the
the following:State of New York or by a regional accrediting agency accepted by said

Commissioner of Education, which has a program leading to a recognized (a) name, business address and telephone number of the proposed
collegiate degree, which includes therein a major in real estate, may be school which will present the course;
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(b) if applicant is a partnership, the names and home addresses of the suspension or revocation shall have the opportunity to be heard by the
partners in the entity; if a corporation, the names and home addresses of Secretary of State or his designee.
any persons who own five percent or more of the stock of the entity Text of proposed rule and any required statements and analyses may

(c) the name, home and business address and telephone number of the be obtained from: Whitney A. Clark, Department of State, Division of
education coordinator that will be responsible for administering the regu- Licensing Services, Alfred E. Smith State Office Bldg., 80 S. Swan St.,
lations contained in this part; P.O. Box 22001, Albany, NY 12201-2001, (518) 473-2728, e-mail:

(d) locations where the final examination will be conducted; wclark@dos.state.ny.us
(e) title of each course to be conducted; Data, views or arguments may be submitted to: Same as above.
(f) final examination to be presented for each course, including the Public comment will be received until: 45 days after publication of this

answer key; notice.
(g) all times included on each test form must be consistent with content Regulatory Impact Statement

specifications indicated for each course. Weighing of significant content 1. Statutory authority:
areas should fall within the weight ranges indicated. All reference sources Real Property Law (RPL) Article 12-A, Real Estate Brokers and Sales-
used to support each correct answer must be included. Linkage to each men, prescribes requirements for individuals and business entities to act as
answer must be indicated with a footnote showing page number, subject a real estate salesperson and/or real estate broker. RPL § 440-a, among
matter, etc.; other provisions, requires that an individual or entity possess a license

(h) the books that will be used for the outline and the final exams; from the Department to operate as a real estate salesman or broker. RPL
(i) an explanation of the means for monitoring and verifying each § 441, Application for license, prescribes the qualifications to be licensed

student’s active participation, on an ongoing basis, during each module of as a real estate broker or real estate salesperson, including satisfactory
instruction; completion of a real estate course program that has been approved by the

(j) a brief description of the hardware and software to be used by the Department. RPL § 441(1)(b), as amended by Chapter 183 of the Laws of
student; 2006, effective July 1, 2008, increased from 90 to 120 the required mini-

(k) a plan for providing technical support to the student; mum number of hours of course work to obtain a real estate broker’s
(l) a detailed course outline divided into major units; the contents of license; RPL § 441(1-A)(d) as amended by Chapter 183 of the Laws of

major units must be divided into modules of instruction; 2006, effective July 1, 2008, increased from 45 to 75 the required mini-
(m) a detailed outline for local concerns when applying for broker mum number of hours of course work to obtain a real estate salesperson’s

course approval. license. RPL § 442-k(1) authorizes the New York State Real Estate Board
Section 176.25 is added as follows: to promulgate regulations to administer and effectuate the purposes of
Section 176.25 Course completion for distance learning courses Article 12-A of the Real Property Law. RPL § 442-k(1) provides that the
(a) The student must successfully complete a distance learning course Secretary of State shall adopt rules to administer the provisions of RPL

within 12 months of starting the program. This includes the passing of the § 441. Chapter 183 of the Laws of 2006 also amended RPL § 441 to
school’s final examination. authorize computer-based and distance-learning courses. To fulfill these

(b) A list of the names of students who successfully complete each purposes, the Department of State, in conjunction with the New York State
course of study must be submitted to the Department of State within 15 Real Estate Board, has issued rules and regulations which are found at Part
days of completion. 176 of Title 19 NYCRR and is proposing the rule making.

(c) The school or other person offering the program must provide 2. Legislative objectives:
evidence of successful completion of the course to each student in certifi- Real Property Law, Article 12-A, requires the Department of State to
cate form. The certificate must indicate the following: name of the entity; license and regulate real estate licensees. One of the purposes of Article
Real Estate Salesperson’s Course, 75 hours, or Real Estate Broker’s 12-A is to ensure that licensed real estate brokers and salespeople (“real
Course, 45 hours; code number of the entity; a statement that the student, estate licensees”) are properly educated and trained. The rule making
who shall be named, has satisfactorily completed a course of study in real advances this legislative intent by conforming the education regulations to
estate subjects approved by the Secretary of State in accordance with the the statutory changes concerning the requirements for licensure.
provisions of chapter 868 of the Laws of 1977, and that his or her attend- 3. Needs and benefits:
ance record was satisfactory and in conformity with the law, and that such The rule is necessary to conform the existing education regulations to
course was completed on a stated date. The certificate must be signed by the 2006 statutory amendments. Consistent with the statutory changes, the
the owner or course coordinator and dated, and must have affixed thereto increased educational requirements will apply to all applicants seeking
the official seal of the school or entity. licensure on and after July 1, 2008. The proposed rule also is necessary to

Section 177.1 is amended to read as follows: prescribe regulatory requirements applicable to computer-based and dis-
Section 177.1 General requirement. tance-learning programs. The recent statutory amendment provides the
(a) Renewals. No renewal license shall be issued to any real estate Department of State with greater latitude to approve new technologies for

broker or salesperson for any license period commencing on or after the delivery of real estate qualifying education courses, including com-
11/1/95 unless such licensee shall provide evidence of completion of 221⁄2 puter-based ‘distance-learning.’ After discussing the issue with the New
hours of approved continuing education within the two-year period imme- York State Real Estate Board and the public at meetings of the Board, the
diately preceding such renewal. However, such continuing education re- Department of State is proposing to permit distance learning courses in
quirement shall not apply to any licensed real estate broker who is engaged order to expand the educational options available to licensees.
full-time in the real estate business and who has been licensed prior to July In addition, the existing rules provide that the Department will review
first, two thousand eight for at least 15 consecutive years immediately an application for course curriculum or instructor approval within 30 days
preceding such renewal. of its receipt. Because of staffing issues, the Department has occasionally

(b) Course approval. No offering of a course of study in the real estate been unable to complete the required review within 30 days. The proposed
field for the purpose of compliance with the continuing education require- rule would increase the review time to 45 days, thereby affording an
ments of subdivision 3 of section 441 of the Real Property Law shall be additional 15 days to the review period, which is intended to help ensure
acceptable for credit unless such course of study shall have been approved timely and thorough review of submissions.
by the department under the provisions of this Part. The New York State Real Estate Board is a regulatory board estab-

Section 177.14 is amended to read as follows: lished by Article 12-A of the Real Property Law. The Board is composed
of real estate licensees and members of the public. It shares regulatorySection 177.14 Suspensions and denials of course approval.
authority with the Department of State and is authorized to promulgateWithin 45 [30] days after the receipt of the application for approval of
regulations including those pertaining to the education of real estate licen-an offering, the department shall inform the entity as to whether the
sees. The Board has recommended the rule making and reported to theoffering has been approved, denied, or whether additional information is
Secretary that the same is crucial for the protection of consumers and forneeded to determine the acceptability of the offering. The department may
meeting the legislative intent in enacting the amendments to Article 12-A.deny, suspend or revoke the approval of a real estate course or a real estate

4. Costs:instructor, if it is determined that they are not in compliance with the law
a. Costs to regulated parties:and rules or if the offering does not adequately reflect and present current

real estate knowledge as a basis for a level of real estate practice. If Prospective licensees will face increased education costs due to a
disciplinary action is taken, a written order of suspension, revocation, or greater number of required course hours. Prospective licensees will have to
denial of approval will be issued. Anyone who objects to such denial, complete an additional 30 hours of education. Real estate brokers will have
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to complete 120 hours of education, instead of the previously mandated 90 increase the number of hours of education required for licensure and
hours. Real estate salespersons will have to complete 75 hours of education permitting distance learning for some of these courses will not result in the
instead of the previously mandated 45 hours. It is anticipated that the need to rely on any new professional services. The Department expects
average cost of qualifying education for real estate salespeople will in- existing education providers to begin offering new approved courses in
crease from approximately $300 to approximately $500. accordance with the amended statute and the rule making.

b. Costs to the Department of State: The rule does not impose any compliance requirements on local gov-
The rule does not impose any costs to the agency, the state or local ernments.

governments for the implementation and continuation of the rule. 4. Compliance costs:
5. Local government mandates: The rule making will result in increased costs to prospective licensees
The rule does not impose any program, service, duty or responsibility due to the statutorily mandated increase in hours for qualifying education.

upon any county, city, town, village, school district or other special dis- It is anticipated that the average cost of qualifying education for real estate
trict. salespeople will increase from approximately $300 to approximately $500.

6. Paperwork: The rule does not impose any compliance costs on local governments.
The rule does not impose any new paperwork requirements. Insofar as 5. Economic and technological feasibility:

prospective licensees are already required to satisfactorily complete quali- Since the rule does not impose any new record keeping requirements
fying education, conforming the regulations to the recent statutory amend- on prospective licensees, it will be technologically feasible for these per-
ments will not result in additional paperwork requirements. sons to comply with the rule.

7. Duplication: 6. Minimizing adverse economic impact:
This rule does not duplicate, overlap or conflict with any other state or The rule making will result in increased costs to prospective licensees

federal requirement. due to the statutorily mandated increase in hours for qualifying education.
8. Alternatives: It is anticipated that the average cost of qualifying education for real estate
The New York State Real Estate Board formed a subcommittee to salespeople will increase from approximately $300 to approximately $500.

prepare the allocation of course hours within the new, statutorily mandated Insofar as these costs are the result of a statutory increase in the number of
increase in required study. The subcommittee met with representatives of education hours required to become licensed as a real estate salesperson or
the New York State Association of Realtors (NYSAR) and the Real Estate broker, the Department of State cannot minimize the adverse economic
Board of New York (REBNY) to discuss and consider alternative alloca- impact of the rule.
tions. NYSAR, specifically, recommended a different allocation of course 7. Small business participation:hours within the new syllabus. After due consideration of this and other

Prior to proposing the rule, the Department discussed the proposal atalternatives, the subcommittee determined that the proposed course alloca-
numerous public meetings of the New York State Real Estate Board and attion was the preferred option and recommended said proposal to the New
public hearings, the minutes of which were posted on the Department’sYork State Real Estate Board. After deliberation, the New York State Real
website. The public was given an opportunity to issue comments duringEstate Board approved the course allocation that is reflected in the rule
the public comment period of these meetings and during public hearings.making. During the public comment period, the Department of State and
In addition, the Notice of Proposed Rule Making will be published by theNew York State Real Estate Board will receive and consider all recom-
Department of State in the State Register. The publication of the rule in themended alternatives.
State Register will provide notice to local governments and additional9. Federal standards:
notice to small businesses of the proposed rule making. Additional com-There are no federal standards regulating the registration of real estate
ments will be received and entertained. licensees. Consequently, this rule does not exceed any existing federal
Rural Area Flexibility Analysisstandard.

A rural area flexibility analysis is not required because this rule does10. Compliance schedule:
not impose any adverse impact on rural areas, and the rule does not imposeProspective licensees will be required to comply with the rule on July
any new reporting, record keeping or other compliance requirements on1, 2008, the effective date of the statutory amendments. 
public or private entities in rural areas. By making distance learningRegulatory Flexibility Analysis
courses available, the rule should help residents of rural areas comply with1. Effect of rule:
the new education requirements.The rule will apply to prospective real estate brokers and salespeople

Article 12-A of the Real Property Law was amended during the 2006(“real estate licensees”) who are applying for licensure pursuant to Article
legislative session to, in relevant part, increase the education requirements12-A of the Real Property Law. Chapter 183 of the Laws of 2006 increased
for those applying for licensure as a real estate broker or salesperson. Thethe education requirement for brokers from 90 to 120 hours, increased the
legislation, which takes effect on July 1, 2008, also authorizes the Depart-education requirement for salespersons from 45 to 75 hours, and author-
ment to approve computer based and distance learning courses. The ruleized the Department to approve computer based and distance learning
making is required to conform the existing agency regulations to thecourses. The rule making merely conforms existing education regulations
statutory amendments to Article 12-A of the Real Property Law. Insofar asto the new statutory amendments and will not have any foreseeable impact
the existing statute and regulations already require minimum age, educa-on jobs or employment opportunities for real estate licensees.
tion and experience requirements for licensure, the rule making will notThe rule does not apply to local governments.
add any new reporting, recordkeeping or other compliance requirements2. Compliance requirements:
on public or private entities in rural areas, outside of the statutorily man-Insofar as the existing statute and regulations already require minimum
dated increase in the education requirement.age, education and experience requirements for licensure, the rule making
Job Impact Statementwill not add any new reporting, record- keeping or other compliance

A job impact statement is not required because this rule will not haverequirements, outside of the statutorily-mandated increase in the education
any substantial impact on jobs or employment opportunities for licensedrequirement.
real estate brokers or salespeople (“real estate licensees”).The rule does not impose any compliance requirements on local gov-

ernments. Chapter 183 of the Laws of 2006 increased the education requirement
3. Professional services: for brokers from 90 to 120 hours, increased the education requirement for
Real estate licensees will not need to rely on any new professional salespeople from 45 to 75 hours, and authorized computer based and

services in order to comply with the rule. Licensees are already required to distance learning courses. The rule making merely conforms existing edu-
complete qualifying education pursuant to Article 12-A of the Real Prop- cation regulations to the new statutory amendments and will not have any
erty Law. Insofar as licensees must already attend and complete approved foreseeable impact on jobs or employment opportunities for real estate
education courses, conforming the regulations to the statute in order to licensees. 
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Department of Taxation and
Finance

NOTICE OF ADOPTION

Treatment of Certain Allocations in Partnership Agreements De-
signed Principally to Avoid or Evade Personal Income Tax
I.D. No. TAF-05-08-00021-A
Filing No. 351
Filing date: April 22, 2008
Effective date: May 7, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 3-13.5(a)(1), repeal of section
117.5 and addition of new section 117.5 to Title 20 NYCRR.
Statutory authority: Tax Law, sections 171, subd. First, 697(a) and
1096(a)
Subject: Treatment of certain allocations in partnership agreements de-
signed principally to avoid or evade personal income tax.
Purpose: To update the provisions to conform to Internal Revenue Code
section 704(b) and continue consistency with Federal statutes.
Text or summary was published in the notice of proposed rule making,
I.D. No. TAF-05-08-00021-P, Issue of January 30, 2008.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be
obtained from: John W. Bartlett, Tax Regulations Specialist 4, Depart-
ment of Taxation and Finance, Bldg. 9, State Campus, Albany, NY 12227,
(518) 457-2254, e-mail: tax_regulations@tax.state.ny.us
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Supplemental Schedule for Distributors of Tobacco Products to
Account for Roll-Your-Own Cigarette Tobacco in New York State
I.D. No. TAF-10-08-00004-A
Filing No. 353
Filing date: April 22, 2008
Effective date: May 7, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of section 89.4 to Title 20 NYCRR.
Statutory authority: Tax Law, sections 171, subdivisions First and Four-
teenth and 475 (not subdivided); Public Health Law, section 1399-oo,
subdivision (10)
Subject: Supplemental schedule for distributors of tobacco products to
account for roll-your-own cigarette tobacco in New York State.
Purpose: To codify in regulation reporting requirements for distributors
of roll-your-own cigarette tobacco.
Text or summary was published in the notice of proposed rule making,
I.D. No. TAF-10-08-00004-P, Issue of March 5, 2008.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be
obtained from: John W. Bartlett, Tax Regulations Specialist 4, Depart-
ment of Taxation and Finance, Bldg. 9, State Campus, Albany, NY 12227,
(518) 457-2254, e-mail: tax_regulations@tax.state.ny.us
Assessment of Public Comment
The agency received no public comment.
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