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Office of Alcoholism and
Substance Abuse Services

EMERGENCY
RULE MAKING

OASAS Treatment Services: General Provisions

I.D. No. ASA-36-15-00020-E
Filing No. 1012
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 800; and addition of new Part 800 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The immediate
adoption of this new Part is necessary for the preservation of the health,
safety, and welfare of individuals receiving services. October 1, 2015 the
initial implementation of a major initiative of Governor Cuomo’s
Medicaid Redesign Team (MRT) – carve-in of behavioral health services
into Medicaid Managed Care -- will begin in New York City; followed by
the rest of the state in January 2016. The concurrent promulgation of Part
800 (General Provisions), Part 822 (Outpatient Services), Part 820 (Resi-
dential Services) and Part 841 (Medical Assistance for Chemical Depen-
dence Services) is necessary because these regulations are foundational to

all OASAS treatment modalities affected by the Medicaid Managed Care
transition.

To be effective by October 1, the earliest the proposed rules would have
to have been submitted for publication for regular (non-emergency) adop-
tion (including the required 45-day public comment period provided for in
the State Administrative Procedure Act (SAPA) sections 201(1) and (5))
no later than August 5; assuming no comments, the notices of adoption
would have been published in the September 26 State Register. Amend-
ments to the texts related to federal Medicaid standards delayed publica-
tion and necessitate emergency adoption.

Therefore, emergency action is necessary for the preservation of the
general welfare in order to immediately establish consistent standards in
Part 800 applicable to all OASAS programs certified to provide outpatient
and residential services and therefore to maximize newly available federal
Medicaid revenues for certain certified residential services.
Subject: OASAS Treatment Services: General Provisions.
Purpose: General provisions applicable to all OASAS treatment services:
definitions, incorporation by reference, staffing.
Substance of emergency rule: The Proposed Rule amends Part 800
(formerly “Chemical Dependence Services: General Provisions”) to
centralize and consolidate into one Part definitions, applicable statutes and
publications incorporated by reference, and authorizations applicable to
all OASAS treatment modalities and regulations found in 14 NYCRR
Chapter XXI related to the operations of the Office.

Section 800.1 sets forth the legal authorization in the Mental Hygiene
Law for promulgation of this Rule.

§ 800.2 lists statutes, publications and other regulations which are
incorporated by reference into one or all of the other Parts in Chapter XXI.
Including them in one Part, rather than individually in each Part, is more
efficient for purposes of regulatory enforcement and future amendments.
Commonly referenced citations include:

a. The most current version of the “International Classification of
Diseases”;

b. The most current version of the “Diagnostic and Statistical Manual
of Mental Disorders”;

c. 42 Code of Federal Regulations Part 2, et. seq;
d. The most current version of the OASAS Level of Care Determina-

tion Tool (LOCADTR);
e. The most current version of the “Medicare Provider Reimbursement

Manual”;
f. “Health Insurance Portability and Accountability Act of 1996”

(HIPPA).
§ 800.3 sets forth frequently used definitions applicable to all of the

other Parts of Chapter XXI. Including them in one Part, rather than
individually in each Part, is more efficient for purposes of regulatory
enforcement and future amendments. Definitions, references and language
usage in the field of substance use disorder treatment have evolved so that
many existing definitions are no longer relevant and others have become
more significant. Key amendments and definitions include:

a. Definition of “substance use disorder” which will include formerly
preferred references to “chemical dependence”;

b. “Sponsor” formerly “governing authority” to be consistent with other
Department of Mental Hygiene Offices;

c. “Medical Director” setting forth specific requirements for the posi-
tion;

d. “Program” and “Provider”;
e. “Qualified Health Professional” to include recent additions to the list;
f. “ Student intern” and “Peer advocate”;
g. “diagnosis”.
§ 800.4 outlines the parameters for a regulatory waiver granted by the

Commissioner.
§ 800.5 is a standard severability clause.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
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permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. ASA-36-15-00020-EP, Issue of
September 9, 2015. The emergency rule will expire December 9, 2015.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS OASAS, 1450 Western
Ave., Albany, NY 12203, (518) 485-2317, email:
Sara.Osborne@oasas.ny.gov
Regulatory Impact Statement

1. Statutory Authority:
(a) Section 19.07(e) of the Mental Hygiene Law authorizes the Com-

missioner (“Commissioner”) of the Office to adopt standards including
necessary rules and regulations pertaining to chemical dependence
services.

(b) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations necessary and proper to implement any
matter under his or her jurisdiction.

(c) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner to issue operating certificates for the provision of chemical depen-
dence services.

(d) Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt any regulation reasonably necessary to implement and ef-
fectively exercise the powers and perform the duties conferred by Article
32 of the Mental Hygiene Law.

(f) Section 32.02 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt regulations necessary to ensure quality services to those
suffering from problem gambling.

(g) Section 32.07(a) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations to effectuate the provisions and purposes of
Article 32 of the Mental Hygiene Law.

2. Legislative Objectives: The Purpose of this Part is to centralize in
one Part definitions, applicable statutes and publications incorporated by
reference, and authorizations applicable to all OASAS treatment modali-
ties and regulations related to the operations of the Office found in 14
NYCRR Chapter XXI.

3. Needs and Benefits: OASAS is proposing to adopt this regulation
because accumulated changes in statutory requirements, language usage,
and applicability since 1992 when OASAS was established (Chapter 223 /
laws of 1992), have increasingly caused inconsistencies in usage through-
out the Parts of Chapter XXI.

4. Costs: No additional administrative costs to the agency are antici-
pated; no additional costs to programs/providers are anticipated.

5. Paperwork: The proposed regulation will not require increased
paperwork.

6. Local Government Mandates: There are no new local government
mandates.

7. Duplications: This proposed rule does not duplicate, overlap, or
conflict with any State or federal statute or rule.

8. Alternatives: Continue adding repetitive definitions whenever a Part
is amended or updated.

9. Federal Standards: This regulation does not conflict with federal
standards.

10. Compliance Schedule: The regulations will be effective October 1,
2015.
Regulatory Flexibility Analysis

1. Effect of the rule:
OASAS services are provided by programs of varying size in every

county in New York State; some counties are also certified service
providers. The proposed Rule consolidates existing standards applicable
to all OASAS programs of all sizes and on local governments if they are
certified operators; additionally this regulation has been reviewed by the
OASAS Advisory Council which consists of providers and stakeholders
of all sizes and municipalities.

2. Compliance requirements:
The proposed regulation consolidates existing standards applicable to

all programs. Programs compliance will be determined upon program
certification.

3. Professional services:
Providers will require no new professional services; no professional

services will be lost.
4. Compliance costs:
No additional professional services will be required by this new regula-

tion; nor will the proposed regulation add to the professional service needs
of local governments. There will be no disparate impact on providers based
on location, size of business or municipality.

5. Economic and technological feasibility:
No upgrades of hardware or software will be required; increasing

electronic communications means any additional recordkeeping will be
minimal regardless of geographic location.

6. Minimizing adverse impact:

The application of the rule will not impose additional costs or operating
requirements on providers on local governments or small businesses;
therefore, it is designed on its face to minimize adverse impact.

7. Small business and local government participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in
both public and private sectors, of all sizes and in diverse geographic
locations.
Rural Area Flexibility Analysis

1. Rural areas in which the rule will apply (types and estimated number
of rural areas):

OASAS services are provided in every county in New York State. 44
counties have a population less than 200,000: Allegany, Cattaraugus,
Cayuga, Chautauqua, Chemung, Chenango, Clinton, Columbia, Cortland,
Delaware, Essex, Franklin, Fulton, Genesee, Greene, Hamilton, Herkimer,
Jefferson, Lewis, Livingston, Madison, Montgomery, Ontario, Orleans,
Oswego, Otsego, Putnam, Rensselaer, St. Lawrence, Saratoga, Sche-
nectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tomp-
kins, Ulster, Warren, Washington, Wayne, Wyoming and Yates. 9 coun-
ties with certain townships have a population density of 150 persons or
less per square mile: Albany, Broome, Dutchess, Erie, Monroe, Niagara,
Oneida, Onondaga and Orange.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The Purpose of this Part is to centralize in one Part definitions, ap-
plicable statutes and publications incorporated by reference, and authoriza-
tions applicable to all OASAS treatment modalities and regulations re-
lated to the operations of the Office found in 14 NYCRR Chapter XXI.
The regulation does not impose any new recordkeeping, compliance
requirements or professional services.

3. Costs:
No additional costs will be incurred for implementation by providers

because no additional capital investment, personnel or equipment is
needed.

4. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers in rural areas; therefore, it is designed on its
face to minimize adverse impact.

5. Rural area participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in di-
verse geographic locations.
Job Impact Statement
A Job Impact Statement (JIS) is not being submitted with this notice
because it is evident from the subject matter of the regulation that it will
have no impact on jobs and employment opportunities.
Assessment of Public Comment
The agency received no public comment.

EMERGENCY
RULE MAKING

Medical Assistance for Chemical Dependence Services

I.D. No. ASA-36-15-00021-E
Filing No. 1014
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 841 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Finding of necessity for emergency rule: Preservation of public health
and public safety.
Specific reasons underlying the finding of necessity: The immediate
adoption of this new Part is necessary for the preservation of the health,
safety, and welfare of individuals receiving services. October 1, 2015 the
initial implementation of a major initiative of Governor Cuomo’s
Medicaid Redesign Team (MRT) – carve-in of behavioral health services
into Medicaid Managed Care -- will begin in New York City; followed by
the rest of the state in January 2016. The concurrent promulgation of Part
841 (Medical Assistance for Chemical Dependence Services), Part 822
(Outpatient Services), Part 800 (General Provisions), and Part 820 (Resi-
dential Services) is necessary because these regulations are foundational
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to all OASAS treatment modalities affected by the Medicaid Managed
Care transition.

To be effective by October 1, the earliest the proposed rules would have
to have been submitted for publication for regular (non-emergency) adop-
tion (including the required 45-day public comment period provided for in
the State Administrative Procedure Act (SAPA) sections 201(1) and (5))
no later than August 5; assuming no comments, the notices of adoption
would have been published in the September 26 State Register. Amend-
ments to the texts related to federal Medicaid standards delayed publica-
tion and necessitate emergency adoption.

Therefore, emergency action is necessary for the preservation of the
general welfare in order to immediately establish consistent standards in
Part 841 applicable to all OASAS programs certified to provide outpatient
and residential services and therefore to maximize newly available federal
Medicaid revenues for certain certified residential services.
Subject: Medical Assistance for Chemical Dependence Services.
Purpose: Update for Medicaid managed care implementation; coordinate
with amendments to Parts 822, 820 and 800; technical amendments.
Substance of emergency rule: The Proposed Rule Amends Part 841
(Medical Assistance for Chemical Dependence Services) to make techni-
cal corrections and to accommodate the “carve-in” of behavioral health
services into the Medicaid Managed Care system of service
reimbursement. Provisions previously in Part 841 related to Medicaid ser-
vices are moved into 14 NYCRR Part 841. Other Medicaid billing provi-
sions subject to change beyond OASAS control have been removed from
this Part and made available on the agency website.

Section 841.1 is a statement of background and intent.
§ 841.2 sets forth the legal basis for regulatory action and other statu-

tory authorizations required for methods of payments made by govern-
ment agencies.

§ 841.3 states the regulation’s applicability to eligible providers.
§ 841.4 sets forth definitions applicable to this Part; makes technical

amendments; and removes expired provisions. In conjunction with
proposed concurrent amendments to 14 NYCRR Part 800, definition of
“Office” was removed to reduce page length and redundancy.

§ 841.5 sets forth requirements for financial and statistical reporting.
Technical amendments only.

§ 841.6 is a non-discrimination clause; no amendments.
§ 841.7 sets forth recordkeeping requirements; no amendments.
§ 841.8 relates to billing standards; no amendments.
§ 841.9 is a statement of compliance with general medical assistance

program requirements; no amendments.
§ 841.10 relates to medical assistance payments for chemical depen-

dence inpatient services. Removes references to short term residential
treatment for adolescents; adds residential service providers and residen-
tial services under 16-beds (Part 819 and Part 820 currently being drafted);
other technical amendments.

§ 841.11 relates to medical assistance payments for inpatient medically
supervised withdrawal services; no amendments.

§ 841.12 relates to medical assistance payments for residential rehab
services for youth; technical amendments.

§ 841.13 relates to audits and revisions to rates for inpatient rehabilita-
tion services and fees and fee add-ons for residential rehabilitation ser-
vices for youth services; technical amendments.

§ 841.14 relates to Medical assistance payments for chemical depen-
dence outpatient and opioid treatment programs. Technical amendments
and removed APG categories subject to change from regulation and
indicate posting on agency website. Added provisions deleted from
amendments to Part 822 regarding APG billing services.

§ 841.15 relates to capital costs; technical amendments.
§ 841.16 regulates related party transactions; no amendments.
§ 841.17 is a standard severability clause; no amendments.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. ASA-36-15-00021-EP, Issue of
September 9, 2015. The emergency rule will expire December 9, 2015.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS OASAS, 1450 Western
Ave., Albany, NY 12203, (518) 485-2317, email:
Sara.Osborne@oasas.ny.gov
Regulatory Impact Statement

1. Statutory Authority:
(a) Section 19.07(e) of the Mental Hygiene Law authorizes the Com-

missioner (“Commissioner”) of the Office to adopt standards including
necessary rules and regulations pertaining to chemical dependence
services.

(b) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations necessary and proper to implement any
matter under his or her jurisdiction.

(c) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner to issue operating certificates for the provision of chemical depen-
dence services.

(d) Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt any regulation reasonably necessary to implement and ef-
fectively exercise the powers and perform the duties conferred by Article
32 of the Mental Hygiene Law.

(f) Section 32.02 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt regulations necessary to ensure quality services to those
suffering from problem gambling.

(g) Section 32.07(a) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations to effectuate the provisions and purposes of
Article 32 of the Mental Hygiene Law.

(h) Section 364 of the Social Service Law providers that each office
within the Department of Mental Health shall be responsible for establish-
ing and maintaining standards for medical care and services received in
institutions operated by it or subject to its supervision pursuant to the
mental hygiene law.

(i) Section 23 of part C of chapter 58 of the laws of 2009, authorizes the
Commissioner to adopt and amend rules and regulations, subject to the ap-
proval of the Commissioner of Health and the Director of the Budget,
utilizing the Ambulatory Patient Group (APG) methodology for the
purpose of establishing standards and methods of payments for chemical
dependence outpatient clinic services.

2. Legislative Objectives: These amendments anticipate the “carve-in”
of substance use disorder treatment services (now known as “chemical de-
pendence treatment services”) and other behavioral health services into
the Medicaid Managed Care system of service reimbursement. Provisions
previously in Part 822 related to Medicaid services are moved into 14
NYCRR Part 841. Other Medicaid billing provisions subject to change be-
yond OASAS control have been removed from this Part and made avail-
able on the agency website. Part 841 was last amended in 2011 to
incorporate the implementation of Ambulatory Patient Groups billing and
reimbursement methodology (APGs) for Chemical Dependence Outpatient
and Opioid Treatment Programs in the Medicaid program and provide
clear guidance regarding Medicaid billing and related party transactions;
APGs are being phased out.

3. Needs and Benefits: Amendments to this regulation are necessary to
accommodate amendments to Part 822 wherein provisions related to
Medicaid billing were deleted from that regulation to reduce number of
pages and added to Part 841. Other Medicaid billing provisions subject to
change beyond OASAS control have been removed from this Part and
made available on the agency website. Technical amendments also correct
numbering.

4. Costs: No additional administrative costs to the agency are antici-
pated; no additional costs to programs/providers are anticipated.

5. Paperwork: The proposed regulation will add no new paperwork
requirements.

6. Local Government Mandates: There are no new local government
mandates.

7. Duplications: This proposed rule does not duplicate, overlap, or
conflict with any State or federal statute or rule.

8. Alternatives: The current regulation would not be consistent with
amendments to 14 NYCRR Part 822, 820 and 800.

9. Federal Standards: Federal standards governing Medicaid require-
ments for these services are found at 42 Code of Federal Regulations Sec-
tion 441.150 et seq. These amendments do not exceed any minimum stan-
dard of the federal government for the same or similar subject areas.

10. Compliance Schedule: The regulations will be effective October 1,
2015. However, all standards of Medical Assistance reimbursement ap-
plicable to chemical dependence treatment programs shall be contingent
on approval the state plan amendment associated with federal financial
participation.
Regulatory Flexibility Analysis

1. Effect of the rule:
OASAS services are provided by programs of varying size in every

county in New York State; some counties are also certified service
providers. The proposed Rule has been reviewed by OASAS in consider-
ation of its impact on service providers of all sizes and on local govern-
ments, whether or not they are certified operators; additionally this regula-
tion has been reviewed by the OASAS Advisory Council which consists
of providers and stakeholders of all sizes and municipalities.

2. Compliance requirements:
Regardless of program size, it is anticipated that there will be no new

reporting or recordkeeping imposed on local governments or small
businesses. There are no new mandates or administrative requirements
placed on local governments.

3. Professional services:
No new or additional professional services are required in order to

comply with the proposed amendments.

NYS Register/December 9, 2015 Rule Making Activities
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4. Compliance costs:
No new or additional costs are anticipated in order to comply with the

proposed amendments. There will be no impact on costs to local
governments.

5. Economic and technological feasibility:
Small businesses will be able to comply with the economic and

technological aspects of this rule.
6. Minimizing adverse impact:
No adverse impact is anticipated.
7. Small business and local government participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in
both public and private sectors, of all sizes and in diverse geographic
locations.

8. Not applicable. (establish or modify a violation or penalties associ-
ated with a violation)
Rural Area Flexibility Analysis

1. Rural areas in which the rule will apply (types and estimated number
of rural areas): OASAS services are provided in every county in New
York State. 44 counties have a population less than 200,000: Allegany,
Cattaraugus, Cayuga, Chautauqua, Chemung, Chenango, Clinton, Colum-
bia, Cortland, Delaware, Essex, Franklin, Fulton, Genesee, Greene,
Hamilton, Herkimer, Jefferson, Lewis, Livingston, Madison, Montgomery,
Ontario, Orleans, Oswego, Otsego, Putnam, Rensselaer, St. Lawrence,
Saratoga, Schenectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan,
Tioga, Tompkins, Ulster, Warren, Washington, Wayne, Wyoming and
Yates. 9 counties with certain townships have a population density of 150
persons or less per square mile: Albany, Broome, Dutchess, Erie, Monroe,
Niagara, Oneida, Onondaga and Orange.

2. Reporting, recordkeeping and other compliance requirements; and
professional services: There will be no new reporting or recordkeeping
imposed on providers in rural areas as a result of these amendments. No
new professional services are required; no professional services will be
lost.

3. Costs: No additional costs will be incurred for implementation by
providers because no additional capital investment, personnel or equip-
ment is needed.

4. Minimizing adverse impact: The application of the rule will not
impose additional costs or operating requirements on providers in rural ar-
eas; therefore, it is designed on its face to minimize adverse impact.

5. Rural area participation: The proposed rule is posted on the agency
website; agency review process involves input from trade organizations
representing providers in diverse geographic locations.
Job Impact Statement
OASAS is not submitting a Job Impact Statement because it is evident
from the subject matter of the regulation that it will have no impact on
jobs and employment opportunities.
Assessment of Public Comment
The agency received no public comment since publication of the last as-
sessment of public comment.

EMERGENCY
RULE MAKING

Residential Services

I.D. No. ASA-36-15-00022-E
Filing No. 1011
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 820 to Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Finding of necessity for emergency rule: Preservation of public health
and general welfare.
Specific reasons underlying the finding of necessity: The immediate
adoption of this new Part is necessary for the preservation of the health,
safety, and welfare of individuals receiving services. October 1, 2015 the
initial implementation of a major initiative of Governor Cuomo’s
Medicaid Redesign Team (MRT) – carve-in of behavioral health services
into Medicaid Managed Care -- will begin in New York City; followed by
the rest of the state in January 2016. The concurrent promulgation of Part
820 (Residential Services), Part 800 (General Provisions), Part 822

(Outpatient Services), and Part 841 (Medical Assistance for Chemical De-
pendence Services) is necessary because these regulations are all related
to the implementation of Medicaid Managed Care.

To be effective by October 1, the earliest the proposed rules would have
to have been submitted for publication for regular (non-emergency) adop-
tion (including the required 45-day public comment period provided for in
the State Administrative Procedure Act (SAPA) sections 201(1) and (5))
no later than August 5; assuming no comments, the notices of adoption
would have been published in the September 26 State Register. Amend-
ments to the texts related to federal Medicaid standards delayed publica-
tion and necessitate emergency adoption.

Therefore, emergency action is necessary for the preservation of the
general welfare in order to immediately establish provisions applicable to
OASAS residential programs and therefore to maximize newly available
federal Medicaid revenues for certain certified residential services.
Subject: Residential services.
Purpose: Residential services restructured for Medicaid managed care
and Medicaid redesign.
Substance of emergency rule: This Rulemaking proposes a new Part 820
(“Residential Services”) added to 14 NYCRR to facilitate restructuring of
OASAS residential programs in response to goals of Gov. Cuomo’s
Medicaid Redesign Team (MRT) in order to realize more efficient and ef-
fective use of state run and state authorized treatment resources, and in re-
sponse to the transition of state authorized Medicaid payments for
substance use disorder treatment from fee-for-service to managed care.

Section 820.1 sets forth the legal authorization in the Mental Hygiene
Law for promulgation of this Rule.

§ 820.2 designates programs to which this rule would apply.
§ 820.3 sets forth definitions applicable to residential services and the

corresponding elements of recovery: stabilization, rehabilitation, and com-
munity reintegration.

§ 820.4 relates to assignment of services pursuant to OASAS statutory
and regulatory requirements for certification of treatment programs (14
NYCRR Part 810).

§ 820.5 sets forth general standards for all programs certified to provide
residential services.

§ 820.6 describes Staffing requirements for all programs certified to
provide residential services.

§ 820.7 sets forth requirements and standards for admission, screening
and assessment of residents.

§ 820.8 relates to requirements for development of a treatment/recovery
or service plan for each residential service.

§ 820.9 relates to discharge requirements.
§ 820.10 describes additional requirements for stabilization services in

a residential setting related to program services and staffing.
§ 820.11 sets forth additional requirements for rehabilitation services in

a residential setting related to program services and staffing.
§ 820.12 sets forth additional requirements for reintegration in a resi-

dential setting related to program services and staffing.
§ 820.13 sets forth Standards pertaining to Medicaid reimbursement.
§ 820.14 is a standard Severability clause.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. ASA-36-15-00022-EP, Issue of
September 9, 2015. The emergency rule will expire December 9, 2015.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS OASAS, 1450 Western
Ave., Albany, NY 12203, (518) 485-2317, email:
Sara.Osborne@oasas.ny.gov
Regulatory Impact Statement

1. Statutory Authority:
(a) Section 19.07(e) of the Mental Hygiene Law authorizes the Com-

missioner of the Office of Alcoholism and Substance Abuse Services to
adopt standards including necessary rules and regulations pertaining to
chemical dependence services.

(b) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner of the Office of Alcoholism and Substance Abuse Services to
adopt regulations necessary and proper to implement any matter under his
or her jurisdiction.

(c) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner of the Office of Alcoholism and Substance Abuse Services to issue
operating certificates for the provision of chemical dependence services.

(d) Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner of the Office of Alcoholism and Substance Abuse Services to adopt
any regulation reasonably necessary to implement and effectively exercise
the powers and perform the duties conferred by Article 32 of the Mental
Hygiene Law.

(e) Section 32.07(a) of the Mental Hygiene Law authorizes the Com-
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missioner of the Office of Alcoholism and Substance Abuse Services to
adopt regulations to effectuate the provisions and purposes of Article 32
of the Mental Hygiene Law.

(f) Section 220.78 of the Penal Law affords limited protections from
prosecution for persons seeking medical attention for accidental overdose.

(g) Section 3309 of the Public Health Law authorizes the Department of
Health to establish standards for approval of any opioid overdose preven-
tion program.

2. Legislative Objectives: The Purpose of adding this new Part is to ac-
complish restructuring of OASAS residential services as a goal set by
Gov. Cuomo’s Medicaid Redesign Team (MRT) in order to realize more
efficient and effective use of state run and state authorized treatment re-
sources, and in response to the transition of state authorized Medicaid
payments for substance use disorder treatment from fee-for-service to
managed care.

3. Needs and Benefits: OASAS is proposing to adopt this regulation
because clinical, statutory and policy changes in delivery of behavioral
health care services at the state and federal level require the implementa-
tion of regulatory revisions in order to realize the efficiencies and op-
portunities available to OASAS certified providers.

4. Costs: No additional administrative costs to the agency are antici-
pated; no additional costs to programs/providers are anticipated.

5. Paperwork: The proposed regulation will not require increased
paperwork.

6. Local Government Mandates: There are no new local government
mandates.

7. Duplications: This proposed rule does not duplicate, overlap, or
conflict with any state or federal statute or rule.

8. Alternatives: No reasonable alternatives exist.
9. Federal Standards: This regulation does not conflict with federal

standards.
10. Compliance Schedule: The regulations will be effective October 1,

2015.
Regulatory Flexibility Analysis

1. Effect of the rule:
OASAS services are provided by programs of varying size in every

county in New York State; some counties are also certified service
providers. The proposed Rule has been reviewed by OASAS in consider-
ation of its impact on service providers of all sizes and on local govern-
ments, whether or not they are certified operators; additionally this regula-
tion has been reviewed by the OASAS Advisory Council which consists
of providers and stakeholders of all sizes and municipalities.

2. Compliance requirements:
The proposed regulation implements recommendations of the gover-

nor’s Medicaid Redesign Team including Medicaid Managed Care for
behavioral health services. Programs compliance will be determined upon
program certification.

3. Professional services:
Providers will require no new professional services; no professional

services will be lost. Residential services are already being provided.
4. Compliance costs:
No additional professional services will be required by this new regula-

tion; nor will the proposed regulation add to the professional service needs
of local governments. There will be no disparate impact on providers based
on location, size of business or municipality.

5. Economic and technological feasibility:
No upgrades of hardware or software will be required; increasing

electronic communications means any additional recordkeeping will be
minimal regardless of geographic location.

6. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers on local governments or small businesses;
therefore, it is designed on its face to minimize adverse impact.

7. Small business and local government participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in
both public and private sectors, of all sizes and in diverse geographic
locations. The Office has prepared webinars and guidance documents for
provider use and for training of agency administration.
Rural Area Flexibility Analysis

1. Types and estimated number of rural areas:
OASAS services are provided in every county in New York State. 44

counties have a population less than 200,000: Allegany, Cattaraugus,
Cayuga, Chautauqua, Chemung, Chenango, Clinton, Columbia, Cortland,
Delaware, Essex, Franklin, Fulton, Genesee, Greene, Hamilton, Herkimer,
Jefferson, Lewis, Livingston, Madison, Montgomery, Ontario, Orleans,
Oswego, Otsego, Putnam, Rensselaer, St. Lawrence, Saratoga, Sche-
nectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tomp-
kins, Ulster, Warren, Washington, Wayne, Wyoming and Yates. 9 coun-

ties with certain townships have a population density of 150 persons or
less per square mile: Albany, Broome, Dutchess, Erie, Monroe, Niagara,
Oneida, Onondaga and Orange.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed regulation accomplishes the restructuring of OASAS res-
idential services as a goal set by Gov. Cuomo’s Medicaid Redesign Team
(MRT) in order to realize more efficient and effective use of state run and
state authorized treatment resources n response to the transition of state
authorized Medicaid payments for substance use disorder treatment from
fee-for-service to managed care. Residential services providers will not be
required to add professional services or increase recordkeeping and report-
ing beyond what they already provide for residential services.

3. Costs:
No additional costs will be incurred for implementation by providers

because no additional capital investment, personnel or equipment is
needed.

4. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers in rural areas; therefore, it is designed on its
face to minimize adverse impact.

5. Rural area participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in di-
verse geographic locations. The Office has prepared webinars and guid-
ance documents for provider use and for training of agency administration.
Job Impact Statement
No change in the number of jobs and employment opportunities is
anticipated as a result of the proposed new regulation because the amend-
ments either clarify or streamline provider actions which will not be
eliminated or supplemented. Treatment providers already providing resi-
dential services will not need to hire additional staff or reduce staff size;
the proposed changes will not adversely impact jobs outside of the agency;
the proposed changes will not result in the loss of any jobs within New
York State.
Assessment of Public Comment
The agency received no public comment.

EMERGENCY
RULE MAKING

General Service Standards for Chemical Dependence Outpatient
(CD-OP) and Opioid Treatment Programs (OTP)

I.D. No. ASA-36-15-00023-E
Filing No. 1013
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 822; and addition of new Part 822 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The immediate
adoption of this new Part is necessary for the preservation of the health,
safety, and welfare of individuals receiving services. October 1, 2015 the
initial implementation of a major initiative of Governor Cuomo’s
Medicaid Redesign Team (MRT) – carve-in of behavioral health services
into Medicaid Managed Care -- will begin in New York City; followed by
the rest of the state in January 2016. This transition also coincides with the
phase out of ambulatory patient groups (APG) payment methodology
reflected in the previous Part 822. The concurrent promulgation of Part
822 (Outpatient Services), Part 800 (General Provisions), Part 820 (Resi-
dential Services) and Part 841 (Medical Assistance for Chemical Depen-
dence Services) is necessary because these regulations are foundational to
all OASAS treatment modalities affected by the Medicaid Managed Care
transition.

To be effective by October 1, the earliest the proposed rules would have
to have been submitted for publication for regular (non-emergency) adop-
tion (including the required 45-day public comment period provided for in
the State Administrative Procedure Act (SAPA) sections 201(1) and (5))
no later than August 5; assuming no comments, the notices of adoption
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would have been published in the September 26 State Register. Amend-
ments to the texts related to federal Medicaid standards delayed publica-
tion and necessitate emergency adoption.

Therefore, emergency action is necessary for the preservation of the
general welfare in order to immediately establish consistent standards in
Part 822 applicable to all OASAS programs certified to provide outpatient
services and therefore to maximize newly available federal Medicaid
revenues for certain certified residential services.
Subject: General Service Standards for Chemical Dependence Outpatient
(CD-OP) and Opioid Treatment Programs (OTP).
Purpose: Amend to accommodate Medicaid managed care and Medicaid
redesign; phase out APGs; amendments to Part 800.
Substance of emergency rule: The Proposed Rule Repeals Part 822
(Chemical Dependence Outpatient and Opioid Treatment Programs; ef-
fective July 1, 2011) and Adds a New Part 822. The current Part 822 was
substantially rewritten in 2011 to accommodate implementation of the
Ambulatory Patient Group (APG) billing and reimbursement
methodology. In addition that revision incorporated provisions related to
opioid treatment programs, which are also outpatient treatment, from a
previously separate and distinct Part 828. This current revision anticipates
the “carve-in” of chemical dependence treatment services (now known as
“substance use disorder services”) and other behavioral health services
into the Medicaid Managed Care system of service reimbursement.

Section 822.1 is a statement of background.
§ 822.2 sets forth the legal basis for regulatory action and other statu-

tory authorizations required for medication assisted treatment.
§ 822.3 states the regulation’s applicability to chemical dependence

outpatient programs (CD-OPs) and such outpatient programs known as
opioid treatment programs (CD-OTPs).

§ 822.4 is a savings and renewals clause for purposes of a transition pe-
riod for issuance of program operating certificates.

§ 822.5 sets forth definitions uniquely applicable to this Part. In
conjunction with proposed concurrent amendments to 14 NYCRR Part
800, some definitions were removed to reduce page length and redundancy
(ie, “commissioner,” “governing authority” or “sponsor,” “Medical Direc-
tor,” “clinical staff,” “peer advocate,” “student intern,” “prescribing
professional”). Significant definitions unique to this Part include, for
example: “accrediting body,” “central registry system,” “complex care
coordination,” “continuing care treatment,” “intensive outpatient ser-
vices,” “opioid detoxification,” and “opioid taper.”

§ 822.6 sets forth minimum standards pertaining to Medicaid reimburse-
ment (specific enumerated services are identified in 14 NYCRR Part 841)
such as services which, by themselves, are not Medicaid reimbursable.

§ 822.7 details general program standards applicable to both CD-OPs
and CD-OTPs or to a specific modality. These standards include require-
ments for policies and procedures, emergency medical kits on-site, utiliza-
tion review, minimum required services, staffing, hours of operation, and
optional services.

§ 822.8 relates to admission, initial services, transfers and readmission
requirements for all programs and some requirements specific to CD-OPs
or CD-OTPs. Requirements include pre-admission testing, timing of a de-
cision to admit, initial medications, patient orientation, documentation
required for transfers or readmissions.

§ 822.9 relates to the development, documentation, implementation and
periodic review of the patient-specific treatment/recovery plan; also
indicates special requirements for pregnant patients required by federal
block grant.

§ 822.10 relates to minimum requirements for preparation and mainte-
nance of case records applicable to all programs. Standards include
periodic review, discharge plans, document retention, transfers, patient
deaths, and confidentiality.

§ 822.11 includes minimum standards for documentation of services
including required signatures, content and date of service.

§ 822.12 relates to discharge planning including minimum criteria, tim-
ing of a required discharge summary, requirement for patient participation
in the development of a discharge plan and special requirements for dis-
charge of minors pursuant to mental hygiene law § 22.11.

§ 822.13 relates to a continuing care which is a service unique to CD-
OPs. Continuing care requires a discharge from active treatment and
subsequent admission to continuing care with limitations on the amount
and types of services available to support continued recovery.

§ 822.14 regulates additional locations of a primary CD-OP location by
restricting location in relation to the primary site, extent of services, and
requirement for certification.

§ 822.15 identifies additional requirements for chemical dependence
outpatient rehabilitation services in CD-OPs designated to provide such
services. Special requirements relate to staffing, type and frequency of
services, and meals.

§ 822.16 identifies additional standards unique to CD-OTPs including

medication administration, regulation of take-home medications, volun-
tary and involuntary tapers, provisions for diversion control, and program
participation in the central registry maintained by the Office to track
patients receiving opioid treatment.

§ 822.17 is a standard severability clause.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. ASA-36-15-00023-EP, Issue of
September 9, 2015. The emergency rule will expire December 9, 2015.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS OASAS, 1450 Western
Ave., Albany, NY 12203, (518) 485-2317, email:
Sara.Osborne@oasas.ny.gov
Regulatory Impact Statement

1. Statutory Authority:
(a) Section 19.07(e) of the Mental Hygiene Law authorizes the Com-

missioner (“Commissioner”) of the Office to adopt standards including
necessary rules and regulations pertaining to chemical dependence
services.

(b) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations necessary and proper to implement any
matter under his or her jurisdiction.

(c) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner to issue operating certificates for the provision of chemical depen-
dence services.

(d) Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt any regulation reasonably necessary to implement and ef-
fectively exercise the powers and perform the duties conferred by Article
32 of the Mental Hygiene Law.

(e) Section 32.02 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt regulations necessary to ensure quality services to those
suffering from problem gambling

(f) Section 32.07(a) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations to effectuate the provisions and purposes of
Article 32 of the Mental Hygiene Law.

2. Legislative Objectives: The Proposed Rule Repeals Part 822 (Chemi-
cal Dependence Outpatient and Opioid Treatment Programs; effective
July 1, 2011) and adds a new Part 822. The current Part 822 was substan-
tially rewritten in 2011 to accommodate implementation of the Ambula-
tory Patient Group (APG) billing and reimbursement methodology. In ad-
dition that revision incorporated provisions related to opioid treatment
programs, which are also outpatient treatment, from a previously separate
and distinct Part 828.

This current revision anticipates the “carve-in” of substance use disor-
der treatment services (now known as “chemical dependence treatment
services”) and other behavioral health services into the Medicaid Man-
aged Care system of service reimbursement. Provisions previously in this
Part that are related to Medicaid services are moved into 14 NYCRR Part
841 (“Medical Assistance for Chemical Dependence Services”). In
conjunction with the revisions also proposed to 14 NYCRR Part 800, this
revision reduces the page length of the existing regulation and updates and
aligns significant definitions used throughout the other Parts of Chapter
XXI.

3. Needs and Benefits:
This regulation responds to the needs and expectations of a changing

service delivery landscape for OASAS providers, substantially altered by
the anticipated “carve-in” of behavioral health services into Medicaid
Managed Care (on/about October 2015), implementation of certain recom-
mendations of the NYS Medicaid Redesign Team (MRT) and aspects of
the federal Affordable Care Act (ACA) such as Behavioral Health
Organizations (BHOs), Preferred Provider Organizations (PPOs) and other
integrative health care delivery restructurings. Driving many of these
developments is the demand for provider outcome measures and
accountability. Providers will receive and retain operating certificates
increasingly based on demonstrated results of their clinical decisions and
treatment methods rather than on rote compliance with prescriptive rules
and regulations.

The proposed amendments are less prescriptive with the intent of not
boxing in providers to comply with narrow regulatory requirements in an
increasingly integrated behavioral health/physical health service delivery
marketplace. OASAS is also proposing to adopt this regulation because
changes in statutory requirements, language usage and applicability, and
issuance of the fifth edition of the Diagnostic and Statistical Manual (DSM
V) since OASAS was consolidated (chapter 223 of the laws of 1992) have
increasingly created inconsistencies throughout Parts of Chapter XXI.

4. Costs: No additional administrative costs to the agency are antici-
pated; no additional costs to programs/providers are anticipated.

5. Paperwork: The proposed regulation will add no new paperwork
requirements.
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6. Local Government Mandates: There are no new local government
mandates.

7. Duplications: This proposed rule does not duplicate, overlap, or
conflict with any State or federal statute or rule.

8. Alternatives: The current regulation would not be consistent with
changes in health care delivery; new regulation is the only alternative.

9. Federal Standards: This regulation does not conflict with federal
standards.

10. Compliance Schedule: The regulations will be effective October 1,
2015.
Regulatory Flexibility Analysis

1. Effect of the rule:
OASAS services are provided by programs of varying size in every

county in New York State; some counties are also certified service
providers. The proposed Rule has been reviewed by OASAS in consider-
ation of its impact on service providers of all sizes and on local govern-
ments, whether or not they are certified operators; additionally this regula-
tion has been reviewed by the OASAS Advisory Council which consists
of providers and stakeholders of all sizes and municipalities.

2. Compliance requirements:
The proposed regulation implements recommendations of the gover-

nor’s Medicaid Redesign Team including Medicaid Managed Care for
behavioral health services and transition from ambulatory patient group
(APG) payment methodology. Compliance will be determined upon
recertification reviews.

3. Professional services:
Providers will require no new professional services; no professional

services will be lost. Outpatient services are already being provided.
4. Compliance costs:
No additional professional services will be required by this new regula-

tion; nor will the proposed regulation add to the professional service needs
of local governments. There will be no disparate impact on providers based
on location, size of business or municipality.

5. Economic and technological feasibility:
No upgrades of hardware or software will be required; increasing

electronic communications means any additional recordkeeping will be
minimal regardless of geographic location.

6. Minimizing adverse impact: The application of the rule will not
impose additional costs or operating requirements on providers on local
governments or small businesses; therefore, it is designed on its face to
minimize adverse impact.

7. Small business and local government participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in
both public and private sectors, of all sizes and in diverse geographic
locations. The Office has prepared webinars and guidance documents for
provider use and for training of agency administration.
Rural Area Flexibility Analysis

1. Rural areas in which the rule will apply (types and estimated number
of rural areas):

OASAS services are provided in every county in New York State. 44
counties have a population less than 200,000: Allegany, Cattaraugus,
Cayuga, Chautauqua, Chemung, Chenango, Clinton, Columbia, Cortland,
Delaware, Essex, Franklin, Fulton, Genesee, Greene, Hamilton, Herkimer,
Jefferson, Lewis, Livingston, Madison, Montgomery, Ontario, Orleans,
Oswego, Otsego, Putnam, Rensselaer, St. Lawrence, Saratoga, Sche-
nectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tomp-
kins, Ulster, Warren, Washington, Wayne, Wyoming and Yates. 9 coun-
ties with certain townships have a population density of 150 persons or
less per square mile: Albany, Broome, Dutchess, Erie, Monroe, Niagara,
Oneida, Onondaga and Orange.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed regulation is related to the restructuring of OASAS resi-
dential services as a goal set by Gov. Cuomo’s Medicaid Redesign Team
(MRT) in order to realize more efficient and effective use of state run and
state authorized treatment resources in response to the transition of state
authorized Medicaid payments for substance use disorder treatment from
fee-for-service to managed care and the phase out of ambulatory patient
groups (APGs) as a payment methodology. Outpatient service providers
will not be required to add professional services or increase recordkeeping
and reporting beyond what they already provide for residential services.

3. Costs:
No additional costs will be incurred for implementation by providers

because no additional capital investment, personnel or equipment is
needed.

4. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers in rural areas; therefore, it is designed on its
face to minimize adverse impact.

5. Rural area participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in di-
verse geographic locations. The Office has prepared webinars and guid-
ance documents for provider use and for training of agency administration.
Job Impact Statement
No change in the number of jobs and employment opportunities is
anticipated as a result of the proposed new regulation because the amend-
ments either clarify or streamline provider actions which will not be
eliminated or supplemented. Treatment providers already providing resi-
dential services will not need to hire additional staff or reduce staff size;
the proposed changes will not adversely impact jobs outside of the agency;
the proposed changes will not result in the loss of any jobs within New
York State.
Assessment of Public Comment
The agency received no public comment.

EMERGENCY
RULE MAKING

Incident Reporting in Oasas Certified, Licensed, Funded, or
Operated Services

I.D. No. ASA-37-15-00001-E
Filing No. 1015
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 836; and addition of new Part 836 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.09(b), 19.20,
19.20-a, 19.40 and 32.02; Executive Law, section 296(15) and (16); Cor-
rections Law, art. 23-A; Civil Service Law, section 50; Protection of
People with Special Needs Act (L. 2012, ch. 501)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The immediate
adoption of these amendments is necessary for the preservation of the
health, safety, and welfare of individuals receiving services.

In December, 2012 Governor Andrew Cuomo signed the Protection of
People with Special Needs Act (PPSNA; chapter 501 of the Laws of 2012);
the statute created the Justice Center for the Protection of People with
Special Needs (Justice Center) establishing various protections for vulner-
able persons, i.e., a new system for incident management in services oper-
ated or certified by OASAS; investigation of allegations of abuse and ne-
glect and significant incidents; and new requirements for pre-employment
background checks in OASAS certified and operated service providers,
persons credentialed by the Office, and applicants for new operating
certificates.

The amendments to Part 836, effective June 30, 2013 and subsequently
September 25, 2013, December 20, 2013, March 20, 2014, June 17, 2014,
September 12, 2014, December 14, 2014, March 14, 2015, June 12, 2015
and August 26, 2015 are necessary to implement the incident reporting
and management provisions required by the statute and to ensure compli-
ance with the criminal history background check provisions to further
enhance patient safety.

The promulgation of these regulations is essential to preserve the health,
safety and welfare of individuals receiving services within the OASAS
treatment system. If OASAS did not promulgate regulations to report and
manage incidents of abuse and neglect or other significant incidents, these
requirements would not be implemented or would be implemented
ineffectively. Further, protections for individuals receiving services would
be threatened by the confusion resulting from similar functions performed
but differing among the other agencies covered by the Justice Center.

OASAS was not able to use the regular rulemaking process established
by the State Administrative Procedure Act because there was not suf-
ficient time to develop and promulgate regulations within the necessary
timeframes.
Subject: Incident Reporting in Oasas Certified, Licensed, Funded, or
Operated Services.
Purpose: To enhance protections for service recipients in the OASAS
system.
Substance of emergency rule: The Proposed Rule would Repeal the cur-
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rent Part 836 and Replace it with a new Part 836. The new Part incorporates
amendments related to incident reporting consistent with statutory require-
ments, definitions and procedures of the Justice Center, pursuant to the
Protection of People with Special Needs Act (Chapter 501 of the Laws of
2012).

The Proposed Rule also makes technical amendments to standardize
formatting for all Office regulations. Amendments related to the Justice
Center include:

Section 836.1 sets forth the background and intent and adds language
referencing the purpose for establishing the Justice Center and for
coordinating agency incident reviews with the Justice Center.

§ 836.2 sets forth the statutory authority for the promulgation of the
rule by the Office of Alcoholism and Substance Abuse Services (“Of-
fice”); adds The Protection of People with Special Needs Act; removes re-
pealed statutes; adds the Vulnerable Persons Central Register in § 492 of
the social services law.

§ 836.3 amends applicability of this Part to be consistent with Justice
Center statute and regulations.

§ 836.4 adds new definitions or amends to be consistent with the Justice
Center: “Reportable incident”, “physical abuse”, “psychological abuse”,
“deliberate inappropriate use of restraints”, “use of aversive condition-
ing”, “obstruction of reports of reportable incidents”, “unlawful use or
administration of a controlled substance,” “neglect”, “significant incident”,
“custodian”, “facility or provider agency”, “mandated reporter”, “human
services professional”, “physical injury”, “delegate investigatory entity”,
“Justice Center”, “Person receiving services,”, “Personal representative,”
“Abuse or neglect”, “subject of the report,” “other persons named in the
report,” “Vulnerable Persons Central Register,” “vulnerable person”,
“intentionally and recklessly”, “clinical records”, “Incident management
programs”, “Incident report”, “Missing client”, “qualified person”, “staff”,
“Incident review Committee”.

§ 836.5 adds requirements for providers of services’ policies and
procedures related to, and implementation of, an Incident Management
Program consistent with the requirements of Chapter 501 of the Laws of
2012.

§ 836.6 adds requirements for incident reporting, notice and investiga-
tion to incorporate changes in processes necessitated by Chapter 501 of
the Laws of 2012.

§ 836.7 adds requirements for additional notice and reporting require-
ments for reportable and significant incidents necessitated by Chapter 501
of the Laws of 2012 such as: reporting “immediately” upon discovery of
an incident; required reporting to the Justice Center Vulnerable Persons
Central Register, Office and regional Field Office; includes all “custodi-
ans” as “mandated reporters” for purposes of this regulation.

§ 836.8 adds requirements for configuration of Incident Review Com-
mittees consistent with requirements of Chapter 501 of the Laws of 2012.

§ 836.9 adds requirements for recordkeeping and release of records to
qualified persons consistent with requirements of Chapter 501 of the Laws
of 2012.

§ 836.10 adds to a provider’s duty to cooperate regarding inspection of
facilities by permitting the Justice Center access for purposes of an
investigation of a reportable or significant incident consistent with require-
ments of Chapter 501 of the Laws of 2012.

A copy of the full text of the regulatory proposal is available on the
OASAS website at: http://www.oasas.ny.gov/regs/index.cfm
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. ASA-37-15-00001-EP, Issue of
September 16, 2015. The emergency rule will expire December 9, 2015.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS OASAS, 1450 Western
Ave., Albany, NY 12203, (518) 485-2317, email:
Sara.Osborne@oasas.ny.gov
Regulatory Impact Statement

1. Statutory Authority:
(a) Protection of People with Special Needs Act, Chapter 501 of the

Laws of 2012, which added Article 20 to the Executive Law and Article
11 to the Social Services Law as well as amended other laws.

(b) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations necessary and proper to implement any
matter under his or her jurisdiction.

(c) Section 19.20 of the MHL authorizes the Office to receive and
review criminal history information related to employees or volunteers of
treatment facilities certified, licensed, funded or operated by the Office.

(d) Section 19.20-a of the MHL authorizes the Office to receive and
review criminal history information related to persons seeking to be
credentialed by the Office or applicants for an operating certificate issued
by the Office.

(e) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner to issue operating certificates for the provision of chemical depen-
dence services.

(f) Subdivisions (15) and (16) of Section 296 of the Executive Law
identify unlawful discriminatory practices with regard to the employment
and the issuance of licenses.

(g) Civil Service Law § 50 authorizes the Department of Civil Service
to request criminal history checks for applicants for state employment.

(h) Article 23-A of the Corrections Law provides the factors to be
considered concerning a person’s previous criminal convictions in making
a determination regarding employment and the issuance of a license.

2. Legislative Objectives:
The legislative objectives are the establishment of comprehensive

protections for vulnerable persons against abuse, neglect and other harm-
ful conduct. The Act created a Justice Center with responsibilities for ef-
fective incident reporting and investigation systems, fair disciplinary
processes, informed and appropriate staff hiring procedures, and strength-
ened monitoring and oversight systems.

The Justice Center operates a 24/7 hotline for reporting allegations of
abuse, neglect and significant incidents in accordance with Chapter 501’s
provisions for uniform definitions, mandatory reporting and minimum
standards for incident management programs. Working in collaboration
with the relevant state oversight agencies, the Justice Center is charged
with developing and delivering appropriate training for caregivers, their
supervisors and investigators.

A vulnerable persons’ central register contains the names of individuals
found to have committed substantiated acts of abuse or neglect using a
preponderance of evidence standard. All persons found to have committed
such acts have the right to a hearing before an administrative law judge to
challenge those findings Persons having committed egregious or repeated
acts of abuse or neglect are prohibited from future employment caring for
vulnerable persons, and may be subject to criminal prosecution. Less seri-
ous acts of misconduct are subject to progressive discipline and retraining.
Applicants with criminal records who seek employment serving vulner-
able persons will be individually evaluated as to suitability for such
positions.

3. Needs and Benefits:
OASAS is proposing to adopt the following regulation because The

Protection of People with Special Needs Act (Chapter 501 of the Laws of
2012) requires that allegations of abuse and neglect, and other significant
incidents be reported to the Justice Center Vulnerable Persons Central
Register via the toll free hotline. This legislation conforms OASAS regula-
tions to definitions, incident reporting, documentation and review require-
ments of the Justice Center. The legislation strengthens the role of the
Incident Review Committee and links compliance with reporting and
investigating incidents to a providers operating certificate renewal. Crimi-
nal history information reviews will be conducted on each prospective
treatment provider, operator, employee, contractor, or volunteer of treat-
ment facilities certified by the NYS Office of Alcoholism and Substance
Abuse Services (“OASAS” or “Office”) who will have the potential for,
or may be permitted, regular and substantial unsupervised or unrestricted
physical contact with the clients in such treatment facilities and any indi-
vidual seeking to be credentialed by the Office. The cost of fingerprinting
will be subsidized by the Office.

This legislation requires patients and staff be notified of the toll free
Vulnerable Persons Central Register for purposes of reporting allegations
of abuse and neglect in OASAS certified programs and by OASAS
custodians, and that staff receive regular training in their obligations as
custodians regarding regulatory requirements for prompt and thorough
investigations, staff oversight, confidentiality laws, record keeping, timing
of reporting and investigating, content of reports, and procedures for cor-
rective action plan implementation. Training will be provided by the Of-
fice or the Justice Center.

The legislation is intended to enable providers of services to persons
seeking treatment for substance use disorders to secure appropriate and
properly trained individuals to staff their facilities and programs, by verify-
ing criminal history information received for individuals seeking employ-
ment or volunteering their services and those credentialed by the Office.

The legislation also makes technical amendments to make language and
format consistent throughout OASAS regulations.

4. Costs:
The Office anticipates no fiscal impact on providers or local govern-

ments, job creation or loss, because the process of reporting incidents will
not require any additions or reductions in staffing. OASAS will subsidize
the fingerprinting process for not-for-profit providers.

5. Paperwork:
The proposed regulatory amendments will require limited additional in-

formation to be reported to the Justice Center by mandated reporters and
documentation retained by providers. To the extent feasible, such report-
ing shall be made electronically to avoid unnecessary paperwork costs.
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6. Local Government Mandates:
This regulation imposes no new mandates on local governments operat-

ing certified OASAS programs.
7. Duplications:
This proposed rule does not duplicate any State or federal statute or

rule.
8. Alternatives:
The Protection of People with Special Needs Act (Chapter 501 of the

Laws of 2012) requires the adoption of this proposed regulation.
9. Federal Standards:
These amendments do not conflict with federal standards.
10. Compliance Schedule:
The regulations will be effective on June 30, 2013 and subsequently

September 25, 2013, December 20, 2013, March 20, 2014, June 17, 2014,
September 12, 2014, and December 14, 2014, March 14, 2015, June 12,
2015 and August 26, 2015 to ensure compliance with Chapter 501 of the
Laws of 2012.
Regulatory Flexibility Analysis

1. Effect of the rule:
OASAS services are provided by programs of varying size in every

county in New York State; some counties are also certified service
providers. The proposed Rule has been reviewed by OASAS in consider-
ation of its impact on service providers of all sizes and on local govern-
ments, whether or not they are certified operators; additionally this regula-
tion has been reviewed by the OASAS Advisory Council which consists
of providers and stakeholders of all sizes and municipalities.

2. Compliance requirements:
The proposed regulation implements provisions of The Protection of

People with Special Needs Act (Chapter 501 of the Laws of 2012) for the
purpose of ensuring persons who receive services from OASAS certified
providers are assured of receiving treatment from custodians who have
been appropriately trained and screened for any prior abusive behavior.
The proposed rule will incorporate the Justice Center incident reporting
mechanism and database into the OASAS system so all reporting will be
centralized and tracked for patterns and abuse and neglect allegations and
other significant incidents. These regulations have been reviewed by the
OASAS Advisory council consisting of stakeholders from all regions of
the state, providers of all sizes and municipalities.

The Rule sets forth criteria for incident reporting to the Justice Center,
investigations, corrective action and penalties for programs and individu-
als who are not compliant with these, or other applicable, regulations.
Incidents will be reported electronically via a toll-free hotline.

3. Professional services:
The proposed Rule has been reviewed by OASAS in consideration of

its impact on service providers of all sizes and on local governments,
whether or not they are certified operators. OASAS has determined that
the new regulations will not require any new staff or any reductions in
staff, any new reporting requirements or technology. No additional profes-
sional services will be required of as a result of these amendments; nor
will the amendments add to the professional service needs of local
governments. Because of the electronic nature of the reporting transac-
tions, minimal paperwork will be involved on the part of business or local
governments. Because every region of the state has certified programs,
and requirements for staffing and training are uniform already, programs
will not be affected in any way because of their size or corporate status.

4. Compliance costs:
No additional costs will be incurred for implementation by providers

because no additional capital investment, personnel or equipment is
needed regardless of size or corporate status.

5. Economic and technological feasibility:
Implementation of the rule will require computer and email capability;

all providers in all regions of the state, both private and public sector, al-
ready have such capability. No upgrades of hardware or software will be
required.

6. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers on local governments or small businesses;
therefore, it is designed on its face to minimize adverse impact.

7. Small business and local government participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in
both public and private sectors, of all sizes and in diverse geographic
locations. The Office has prepared webinars and guidance documents for
provider use and for training of agency administration.

Providers will be required to retain documentation of fingerprint
requests for employees, contractors of volunteers they ultimately employ;
this will not be a significant additional recordkeeping requirement for
personnel records they are already required to retain. Every region of the
state has resources for gathering fingerprints, the history information col-
lection is done electronically from a central state or federal database, and

communicated electronically, so any additional recordkeeping will be
minimal regardless of geographic location. No new professional services
are required; no professional services will be lost.
Rural Area Flexibility Analysis

1. Rural areas in which the rule will apply (types and estimated number
of rural areas):

OASAS services are provided in every county in New York State. 44
counties have a population less than 200,000: Allegany, Cattaraugus,
Cayuga, Chautauqua, Chemung, Chenango, Clinton, Columbia, Cortland,
Delaware, Essex, Franklin, Fulton, Genesee, Greene, Hamilton, Herkimer,
Jefferson, Lewis, Livingston, Madison, Montgomery, Ontario, Orleans,
Oswego, Otsego, Putnam, Rensselaer, St. Lawrence, Saratoga, Sche-
nectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tomp-
kins, Ulster, Warren, Washington, Wayne, Wyoming and Yates. 9 coun-
ties with certain townships have a population density of 150 persons or
less per square mile: Albany, Broome, Dutchess, Erie, Monroe, Niagara,
Oneida, Onondaga and Orange.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed regulation implements provisions of The Protection of
People with Special Needs Act (Chapter 501 of the Laws of 2012) for the
purpose of establishing a uniform incident reporting process via a state
centralized hotline (Vulnerable Persons Central Register). The proposed
regulation incorporates provisions from this Act into the OASAS incident
reporting regulation which applies to all programs throughout the state in
all geographic locations. Because the regulation applies to incident report-
ing and incident management in OASAS certified, operated, funded or
licensed programs, there is no different application in any geographic
location. The proposed regulation incorporates the OASAS incident
reporting process into a larger oversight and enforcement entity under the
Justice Center. These requirements apply to OASAS providers in all
geographic regions. Reporting will be done electronically via telephone or
other secure means which are not limited by geography. The new rule
does not require any additional staff, although training will be required
statewide and be largely provided by the Office or the Justice Center.

The Rule sets forth criteria for incident reporting to the Justice Center,
investigations, corrective action and penalties for programs and individu-
als who are not compliant with these, or other applicable, regulations. The
proposed Rule has been reviewed by OASAS in consideration of its impact
on service providers in rural areas. Because every region of the state has
certified programs, and requirements for staffing, training and incident
reporting are uniform already, programs will not be affected in any way
because of their geographic location in a rural area.

3. Costs:
No additional costs will be incurred for implementation by providers

because no additional capital investment, personnel or equipment is
needed.

4. Minimizing adverse impact:
The application of the rule will not impose additional costs or operating

requirements on providers in rural areas; therefore, it is designed on its
face to minimize adverse impact.

5. Rural area participation:
The proposed rule is posted on the agency website; agency review pro-

cess involves input from trade organizations representing providers in di-
verse geographic locations. The Office has prepared webinars and guid-
ance documents for provider use and for training of agency administration.
Job Impact Statement

OASAS is not submitting a Job Impact Statement for these amend-
ments because OASAS does not anticipate a substantial adverse impact on
jobs and employment opportunities.

The proposed regulation implements provisions of The Protection of
People with Special Needs Act (Chapter SOl of the Laws of 2012) for the
purpose of ensuring persons who receive services from OASAS certified
providers are assured of receiving treatment from custodians who have
been appropriately trained and screened for any prior abusive behavior.
The proposed rule incorporates definitions and procedures for reporting
incidents to the Justice Center and highlights the role of investigations and
a provider Incident Review Committee to be responsible for quality assur-
ance, implementing corrective action plans related to repetitive incidents
or patterns oflack of oversight. It also strengthens the link to program cer-
tification through the requirement for staff background checks and record
retention and the review by OASAS quality assurance staff.

The Rule sets forth criteria for incident reporting to the Justice Center,
investigations, corrective action and penalties for programs and individu-
als who are not compliant with these, or other applicable, regulations. The
proposed regulation requires criminal history information reviews of any
employee, contractor, or volunteer in treatment facilities certified by the
Office who will have the potential for, or may be permitted, regular and
substantial unsupervised or unrestricted physical contact with the clients
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in such treatment facilities. OASAS has evaluated this proposal consider-
ing its impact on existing jobs or the development of new employment op-
portunities for New York residents. It is anticipated that the proposed
regulation will not have an adverse impact on existing employees in the
field of substance use disorder treatment, nor affect any reduction or
increase in the number of positions available in the future. OASAS provid-
ers are already required to report incidents, but the role of a new oversight
agency will help to consolidate and streamline that process.

The proposed regulation will have no adverse impact on existing jobs
or the development of new employment opportunities because programs
are already required to report incidents; new regulations will not require
any new staff or any reductions in staff. It is not anticipated that the
proposed rule will affect the number of persons applying for employment
within the OASAS system.
Assessment of Public Comment
The agency received no public comment since publication of the last as-
sessment of public comment.

NOTICE OF ADOPTION

OASAS Treatment Services: General Provisions

I.D. No. ASA-36-15-00020-A
Filing No. 1005
Filing Date: 2015-11-19
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 800; and addition of new Part 800 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Subject: OASAS Treatment Services: General Provisions.
Purpose: General provisions applicable to all OASAS treatment services:
definitions, incorporation by reference, staffing.
Substance of final rule: The Proposed Rule amends Part 800 (formerly
‘‘Chemical Dependence Services: General Provisions’’) to centralize and
consolidate into one Part definitions, applicable statutes and publications
incorporated by reference, and authorizations applicable to all OASAS
treatment modalities and regulations found in 14 NYCRR Chapter XXI
related to the operations of the Office.

Section 800.1 sets forth the legal authorization in the Mental Hygiene
Law for promulgation of this Rule.

§ 800.2 lists statutes, publications and other regulations which are
incorporated by reference into one or all of the other Parts in Chapter XXI.
Including them in one Part, rather than individually in each Part, is more
efficient for purposes of regulatory enforcement and future amendments.
Commonly referenced citations include:

a. The most current version of the ‘‘International Classification of
Diseases’’;

b. The most current version of the ‘‘Diagnostic and Statistical Manual
of Mental Disorders’’;

c. 42 Code of Federal Regulations Part 2, et. seq;
d. The most current version of the OASAS Level of Care Detennination

Tool (LOCADTR);
e. The most current version of the ‘‘Medicare Provider Reimbursement

Manual’’;
f. ‘‘Health Insurance Portability and Accountability Act of 1996’’

(HIPPA);
g. 21 Code of Federal Regulations Part 1301.72, et seq.
§ 800.3 sets forth frequently used definitions applicable to all of the

other Parts of Chapter XXI. Including them in one Part, rather than
individually in each Part, is more efficient for purposes of regulatory
enforcement and future amendments. Definitions, references and language
usage in the field of substance use disorder treatment have evolved so that
many existing definitions are no longer relevant and others have become
more significant. Key amendments and definitions include:

a. Definition of ‘‘substance use disorder’’ which will include formerly
preferred references to ‘‘chemical dependence’’;

b. ‘‘Sponsor’’ formerly ‘‘governing authority’’ to be consistent with
other Department of Mental Hygiene Offices;

c. ‘‘Medical Director’’ and medical staff setting forth specific require-
ments for the positions;

d. ‘‘Program’’ and ‘‘Provider’’;
e. ‘‘Qualified Health Professional’’ to include recent additions to the

list;

f. ‘‘Student intern’’ and ‘‘Peer advocate’’;
g. ‘‘diagnosis’’.
§ 800.4 outlines the parameters for a regulatory waiver granted by the

Commissioner.
§ 800.5 is a standard severability clause.

Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 800.2(b), (g), 800.3(e) and (l).
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
485-2317, email: Sara.Osborne@oasas.ny.gov
Revised Regulatory Impact Statement
OASAS is not submitting a Revised Regulatory Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.
Revised Regulatory Flexibility Analysis
OASAS is not submitting a Revised Regulatory Flexibility Analysis for
Small Businesses and Local Governments because amendments to the text
of this rule subsequent to close of public comments do not constitute
substantive amendments that would alter the purpose and substance of the
rule as Proposed and Adopted by emergency and as published in the
September 9, 2015 State Register.
Revised Rural Area Flexibility Analysis
OASAS is not submitting a Revised Rural Area Flexibility Analysis
because amendments to the text of this rule subsequent to close of public
comments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.
Revised Job Impact Statement
A Revised Job Impact Statement (JIS) is not being submitted with this no-
tice because it is evidence from the subject matter of the regulation that it
will have no impact on jobs and employment opportunities and amend-
ments to the text of this rule subsequent to close of public comments do
not constitute substantive amendments that would alter the purpose and
substance of the rule as Proposed and Adopted by emergency and as
published in the September 9, 2015 State Register.
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Medical Assistance for Chemical Dependence Services

I.D. No. ASA-36-15-00021-A
Filing No. 1007
Filing Date: 2015-11-19
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 841 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Subject: Medical Assistance for Chemical Dependence Services.
Purpose: Update for Medicaid managed care implementation; coordinate
with amendments to Parts 822, 820 and 800; technical amendments.
Substance of final rule: The Proposed Rule Amends Part 841 (Medical
Assistance for Chemical Dependence Services) to make technical correc-
tions and to accommodate the ‘‘carve-in”; of behavioral health services
into the Medicaid Managed Care system of service reimbursement. Provi-
sions previously in Part 841 related to Medicaid services are moved into
14 NYCRR Part 841. Other Medicaid billing provisions subject to change
beyond OASAS control have been removed from this Part and made avail-
able on the agency website.

Section 841.1 is a statement of background and intent.
§ 841.2 sets forth the legal basis for regulatory action and other statu-

tory authorizations required for methods of payments made by govern-
ment agencies.
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§ 841.3 states the regulation's applicability to eligible providers.
§ 841.4 sets forth definitions applicable to this Part; makes technical

amendments; and removes expired provisions. In conjunction with
proposed concurrent amendments to 14 NYCRR Part 800, definition of
‘‘Office’’ was removed to reduce page length and redundancy.

§ 841.5 sets forth requirements for financial and statistical reporting.
Technical amendments only.

§ 841.6 is a non-discrimination clause; no amendments.
§ 841.7 sets forth recordkeeping requirements; no amendments.
§ 841.8 relates to billing standards; no amendments.
§ 841.9 is a statement of compliance with general medical assistance

program requirements; no amendments.
§ 841.10 relates to medical assistance payments for chemical depen-

dence inpatient services. Removes references to short term residential
treatment for adolescents; adds residential service providers and residen-
tial services under 16-beds (Part 819 and Part 820 currently being drafted);
other technical amendments.

§ 841.11 relates to medical assistance payments for inpatient medically
supervised withdrawal services; no amendments.

§ 841.12 relates to medical assistance payments for residential rehab
services for youth; technical amendments.

§ 841.13 relates to audits and revisions to rates for inpatient rehabilita-
tion services and fees and fee add-ons for residential rehabilitation ser-
vices for youth services; technical amendments.

§ 841.14 relates to Medical assistance payments for chemical depen-
dence outpatient and opioid treatment programs. Technical amendments
and removed APG categories subject to change from regulation and
indicate posting on agency website. Added provisions deleted from
amendments to Part 822 regarding APG billing services.

§ 841.15 relates to capital costs; technical amendments.
§ 841.16 regulates related party transactions; no amendments; technical

amendments.
§ 841.17 is a standard severability clause; no amendments.

Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 841.13(c)(2), 841.15(c), (e), (f), (h), (j), (m) and
841.16(a).
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
495-2317, email: Sara.Osborne@oasas.ny.gov
Revised Regulatory Impact Statement
OASAS is not submitting a Revised Regulatory Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.

Revised Regulatory Flexibility Analysis
OASAS is not submitting a Revised Regulatory Flexibility Analysis for
Small Business and Local Governments because amendments to the text
of this rule subsequent to close of public comments do not constitute
substantive amendments that would alter the purpose and substance of the
rule as Proposed and Adopted by emergency and as published in the
September 9, 2015 State Register.

Revised Rural Area Flexibility Analysis
OASAS is not submitting a Revised Rural Area Flexibility Analysis
because amendments to the text of this rule subsequent to close of public
comments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.

Revised Job Impact Statement
OASAS is not submitting a Revised No Job Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.

Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Residential Services

I.D. No. ASA-36-15-00022-A
Filing No. 1006
Filing Date: 2015-11-19
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 820 to Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Subject: Residential services.
Purpose: Residential services restructured for Medicaid managed care
and Medicaid redesign.
Substance of final rule: This Rulemaking proposes a new Part 820 (“Res-
idential Services”) added to 14 NYCRR to facilitate restructuring of
OASAS residential programs in response to goals of Gov. Cuomo’s
Medicaid Redesign Team (MRT) in order to realize more efficient and ef-
fective use of state run and state authorized treatment resources, and in re-
sponse to the transition of state authorized Medicaid payments for
substance use disorder treatment from fee-for-service to managed care.

Section 820.1 sets forth the legal authorization in the Mental Hygiene
Law for promulgation of this Rule.

§ 820.2 designates programs to which this rule would apply.
§ 820.3 sets forth definitions applicable to residential services and the

corresponding elements of recovery: stabilization, rehabilitation, and com-
munity reintegration.

§ 820.4 relates to assignment of services pursuant to OASAS statutory
and regulatory requirements for certification of treatment programs (14
NYCRR Part 810).

§ 820.5 sets forth general standards for all programs certified to provide
residential services.

§ 820.6 describes Staffing requirements for all programs certified to
provide residential services.

§ 820.7 sets forth requirements and standards for admission, screening
and assessment of residents.

§ 820.8 relates to requirements for development of a treatment/recovery
or service plan for each residential service.

§ 820.9 relates to discharge requirements.
§ 820.10 describes additional requirements for stabilization services in

a residential setting related to program services and staffing.
§ 820.11 sets forth additional requirements for rehabilitation services in

a residential setting related to program services and staffing.
§ 820.12 sets forth additional requirements for reintegration in a resi-

dential setting related to program services and staffing.
§ 820.13 sets forth Standards pertaining to Medicaid reimbursement.
§ 820.14 is a standard Severability clause.

Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 820.4, 820.5(a), (b), 820.7(a), (c), 820.8(b),
820.9(c), 820.11, 820.12 and 820.13.
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
485-2317, email: Sara.Osborne@oasas.ny.gov
Revised Regulatory Impact Statement
OASAS is not submitting a Revised Regulatory Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.
Revised Regulatory Flexibility Analysis
OASAS is not submitting a Revised Regulatory Flexibility Analysis for
Small Businesses and Local Governments because amendments to the text
of this rule subsequent to close of public comments do not constitute
substantive amendments that would alter the purpose and substance of the
rule as Proposed and Adopted by emergency and as published in the
September 9, 2015 State Register.
Revised Rural Area Flexibility Analysis
OASAS is not submitting a Revised Rural Area Flexibility Analysis
because amendments to the text of this rule subsequent to close of public
comments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.
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Revised Job Impact Statement
OASAS is not submitting a Job Impact Statement because amendments to
the text of this rule subsequent to close of public comments do not consti-
tute substantive amendments that would alter the purpose and substance of
the rule as Proposed and Adopted by emergency and as published in the
September 9, 2015 State Register.
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

General Service Standards for Chemical Dependence Outpatient
(CD-OP) and Opioid Treatment Programs (OTP)

I.D. No. ASA-36-15-00023-A
Filing No. 1004
Filing Date: 2015-11-19
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 822; and addition of new Part 822 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),
32.01 and 32.07(a)
Subject: General Service Standards for Chemical Dependence Outpatient
(CD-OP) and Opioid Treatment Programs (OTP).
Purpose: Amend to accommodate Medicaid managed care and Medicaid
redesign; phase out APGs; amendments to Part 800.
Substance of final rule: The Proposed Rule Repeals Part 822 (Chemical
Dependence Outpatient and Opioid Treatment Programs; effective July I,
2011) and Adds a New Part 822. The current Part 822 was substantially
rewritten in 2011 to accommodate implementation of the Ambulatory
Patient Group (APG) billing and reimbursement methodology. In addition
that revision incorporated provisions related to opioid treatment programs,
which are also outpatient treatment, from a previously separate and distinct
Part 828. This current revision anticipates the ‘‘carve-in’’ of chemical de-
pendence treatment services (now known as ‘‘substance use disorder ser-
vices’’) and other behavioral health services into the Medicaid Managed
Care system of service reimbursement.

Section 822.1 is a statement of background.
§ 822.2 sets forth the legal basis for regulatory action and other statu-

tory authorizations required for medication assisted treatment.
§ 822.3 states the regulation'S applicability to chemical dependence

outpatient programs (COOPs) and such outpatient programs known as
opioid treatment programs (CD-OTPs).

§ 822.4 is a savings and renewals clause for purposes of a transition pe-
riod for issuance of program operating certificates.

§ 822.5 sets forth definitions uniquely applicable to this Part. In
conjunction with proposed concurrent amendments to 14 NYCRR Part
800, some definitions were removed to reduce page length and redundancy
(i.e., ‘‘commissioner,’’ ‘‘governing authority’’ or ‘‘sponsor,’’ ‘‘Medical
Director,’’ ‘‘clinical staff,’’ ‘‘peer advocate,’’ ‘‘student intern,’’ ‘‘pre-
scribing professional’’). Significant definitions unique to this Part include,
for example: ‘‘accrediting body,’’ ‘‘central registry system,’’ ‘‘complex
care coordination,’’ ‘‘continuing care treatment,’’ ‘‘intensive outpatient
services,’’ ‘‘opioid detoxification,’’ and ‘‘opioid taper.’’

§ 822.6 sets forth minimum standards pertaining to Medicaid reimburse-
ment (specific enumerated services are identified in 14 NYCRR Part 841)
such as services which, by themselves, are not Medicaid reimbursable.

§ 822.7 details general program standards applicable to both CD-OPs
and CD-OTPs or to a specific modality. These standards include require-
ments for policies and procedures, emergency medical kits on-site, utiliza-
tion review, minimum required services, staffing, hours of operation, and
optional services.

§ 822.8 relates to admission, initial services, transfers and readmission
requirements for all programs and some requirements specific to CD-OPs
or CD-OTPs. Requirements include preadmission testing, timing of a de-
cision to admit, initial medications, patient orientation, documentation
required for transfers or readmissions.

§ 822.9 relates to the development, documentation, implementation and
periodic review of the patient-specific treatment/recovery plan; also

indicates special requirements for pregnant patients required by federal
block grant.

§ 822.10 relates to minimum requirements for preparation and mainte-
nance of case records applicable to all programs. Standards include
periodic review, discharge plans, document retention, transfers, patient
deaths, and confidentiality.

§ 822.11 includes minimum standards for documentation of services
including required signatures, content and date of service.

§ 822.12 relates to discharge planning including minimum criteria, tim-
ing of a required discharge summary, requirement for patient participation
in the development of a discharge plan and special requirements for dis-
charge of minors pursuant to mental hygiene law § 22.11.

§ 822.13 relates to a continuing care which is a service unique to CD-
OPs. Continuing care requires a discharge from active treatment and
subsequent admission to continuing care with limitations on the amount
and types of services available to support continued recovery.

§ 822.14 regulates additional locations of a primary CD-OP location by
restricting location in relation to the primary site, extent of services, and
requirement for certification.

§ 822.15 identifies additional requirements for chemical dependence
outpatient rehabilitation services in CD-OPs designated to provide such
services. Special requirements relate to staffing, type and frequency of
services, and meals.

§ 822.16 identifies additional standards unique to CD-OTPs including
medication administration, regulation of take-home medications, volun-
tary and involuntary tapers, provisions for diversion control, and program
participation in the central registry maintained by the Office to track
patients receiving opioid treatment.

§ 822.17 is a standard severability clause.

Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 822.5, 822.7(a), (g), 822.8(a), (b), 822.9(b), (c),
822.10(b), (f) and 822.13(b).

Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
485-2317, email: Sara.Osborne@oasas.ny.gov

Revised Regulatory Impact Statement
OASAS is not submitting a Revised Regulatory Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.

Revised Regulatory Flexibility Analysis
OASAS is not submitting a Revised Regulatory Flexibility Analysis for
Small Business and Local Governments because amendments to the text
of this rule subsequent to close of public comments do not constitute
substantive amendments that would alter the purpose and substance of the
rule as Proposed and Adopted by emergency and as published in the
September 9, 2015 State Register.

Revised Rural Area Flexibility Analysis
OASAS is not submitting a Revised Rural Area Flexibility Analysis
because amendments to the text of this rule subsequent to close of public
comments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 9, 2015 State Register.

Revised Job Impact Statement
OASAS is not submitting a Revised Job Impact Statement because amend-
ments to the text of this rule subsequent to close of public comments do
not constitute substantive amendments that would alter the purpose and
substance of the rule as Proposed and Adopted by emergency and as
published in the September 9, 2015 State Register.

Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment
The agency received no public comment.
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NOTICE OF ADOPTION

Incident Reporting in Oasas Certified, Licensed, Funded, or
Operated Services

I.D. No. ASA-37-15-00001-A
Filing No. 1008
Filing Date: 2015-11-19
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of Part 836; and addition of new Part 836 to Title 14
NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.09(b), 19.20,
19.20-a, 19.40, 32.02; Executive Law, section 296(15) and (16); Correc-
tions Law, art. 23-A; Civil Service Law, section 50; Protection of People
with Special Needs Act, L. 2012, ch. 501
Subject: Incident Reporting in Oasas Certified, Licensed, Funded, or
Operated Services.
Purpose: To enhance protections for service recipients in the OASAS
system.
Substance of final rule: The Proposed Rule would Repeal the current Part
836 and Replace it with a new Part 836. The new Part incorporates amend-
ments related to incident reporting consistent with statutory requirements,
definitions and procedures of the Justice Center, pursuant to the Protection
of People with Special Needs Act (Chapter 501 of the Laws of 2012).

The Proposed Rule also makes technical amendments to standardize
formatting for all Office regulations. Amendments related to the Justice
Center include:

Section 836.1 sets forth the background and intent and adds language
referencing the purpose for establishing the Justice Center and for
coordinating agency incident reviews with the Justice Center.

§ 836.2 sets forth the statutory authority for the promulgation of the
rule by the Office of Alcoholism and Substance Abuse Services (“Of-
fice”); adds The Protection of People with Special Needs Act; removes re-
pealed statutes; adds the Vulnerable Persons Central Register in § 492 of
the social services law.

§ 836.3 amends applicability of this Part to be consistent with Justice
Center statute and regulations.

§ 836.4 adds new definitions or amends to be consistent with the Justice
Center: “Reportable incident”, “physical abuse”, “psychological abuse”,
“deliberate inappropriate use of restraints”, “use of aversive condition-
ing”, “obstruction of reports of reportable incidents”, “unlawful use or
administration of a controlled substance,” “neglect”, “significant incident”,
“custodian”, “facility or provider agency”, “mandated reporter”, “human
services professional”, “physical injury”, “delegate investigatory entity”,
“Justice Center”, “Person receiving services,”, “Personal representative,”
“Abuse or neglect”, “subject of the report,” “other persons named in the
report,” “Vulnerable Persons Central Register,” “vulnerable person”,
“intentionally and recklessly”, “clinical records”, “Incident management
programs”, “Incident report”, “Missing client”, “qualified person”, “staff”,
“Incident review Committee”.

§ 836.5 adds requirements for providers of services’ policies and
procedures related to, and implementation of, an Incident Management
Program consistent with the requirements of Chapter 501 of the Laws of
2012.

§ 836.6 adds requirements for incident reporting, notice and investiga-
tion to incorporate changes in processes necessitated by Chapter 501 of
the Laws of 2012.

§ 836.7 adds requirements for additional notice and reporting require-
ments for reportable and significant incidents necessitated by Chapter 501
of the Laws of 2012 such as: reporting “immediately” upon discovery of
an incident; required reporting to the Justice Center Vulnerable Persons
Central Register, Office and regional Field Office; includes all “custodi-
ans” as “mandated reporters” for purposes of this regulation.

§ 836.8 adds requirements for configuration of Incident Review Com-
mittees consistent with requirements of Chapter 501 of the Laws of 2012.

§ 836.9 adds requirements for recordkeeping and release of records to
qualified persons consistent with requirements of Chapter 501 of the Laws
of 2012.

§ 836.10 adds to a provider’s duty to cooperate regarding inspection of
facilities by permitting the Justice Center access for purposes of an
investigation of a reportable or significant incident consistent with require-
ments of Chapter 501 of the Laws of 2012.

A copy of the full text of the regulatory proposal is available on the
OASAS website at: http://www.oasas.ny.gov/regs/ index.cfm

Final rule as compared with last published rule: Nonsubstantive changes
were made in section 836.4(u).
Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, Associate Attorney, NYS Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
485-2317, email: Sara.Osborne@oasas.ny.gov
Revised Regulatory Impact Statement
OASAS is not submitting a Revised Regulatory Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 16, 2015 State Register.
Revised Regulatory Flexibility Analysis
OASAS is not submitting a Revised Regulatory Flexibility Analysis for
Small Businesses and Local Governments because amendments to the text
of this rule subsequent to close of public comments do not constitute
substantive amendments that would alter the purpose and substance of the
rule as Proposed and Adopted by emergency and as published in the
September 16, 2015 State Register.
Revised Rural Area Flexibility Analysis
OASAS is not submitting a Revised Rural Areas Flexibility Analysis
because amendments to the text of this rule subsequent to close of public
comments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 16, 2015 State Register.
Revised Job Impact Statement
OASAS is not submitting a Revised No Job Impact Statement because
amendments to the text of this rule subsequent to close of public com-
ments do not constitute substantive amendments that would alter the
purpose and substance of the rule as Proposed and Adopted by emergency
and as published in the September 16, 2015 State Register.
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment
The agency received no public comment.

Office of Children and Family
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Youth Development Program Funding and Implementation

I.D. No. CFS-49-15-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Repeal of Subparts 165-1 and 165-2; addition of new
Subpart 165-1; and amendment of Subtitle E of Title 9 NYCRR.
Statutory authority: Social Services Law, sections 20(3)(d) and 34(3)(f);
Executive Law, sections 419, 501(5) and L. 2013, ch. 57, part G
Subject: Youth development program funding and implementation.
Purpose: To implement changes in the Executive Law regarding youth
development program funding and implementation.
Substance of proposed rule (Full text is posted at the following State
website:ocfs.ny.gov): Part G of Chapter 57 of the Laws of 2013 (Chapter
57) repealed subdivision 1 of Section 420 of the Executive Law, as it
pertained to special delinquency prevention programs (SDPP) and youth
development and delinquency prevention (YDDP) services, and replaced
it with a new subdivision 1. Section 420(1) of the Executive Law, as added
by Part G of Chapter 57, streamlined the funding for youth development
programs by providing a single stream of funding to replace multiple fund-
ing streams, each with its own set of rules.

These proposed regulations repeal subparts 165-1 and 165-2 of Title 9
of the New York Codes, Rules and Regulations (NYCRR), which provide
rules for SDPPs and YDDPs, and add a new subpart 165-1, which provides
rules for implementing the new youth development programs. The
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proposed regulations also contain an amendment to the title of Subtitle E
of 9 NYCRR, to reflect that the prior Division for Youth is now the Office
of Children and Family Services (OCFS).

The following is a summary of the provisions of the proposed subpart
165-1:

Section 165-1.1 states the purpose of the proposed regulations, which is
to provide for the coordination and allocation methodology for funding for
a range of community level programs and services that will promote posi-
tive youth development through youth development programs.

Section 165-1.2 provides definitions for the youth development
program regulations. The following terms are defined: Office (meaning
the Office of Children and Family Services); youth; municipality; youth
development program; youth bureau; municipal youth bureau; local youth
bureau; youth board; comprehensive plan for youth development pro-
grams; and youth development funding.

Section 165-1.3 provides information about comprehensive plans for
youth development programs.

Subdivision (a) of section 165-1.3 requires that each municipality that
seeks youth development funding submit a comprehensive plan for youth
development programs (comprehensive plan), written in consultation with
its municipal youth bureau. The comprehensive plan must be submitted in
the manner and form and at such time as designated by OCFS and is
subject to the approval of OCFS.

Subdivision (b) of section 165-1.3 describes the information that must
be included in the comprehensive plan for youth development programs.

Subdivision (c) of section 165-1.3 addresses the instances in which
OCFS may approve all or part of a municipality’s comprehensive plan for
youth development programs. Upon receipt of a notification that OCFS
has not approved all or part of its comprehensive plan, a municipality has
sixty days under the proposed regulations to submit a revised plan or docu-
ments to OCFS. If OCFS does not approve the revised plan submitted dur-
ing the 60-day period, OCFS may withhold youth development funds from
the municipality until its plan is fully approved.

Subdivision (d) of section 165-1.3 requires that municipalities obtain
OCFS approval of any amendments to their comprehensive plans for youth
development programs prior to the plans taking effect.

Subdivision (e) of section 165-1.3 provides a municipality with the
ability to request a waiver of any non-statutory regulatory requirement re-
lating to the content or timing of its comprehensive plan for youth develop-
ment programs.

Subdivision (f) of section 165-1.3 allows OCFS to waive any non-
statutory regulatory requirements related to the content or timing of a
comprehensive plan for youth development programs where it is deter-
mined that the requirement will impose an undue burden or unreasonably
impede a municipality’s ability to implement its comprehensive plan.
OCFS may establish alternative requirements as a condition of receiving
the waiver.

Section 165-1.4 provides rules for implementing the funding of youth
development programs.

Subdivision (a) of section 165-1.4 provides that each municipality
operating a youth development program is eligible for 100% state
reimbursement of qualified expenditures, exclusive of federal funds and
subject to the availability of youth development funds. This subdivision
also establishes regulatory provisions for youth development funding
regarding the following: eligibility, the distribution methodology, the
establishment of a single municipal youth bureau by two or more
municipalities, and the possible use of funds for statewide training and
technical assistance.

Subdivision (b) of section 165-1.4 provides rules regarding reimburs-
able expenditures and claims for youth development programs.

Subdivision (c) of section 165-1.4 provides rules for instances in which
two or more municipalities join together to establish, operate and maintain
a municipal youth bureau.

Subdivision (d) of section 165-1.4 permits a municipality to include in
its comprehensive plan for youth development programs the funding for a
municipal youth bureau and one or more local youth bureaus that are ap-
proved by the municipality after April 1, 2013. It also provides that any
youth bureau that was approved by OCFS on or before April 1, 2013 shall
be an approved local youth bureau. The proposed regulations also provide
for minimum requirements that pertain to the funding of local youth
bureaus by a municipality.

Subdivision (e) of section 165-1.4 establishes limitations that OCFS
may place on reimbursable expenditures and claims.

Subdivision (f) of section 165-1.4 permits OCFS to require municipali-
ties receiving youth development funding to submit reports estimating
expenditures.

Section 165-1.5 addresses the administration of youth development
programs.

Subdivision (a) of section 165-1.5 prohibits discrimination in the provi-
sion of services or in employment of personnel by youth development
programs.

Subdivision (b) of section 165-1.5 permits municipalities to enter into
contracts in accordance with applicable laws, rules and regulations to ef-
fectuate youth development programs.

Subdivision (c) of section 165-1.5 establishes rules that are applicable
to the administration of municipal youth bureaus, including requirements
regarding the employment and responsibilities of an executive director or
other designated person; youth boards; youth board composition; and the
powers, duties and responsibilities of youth boards for municipal youth
bureaus.

Subdivision (d) of section 165-1.5 provides for rules regarding the
establishment of local youth bureaus.

Subdivision (e) of section 165-1.5 requires a municipality receiving
youth development funding to make its youth development program re-
cords available for examination or inspection upon the request of OCFS.

Subdivision (f) of section 165-1.5 requires municipalities to submit any
statistical or other reports related to youth development programs that
OCFS may require.
Text of proposed rule and any required statements and analyses may be
obtained from: Public Information Office, New York State Office of Chil-
dren and Family Services, 52 Washington Street, Rensselaer, New York
12144, (518) 473-7793, email: info@ocfs.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory authority:
Section 20(3)(d) of the Social Services Law authorizes the Office of

Children and Family Services (OCFS) to establish rules, regulations and
policies to carry out the powers and duties of OCFS under the Social Ser-
vices Law.

Section 34(3)(f) of the Social Services Law authorizes the Commis-
sioner of OCFS to establish regulations for the administration of public as-
sistance and care within the State.

Section 419 of the Executive Law authorizes OCFS to adopt, amend or
rescind all rules and regulations necessary to carry out the objectives of
Article 19-A of the Executive Law, including the objective that state aid
for funding for youth development programs be granted uniformly
throughout the state, having regard for various conditions and needs in
different parts of the state.

Section 501(5) of the Executive Law authorizes OCFS to promulgate
rules and regulations for the establishment, operation and maintenance of
OCFS facilities and programs.

2. Legislative objectives:
The proposed regulations are necessary to advance the legislative objec-

tive of preventing delinquency and youth crime while advancing the moral,
physical, mental, and social well-being of youth through the provision of
youth development programs. Part G of Chapter 57 of the Laws of 2013
made changes to certain sections of the Executive Law and the Social Ser-
vices Law by consolidating the youth development and delinquency
prevention program (YDDP) and the special delinquency prevention
program (SDPP) into a single youth development program and repealing
certain provisions of the Executive Law relating to those two programs.
Part G of Chapter 57 of the Laws of 2013 revised and simplified the
structure for providing state aid for youth development programs, and au-
thorized OCFS to promulgate regulations for these programs.

3. Needs and benefits:
Part G of Chapter 57 of the Laws of 2013 made various changes to the

law with respect to the funding of youth development programs. Therefore,
it is necessary to repeal the current regulations and to provide new regula-
tions that conform to the new enacted legislation.

These proposed regulations repeal subparts 165-1 and 165-2 of Title 9
of the New York Codes, Rules and Regulations (NYCRR), which provide
rules for SDPPs and YDDPs, and add a new subpart 165-1, which provides
rules for implementing the new youth development programs. The
proposed regulations also contain an amendment to the title of Subtitle E
of 9 NYCRR, to reflect that the prior Division for Youth is now the Office
of Children and Family Services (OCFS).

The proposed regulations are necessary to clarify the youth develop-
ment program legislation and to help municipalities understand what is
required of them under the law. The proposed regulations also provide a
framework for municipalities to follow to apply for youth development
funding. The statutory scheme previously included multiple funding
streams for youth development programs, which was reflected in the
regulations that would be repealed. The proposed regulations reflect the
consolidation of the multiple categories of funding, each with its own
requirements, into a single funding stream for all youth development
programs, which will ease the administrative burden on localities.

4. Costs:
The proposed regulations will not impose any additional costs on the
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State or municipalities. The proposed regulations streamline previous
regulations and should thereby provide administrative relief to
municipalities.

5. Local government mandates:
The proposed regulations will not impose any additional mandates on

municipalities with respect to applying for youth development funding be-
yond those that were previously required by law and regulation. The
proposed regulations simplify the process by which municipalities may
apply for State aid for youth development programs.

6. Paperwork:
The proposed regulations would require that all municipalities report

information on the need within the municipality for services to assist run-
away and homeless youth and youth in need of crisis intervention or respite
services. Currently, this requirement only applies to municipalities that
receive funding from OCFS for runaway and homeless youth programs.
The proposed regulations do not require any other additional paperwork.
Furthermore, the proposed regulations eliminate some of the paperwork
that was previously required of municipalities that sought to apply for
youth development funding, eliminating previous requirements for each
youth development program that received funding from more than one of
the previous funding streams to submit separate applications and reports
for every funding stream supporting that program.

7. Duplication:
The proposed regulations do not duplicate any other State or Federal

requirements.
8. Alternatives:
The regulations are necessary to comply with Part G of Chapter 57 of

the Laws of 2013. The proposed regulations were developed based on the
experience of OCFS with oversight and funding of youth development
programs. No significant alternatives were considered.

9. Federal standards:
The proposed regulations do not conflict with any Federal standards.
10. Compliance schedule:
The requirements made under the proposed regulations are already in

effect under Part G of Chapter 57 of the Laws of 2013. The proposed
regulations would be effective upon adoption.
Regulatory Flexibility Analysis

1. Effect of rule:
The proposed regulations will potentially affect 57 municipalities and

New York City. They will affect any municipality (i.e., a county, two or
more counties that apply together, or a city of more than one million) that
applies for youth development funding. In addition, the regulations will
affect approximately 1,000 private non-profit organizations throughout
New York State that receive state funding for youth development
programs.

2. Compliance requirements:
In conformance with the provisions of Part G of Chapter 57 of the Laws

of 2013 municipalities that apply for youth development funding under
the proposed regulations must submit to the Office of Children and Family
Services (OCFS) a comprehensive plan for youth development programs
that contains information specified in Part G of Chapter 57 of the Laws of
2013. This includes information about the programs funded, projected
performance outcomes, and success in achieving previous projected
outcomes. In order to comply with Part G of Chapter 57 of the Laws of
2013, the proposed regulations also require those municipalities that do
not submit a plan for Runaway and Homeless Youth programs, which is
required when applying for Runaway and Homeless Youth program fund-
ing, to report on the need within the municipality for services to assist run-
away and homeless youth and youth in need of crisis intervention or respite
services. The proposed regulations also require a municipality to adhere to
all applicable laws, rules, and regulations for any contracts that it enters
into to carry out youth development programs.

The proposed regulations require municipalities that receive youth
development funding from New York State to designate an executive
director or other person to maintain overall responsibility of the municipal
youth bureau.

3. Professional services:
The proposed regulations do not create the need for any additional

professional services to be provided by small business or local
governments. No additional staff will be required.

4. Compliance costs:
Most of the procedures in the proposed regulations are already the exist-

ing practice by OCFS and municipalities. These practices are currently
supported by existing funding levels. As a result, it is anticipated that
these proposed regulations will carry no additional state or local fiscal
impact.

5. Economic and technological feasibility:
Compliance and reporting requirements in the proposed regulations

reflect those already established pursuant to Part G of Chapter 57 of the
Laws of 2013.

The proposed regulations do not impose any additional economic or
technological burdens on local governments or small businesses.

6. Minimizing adverse impact:
OCFS staff provides ongoing technical assistance to local governments

and small businesses operating youth development programs in fulfilling
the requirements stated in the proposed regulations. OCFS staff is avail-
able to answer questions or address issues or problems the municipalities
may encounter with respect to the proposed regulations. Through open
communication with local government staff and youth development
program staff, OCFS should be able to identify if there are any difficulties
in implementing the proposed regulations, and will provide written guid-
ance, as determined by OCFS to be necessary, in assisting local govern-
ments in implementing the proposed regulations.

The proposed regulations also provide local governments with the abil-
ity to request a waiver of any non-statutory regulatory requirement regard-
ing their comprehensive plans for youth development programs that may
create an undue hardship for them.

7. Small business and local government participation:
OCFS staff communicates with staff from youth bureaus and youth

development programs and services and is aware of their thoughts on
problems and issues regarding the administration of youth development
programs. OCFS has been working with an advisory group of about ten
representatives from local government and non-profit groups to determine
how best to implement Part G of Chapter 57 of the Laws of 2013.

Rural Area Flexibility Analysis
1. Types and estimated number of rural areas:
There are 44 counties in the State that are rural areas. Municipalities in

those rural areas as well as agencies and organizations providing youth
development programs in rural areas will be affected by the proposed
regulations.

2. Reporting, recordkeeping and compliance requirements and profes-
sional services:

Chapter 57 of the Laws of 2013 reduced the number of funding streams
for youth development programs to one. The proposed regulations
simplify the reporting, record keeping and compliance requirements of
municipalities, to include rural municipalities, as compared to the current
regulatory requirements.

In accordance with Chapter 57 of the Laws of 2013, the proposed
regulations also contain a new requirement for all municipalities, includ-
ing rural municipalities, to report on projected and actual performance
outcomes for youth development programs funded with state aid. In ac-
cordance with the law, the regulations also contain a new requirement that
any municipality that does not submit a runaway and homeless youth plan
required to obtain state funding for runaway and homeless youth programs
must submit an annual assessment of the need within the municipality for
services to assist runaway and homeless youth and youth in need of crisis
intervention or respite services.

3. Costs:
No capital costs are anticipated as a result of the proposed regulations.

The proposed regulations do not impose any additional costs on rural
areas. The proposed regulations streamline previous regulations and
should thereby provide administrative relief to municipalities.

4. Minimizing adverse impact:
Chapter 57 of the Laws of 2013 reduces the number of funding streams

for youth development programs to one and establishes uniform standards
for all municipalities across the state to apply for funding for youth
development programs. The proposed regulations implement these stan-
dards in regulation.

Chapter 57 of the Laws of 2013 and the proposed regulations also
provide municipalities with the option of joining with one or more
municipalities to establish, operate and maintain a municipal youth bureau,
which may be of particular interest to rural municipalities.

5. Rural area participation:
Local youth development program stakeholders, including from rural

areas, participated in an advisory group created by OCFS regarding
implementation of Chapter 57 of the Laws of 2013, as they pertain to
youth development programs. Such participation assisted OCFS in
developing the proposed regulations.

Job Impact Statement
The proposed change will not result in the loss of jobs or have any adverse
impact on future employment opportunities.
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Department of Economic
Development

EMERGENCY
RULE MAKING

START-UP NY Program

I.D. No. EDV-49-15-00001-E
Filing No. 1002
Filing Date: 2015-11-17
Effective Date: 2015-11-17

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 220 to Title 5 NYCRR.
Statutory authority: Economic Development Law, art. 21, sections 435-
36; L. 2013, ch. 68
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: On June 24, 2013,
Governor Andrew Cuomo signed into law the SUNY Tax-free Areas to
Revitalize and Transform UPstate New York (START-UP NY) program,
which offers an array of tax benefits to eligible businesses and their em-
ployees that locate in facilities affiliated with New York universities and
colleges. The START-UP NY program will leverage these tax benefits to
attract innovative start-ups and high tech industries to New York so as to
create jobs and promote economic development.

Regulatory action is required to implement the START-UP NY
program. The legislation creating the START-UP NY program delegated
to the Department of Economic Development the establishment of
procedures for the implementation and execution of the START-UP NY
program. Without regulatory action by the Department of Economic
Development, procedures will not be in place to accept applications from
institutions of higher learning desiring to create Tax-Free Areas, or busi-
nesses wishing to participate in the START-UP NY program.

Adoption of this rule will enable the State to begin accepting applica-
tions from businesses to participate in the START-UP NY program, and
represent a step towards the realization of the strategic objectives of the
START-UP NY program: attracting and retaining cutting-edge start-up
companies, and positioning New York as a global leader in high tech
industries.
Subject: START-UP NY Program.
Purpose: Establish procedures for the implementation and execution of
START-UP NY.
Substance of emergency rule: START-UP NY is a new program designed
to stimulate economic development and promote employment of New
Yorkers through the creation of tax-free areas that bring together educa-
tional institutions, innovative companies, and entrepreneurial investment.

1) The regulation defines key terms, including: “business in the forma-
tive stage,” “campus,” “competitor,” “high tech business,” “net new job,”
“new business,” and “underutilized property.”

2) The regulation establishes that the Commissioner shall review and
approve plans from State University of New York (SUNY) colleges, City
University of New York (CUNY) colleges, and community colleges seek-
ing designation of Tax-Free NY Areas, and report on important aspects of
the START-UP NY program, including eligible space for use as Tax-Free
Areas and the number of employees eligible for personal income tax
benefits.

3) The regulation creates the START-UP NY Approval Board, com-
posed of three members appointed by the Governor, Speaker of the As-
sembly and Temporary President of the Senate, respectively. The
START-UP NY Approval Board reviews and approves plans for the cre-
ation of Tax-Free NY Areas submitted by private universities and col-
leges, as well as certain plans from SUNY colleges, CUNY colleges, and
community colleges, and designates Strategic State Assets affiliated with
eligible New York colleges or universities. START-UP NY Approval
Board members may designate representatives to act on their behalf dur-
ing their absence. START-UP NY Approval Board members must remain
disinterested, and recuse themselves where appropriate.

4) The regulation establishes eligibility criteria for Tax-Free Areas.
Eligibility of vacant land and space varies based on whether it is affiliated
with a SUNY college, CUNY college, community college, or private col-

lege, and whether the land or space in question is located upstate,
downstate, or in New York City. The regulation prohibits any allocation
of land or space that would result in the closure or relocation of any
program or service associated with a university or college that serves
students, faculty, or staff.

5) The regulation establishes eligibility requirements for businesses to
participate in the START-UP program, and enumerates excluded
industries. To be eligible, a business must: be a new business to the State
at the time of its application, subject to exceptions for NYS incubators,
businesses restoring previously relocated jobs, and businesses the Com-
missioner has determined will create net new jobs; comply with applicable
worker protection, environmental, and tax laws; align with the academic
mission of the sponsoring institution (the Sponsor); demonstrate that it
will create net new jobs in its first year of operation; and not be engaged in
the same line of business that it conducted at any time within the last five
years in New York without the approval of the Commissioner. Businesses
locating downstate must be in the formative stages of development, or
engaged in a high tech business. To remain eligible, the business must, at
a minimum, maintain net new jobs and the average number of jobs that
existed with the business immediately before entering the program.

6) The regulation describes the application process for approval of a
Tax-Free Area. An eligible institution may submit a plan to the Commis-
sioner identifying land or space to be designated as a Tax-Free Area. This
plan must: identify precisely the location of the applicable land or space;
describe business activities to be conducted on the land or space; establish
that the business activities in question align with the mission of the institu-
tion; indicate how the business would generate positive community and
economic benefits; summarize the Sponsor’s procedures for attracting
businesses; include a copy of the institution’s conflict of interest guide-
lines; attest that the proposed Tax-Free Area will not jeopardize or conflict
with any existing tax-exempt bonds used to finance the Sponsor; and
certify that the Sponsor has not relocated or eliminated programs serving
students, faculty, or staff to create the vacant land. Applications by private
institutions require approval by both the Commissioner and START-UP
NY Approval Board. The START-UP NY Approval Board is to approve
applications so as to ensure balance among rural, urban and suburban ar-
eas throughout the state.

7) A sponsor applying to create a Tax-Free Area must provide a copy of
its plan to the chief executive officer of any municipality in which the
proposed Tax-Free Area is located, local economic development entities,
the applicable university or college faculty senate, union representatives
and the campus student government. Where the plan includes land or space
outside of the campus boundaries of the university or college, the institu-
tion must consult with the chief executive officer of any municipality in
which the proposed Tax-Free Area is to be located, and give preference to
underutilized properties identified through this consultation. The Com-
missioner may enter onto any land or space identified in a plan, or audit
any information supporting a plan application, as part of his or her duties
in administering the START-UP program.

8) The regulation provides that amendments to approved plans may be
made at any time through the same procedures as such plans were
originally approved. Amendments that would violate the terms of a lease
between a sponsor and a business in a Tax-Free Area will not be approved.
Sponsors may amend their plans to reallocate vacant land or space in the
case that a business, located in a Tax-Free Area, is disqualified from the
program but elects to remain on the property.

9) The regulation describes application and eligibility requirements for
businesses to participate in the START-UP program. Businesses are to
submit applications to sponsoring universities and colleges by 12/31/20.
An applicant must: (1) authorize the Department of Labor (DOL) and
Department of Taxation and Finance (DTF) to share the applicant’s tax in-
formation with the Department of Economic Development (DED); (2) al-
low DED to monitor the applicant’s compliance with the START-UP
program; (3) provide to DED, upon request, information related to its
business organization, tax returns, investment plans, development strat-
egy, and non-competition with any businesses in the community but
outside of the Tax-Free Area; (4) certify efforts to ascertain that the busi-
ness would not compete with another business in the same community but
outside the Tax-Free Area, including an affidavit that notice regarding the
application was published in a daily publication no fewer than five con-
secutive days; (5) include a statement of performance benchmarks as to
new jobs to be created through the applicant’s participation in START-
UP; (6) provide a statement of consequences for non-conformance with
the performance benchmarks, including proportional recovery of tax
benefits when the business fails to meet job creation benchmarks in up to
three years of a ten-year plan, and removal from the program for failure to
meet job creation benchmarks in at least four years of a ten-year plan; (7)
identify information submitted to DED that the business deems confiden-
tial, proprietary, or a trade secret. Sponsors forward applications deemed
to meet eligibility requirements to the Commissioner for further review.
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The Commissioner shall reject any application that does not satisfy the
START-UP program eligibility requirements or purpose, and provide writ-
ten notice of the rejection to the Sponsor. The Commissioner may approve
an application anytime after receipt; if the Commissioner approves the ap-
plication, the business applicant is deemed accepted into the START-UP
NY Program and can locate to the Sponsor’s Tax-Free NY Area. Applica-
tions not rejected will be deemed accepted after sixty days. The Commis-
sioner is to provide documentation of acceptance to successful applicants.

10) The regulation allows a business to amend a successful application
at any time in accordance with the procedure of its original application.
No amendment will be approved that would contain terms in conflict with
a lease between a business and a SUNY college when the lease was
included in the original application.

11) The regulation permits a business that has been rejected from the
START-UP program to locate within a Tax-Free Area without being
eligible for START-UP program benefits, or to reapply within sixty days
via a written request identifying the reasons for rejection and offering
verified factual information addressing the reasoning of the rejection.
Failure to reapply within sixty days waives the applicant’s right to
resubmit. Upon receipt of a timely resubmission, the Commissioner may
use any resources to assess the claim, and must notify the applicant of his
or her determination within sixty days. Disapproval of a reapplication is
final and non-appealable.

12) With respect to audits, the regulation requires businesses to provide
access to DED, DTF, and DOL to all records relating to facilities located
in Tax-Free Areas at a business location within the State during normal
business hours. DED, DTF, and DOL are to take reasonable steps to
prevent public disclosure of information pursuant to Section 87 of the
Public Officers Law where the business has timely informed the appropri-
ate officials, the records in question have been properly identified, and the
request is reasonable.

13) The regulation provides for the removal of a business from the
program under a variety of circumstances, including violation of New
York law, material misrepresentation of facts in its application to the
START-UP program, or relocation from a Tax-Free Area. Upon removing
a business from the START-UP program, the Commissioner is to notify
the business and its Sponsor of the decision in writing. This removal no-
tice provides the basis for the removal decision, the effective removal
date, and the means by which the affected business may appeal the re-
moval decision. A business shall be deemed served three days after notice
is sent. Following a final decision, or waiver of the right to appeal by the
business, DED is to forward a copy of the removal notice to DTF, and the
business is not to receive further tax benefits under the START-UP
program.

14) To appeal removal from the START-UP program, a business must
send written notice of appeal to the Commissioner within thirty days from
the mailing of the removal notice. The notice of appeal must contain
specific factual information and all legal arguments that form the basis of
the appeal. The appeal is to be adjudicated in the first instance by an ap-
peal officer who, in reaching his or her decision, may seek information
from outside sources, or require the parties to provide more information.
The appeal officer is to prepare a report and make recommendations to the
Commissioner. The Commissioner shall render a final decision based upon
the appeal officer’s report, and provide reasons for any findings of fact or
law that conflict with those of the appeal officer.

15) With regard to disclosure authorization, businesses applying to par-
ticipate in the START-UP program authorize the Commissioner to dis-
close any information contained in their application, including the
projected new jobs to be created.

16) In order to assess business performance under the START-UP
program, the Commissioner may require participating businesses to submit
annual reports within thirty days at the end of their taxable year describing
the businesses’ continued satisfaction of eligibility requirements, jobs
data, an accounting of wages paid to employees in net new jobs, and any
other information the Commissioner may require. The Commissioner shall
prepare annual reports on the START-UP program for the Governor and
publication on the DED website, beginning April 1, 2015. Information
contained in businesses’ annual reports may be published in these reports
or otherwise disseminated.

17) The Freedom of Information Law is applicable to the START-UP
program, subject to disclosure waivers to protect certain proprietary infor-
mation submitted in support of an application to the START-UP program.

18) All businesses must keep relevant records throughout their partici-
pation in the START-UP program, plus three years. DED has the right to
inspect all such documents upon reasonable notice.

19) If the Commissioner determines that a business has acted fraudu-
lently in connection with its participation in the START-UP program, the
business shall be immediately terminated from the program, subject to
criminal penalties, and liable for taxes that would have been levied against
the business during the current year.

20) The regulation requires participating universities and colleges to
maintain a conflict of interest policy relevant to issues that may arise dur-
ing the START-UP program, and to report violations of said policies to
the Commissioner for publication.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 14, 2016.
Text of rule and any required statements and analyses may be obtained
from: Phillip Harmonick, New York State Department of Economic
Development, 625 Broadway, Albany, New York 12207, (518) 292-5112,
email: pharmonick@esd.ny.gov
Regulatory Impact Statement

STATUTORY AUTHORITY:
Chapter 68 of the Laws of 2013 requires the Commissioner of Eco-

nomic Development to promulgate rules and regulations to establish
procedures for the implementation and execution of the SUNY Tax-free
Areas to Revitalize and Transform UPstate New York program
(START-UP NY). These procedures include, but are not limited to, the
application processes for both academic institutions wishing to create
Tax-Free NY Areas and businesses wishing to participate in the
START-UP NY program, standards for evaluating applications, and any
other provisions the Commissioner deems necessary and appropriate.

LEGISLATIVE OBJECTIVES:
The proposed rule is in accord with the public policy objectives the

New York State Legislature sought to advance by enacting the START-UP
NY program, which provides an incentive to businesses to locate critical
high-tech industries in New York State as opposed to other competitive
markets in the U.S. and abroad. It is the public policy of the State to estab-
lish Tax-Free Areas affiliated with New York universities and colleges,
and to afford significant tax benefits to businesses, and the employees of
those businesses, that locate within these Tax-Free Areas. The tax benefits
are designed to attract and retain innovative start-ups and high-tech
industries, and secure for New York the economic activity they generate.
The proposed rule helps to further such objectives by establishing the ap-
plication process for the program, clarifying the nature of eligible busi-
nesses and facilities, and describing key provisions of the START-UP NY
program.

NEEDS AND BENEFITS:
The emergency rule is necessary in order to implement the statute

contained in Article 21 of the Economic Development Law, creating the
START-UP NY program. The statute directs the Commissioner of Eco-
nomic Development to establish procedures for the implementation and
execution of the START-UP NY program.

Upstate New York has faced longstanding economic challenges due in
part to the departure of major business actors from the region. This divest-
ment from upstate New York has left the economic potential of the region
unrealized, and left many upstate New Yorkers unemployed.

START-UP NY will promote economic development and job creation
in New York, particularly the upstate region, through tax benefits
conditioned on locating business facilities in Tax-Free NY Areas. Attract-
ing start-ups and high-tech industries is critical to restoring the economy
of upstate New York, and to positioning the state as a whole to be compet-
itive in a globalized economy. These goals cannot be achieved without
first establishing procedures by which to admit businesses into the
START-UP NY program.

The proposed regulation establishes procedures and standards for the
implementation of the START-UP program, especially rules for the cre-
ation of Tax-Free NY Areas, application procedures for the admission of
businesses into the program, and eligibility requirements for continued
receipt of START-UP NY benefits for admitted businesses. These rules
allow for the prompt and efficient commencement of the START-UP NY
program, ensure accountability of business participants, and promote the
general welfare of New Yorkers.

COSTS:
I. Costs to private regulated parties (the business applicants): None. The

proposed regulation will not impose any additional costs to eligible busi-
ness applicants.

II. Costs to the regulating agency for the implementation and continued
administration of the rule: None.

III. Costs to the State government: None.
IV. Costs to local governments: None.
LOCAL GOVERNMENT MANDATES:
The rule establishes certain property tax benefits for businesses locating

in Tax-Free NY Areas that may impact local governments. However, as
described in the accompanying statement in lieu of a regulatory flexibility
analysis for small businesses and local governments, the program is
expected to have a net-positive impact on local government.

PAPERWORK:
The rule establishes application and eligibility requirements for Tax-

Free NY Areas proposed by universities and colleges, and participating
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businesses. These regulations establish paperwork burdens that include
materials to be submitted as part of applications, documents that must be
submitted to maintain eligibility, and information that must be retained for
auditing purposes.

DUPLICATION:
The proposed rule will create a new section of the existing regulations

of the Commissioner of Economic Development, Part 220 of 5 NYCRR.
Accordingly, there is no risk of duplication in the adoption of the proposed
rule.

ALTERNATIVES:
No alternatives were considered in regard to creating a new regulation

in response to the statutory requirement. The regulation implements the
statutory requirements of the START-UP NY program regarding the ap-
plication process for creation of Tax-Free NY Areas and certification as
an eligible business. This action is necessary in order to clarify program
participation requirements and is required by the legislation establishing
the START-UP NY program.

FEDERAL STANDARDS:
There are no federal standards applicable to the START-UP NY

program; it is purely a State program that offers tax benefits to eligible
businesses and their employees. Therefore, the proposed rule does not
exceed any federal standard.

COMPLIANCE SCHEDULE:
The affected State agency (Department of Economic Development) and

the business applicants will be able to achieve compliance with the regula-
tion as soon as it is implemented.
Regulatory Flexibility Analysis

Participation in the START-UP NY program is entirely at the discretion
of qualifying business that may choose to locate in Tax-Free NY Areas.
Neither statute nor the proposed regulations impose any obligation on any
business entity to participate in the program. Rather than impose burdens
on small business, the program is designed to provide substantial tax
benefits to start-up businesses locating in New York, while providing
protections to existing businesses against the threat of tax-privileged
start-up companies locating in the same community. Local governments
may not be able to collect tax revenues from businesses locating in certain
Tax-Free NY Areas. However, the regulation is expected to have a net-
positive impact on local governments in light of the substantial economic
activity associated with businesses locating their facilities in these
communities.

Because it is evident from the nature of the proposed rule that it will
have a net-positive impact on small businesses and local government, no
further affirmative steps were needed to ascertain that fact and none were
taken. Accordingly, a regulatory flexibility analysis for small businesses
and local government is not required and one has not been prepared.

Rural Area Flexibility Analysis
The START-UP NY program is open to participation from any business
that meets the eligibility requirements, and is organized as a corporation,
partnership, limited liability company, or sole proprietorship. A business’s
decision to locate its facilities in a Tax-Free NY Area associated with a ru-
ral university or college would be no impediment to participation; in fact,
START-UP NY allocates space for Tax-Free NY Areas specifically to the
upstate region which contains many of New York’s rural areas. Further-
more, START-UP NY specifically calls for the balanced allocation of
space for Tax-Free NY Areas between eligible rural, urban, and suburban
areas in the state. Thus, the regulation will not have a substantial adverse
economic impact on rural areas, and instead has the potential to generate
significant economic activity in upstate rural areas designated as Tax-Free
NY Areas. Accordingly, a rural flexibility analysis is not required and one
has not been prepared.

Job Impact Statement
The regulation establishes procedures and standards for the administration
of the START-UP NY program. START-UP NY creates tax-free areas
designed to attract innovative start-ups and high-tech industries to New
York so as to stimulate economic activity and create jobs. The regulation
will not have a substantial adverse impact on jobs and employment op-
portunities; rather, the program is focused on creating jobs. Because it is
evident from the nature of the rulemaking that it will have either no impact
or a positive impact on job and employment opportunities, no further af-
firmative steps were needed to ascertain that fact and none were taken.
Accordingly, a job impact statement is not required and one has not been
prepared.

EMERGENCY/PROPOSED
RULE MAKING

NO HEARING(S) SCHEDULED

Employee Training Incentive Program

I.D. No. EDV-49-15-00002-EP
Filing No. 1003
Filing Date: 2015-11-17
Effective Date: 2015-11-17

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Proposed Action: Addition of Part 250 to Title 5 NYCRR.
Statutory authority: L. 2015, ch. 59
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The Employee
Training Incentive Program (“ETIP”) offers qualifying business applicants
tax incentives to procure eligible training for their employees, and also to
provide internship opportunities for current students, recent graduates, and
recent members of the armed forces. These incentives are designed to
encourage employers in strategic industries to address shortages of quali-
fied employees through qualified training activities rather than relocating
their operations outside of New York State to attract human capital.

Regulatory action is required to implement ETIP. The legislation creat-
ing ETIP delegated to the Department of Economic Development (the
“Department”) the establishment of procedures for the implementation
and execution of the program. Without regulatory action by the Depart-
ment, procedures will not be in place to accept applications from business
desiring to engage in qualified training.

Adoption of this rule will enable the Department to begin accepting ap-
plications from businesses to participate in ETIP, and promote the objec-
tives of ETIP to support the growth and retention of businesses in New
York State through the development of employee skills.
Subject: Employee Training Incentive Program.
Purpose: Establish procedures for the implementation of the Employee
Training Incentive Program.
Substance of emergency/proposed rule (Full text is posted at the follow-
ing State website:esd.ny.gov): The Employee Training Incentive Program
(“ETIP”) provides tax credits to business entities in strategic industries
that procure eligible training for their employees in conjunction with creat-
ing at least ten (10) net new jobs or making a significant capital invest-
ment, as well as to business entities that provide internships in advanced
technology to current students, recent graduates, and/or recent members of
the armed forces through an eligible internship program.

1) The rule defines numerous important terms, including, but not limited
to, “approved provider of eligible training,” “capital investment,” “eligible
internship program,” and “strategic industry.”

2) The rule describes the eligibility criteria for business entities apply-
ing to ETIP based upon procuring eligible training. Such applicants must
operate in the state predominantly in a strategic industry, procure eligible
training from an approved provider, create at least ten (10) net new jobs or
make a significant capital investment in conjunction with the training, be
in compliance with all worker protection and environmental laws and
regulations, and not owe past due state taxes or local property taxes.

3) The rule describes eligibility criteria for business entities applying to
ETIP based upon providing eligible internship training. Such applicants
must demonstrate that they will provide an eligible internship program of
no more than twelve (12) months in duration in the state, be in compliance
with all worker protection and environmental laws and regulations, not
owe past due state taxes or local property taxes, certify that the eligible
internship program will not displace employees of the applicant, and
employ fewer than one hundred employees.

4) The rule states that initial applications are to be submitted by ap-
plicants to the Commissioner of Economic Development, and that such
applications shall be submitted prior to procuring eligible training or
retaining interns.

5) The total value of tax credits issued by the Commissioner for any
taxable year shall not exceed five million dollars, of which at least two
hundred fifty thousand dollars and no more than one million dollars shall
be reserved for applicants providing eligible internship programs.

6) The rule describes the contents of an initial application by an ap-
plicant applying to procure eligible training for its employees. Such an ap-
plication shall, among other things, identify the approved provider from
which the applicant proposes to procure eligible training, include a curric-
ulum or other evidence that the training to be procured is eligible training,
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estimate the total cost of the training, and establish the applicant’s efforts
to secure competitive bids from approved providers to provide the eligible
training.

7) The rule describes the contents of an initial application by an ap-
plicant applying to provide an eligible internship program. Such an ap-
plication shall, among other things, include a curriculum or other evidence
that the internship program will be an eligible internship program provid-
ing training in advanced technology, identify the approved provider that
will provide the eligible internship program and the employees of such
entity who will be responsible for managing and training interns retained
by the business entity, and estimate the total costs of stipends to be
provided to interns participating in the eligible internship program.

8) The rule describes the contents of a final application by an applicant,
including proof that such applicant has completed eligible training and
created ten (10) net new jobs or made a significant capital investment, or
that such applicant has completed an eligible internship program.

9) The rule indicates that participants in ETIP shall maintain all rele-
vant records for the duration of its program participation plus three (3)
years, and make such records available to the Department and its agents
upon seven (7) days’ notice.
This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
February 14, 2016.
Text of rule and any required statements and analyses may be obtained
from: Phillip Harmonick, New York State Department of Economic
Development, 625 Broadway, 8th Floor, Albany, NY 12245, (518) 292-
5112, email: Phillip.Harmonick@esd.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

STATUTORY AUTHORITY:
Chapter 59 of the Laws of 2015 requires the Commissioner of the

Department of Economic Development (the “Department”) to promulgate
regulations establishing the application process for the Employee Training
Incentive Program (“ETIP”). These procedures include the process for ap-
plying for tax credits under ETIP, standards for the assessment of applica-
tions, and other provisions deemed necessary and appropriate. This regula-
tory impact statement is submitted in conjunction with the submission of a
permanent regulation.

LEGISLATIVE OBJECTIVES:
The proposed rule gives effect to the intention of the legislature in

adopting ETIP to encourage employers in strategic industries, character-
ized by technological disruption and a shortage of potential employees
within New York State, to develop talent in New York State through
eligible training and internship programs rather than relocating to other
regions to secure skilled employees.

NEEDS AND BENEFITS:
The rulemaking is necessary in order to implement Article 22 of the

Economic Development Law, which establishes ETIP. The statute directs
the Commissioner to establish procedures for the implementation and exe-
cution of ETIP.

New York suffers from a skills gap in its workforce, resulting in
thousands of job vacancies that employers are unable to fill due to a short-
age of qualified workers. Without action on the part of the state, employ-
ers in industries subject to such shortages of skilled workers may be
required to relocate outside of New York in order to retain adequate
numbers of skilled employees. This problem is made more acute by the
action of other states in the region to create programs to cultivate pools of
skilled labor, creating an incentive for employers in New York to relocate
jobs outside of the state. To address this problem, ETIP provides tax credit
incentives to business entities that procure eligible training or provide
eligible internship programs in advanced technology.

Business applicants to the program must first establish that they are
engaged in a strategic industry, as evidenced by factors such as shortages
of skilled employees and technological disruption in the industry.
Furthermore, such applicants must demonstrate, among other things, that
they will be procuring eligible training from an approved provider or
providing an eligible internship program in advanced technology. In order
to begin to receive applications from business entities, the Department
must establish application criteria describing the contents of applications,
defining key terms such as “approved provider of eligible training” and
“strategic industry,” and establishing procedures for the processing of
applications.

The proposed rule establishes the necessary application procedures for
the Department to receive applications by business entities to ETIP. These
rules allow for the prompt and efficient commencement of ETIP, clarify
which business entities will be eligible to participate in ETIP, and promote
the cultivation of the skilled New York workforce necessary to support
economic development.

COSTS:
I. Costs to private regulated parties (the business applicants): None. The

proposed rule will not impose any additional costs to eligible business
applicants.

II. Costs to the regulating agency for the implementation and continued
administration of the rule: None.

III. Costs to the State government: None.
IV. Costs to local governments: None. The proposed rule will not

impose any costs on local governments.
LOCAL GOVERNMENT MANDATES:
None. There are no local government mandates associated with ETIP.
PAPERWORK:
The rule establishes qualification rules and application procedures for

ETIP. The rule entails certain paperwork burdens including materials to
be submitted as part of applications for tax credits, additional documents
the Commissioner may request from applicants as part of his evaluation of
applications, and certain records that must be maintained by program
participants for auditing purposes.

DUPLICATION:
The proposed rule will create a new section of the existing regulations

of the Commissioner of the Department of Economic Development, Part
250 of 5 NYCRR. Accordingly, there is no risk of duplication in the adop-
tion of the proposed rule.

ALTERNATIVES:
No alternatives were considered with regard to creating a new rule in

response to the statutory requirement. The rule establishes the procedures
for business entities to apply to ETIP. This action is necessary in order to
clarify how qualifying businesses in strategic industries may receive
program benefits, and is required by the legislation establishing ETIP.

FEDERAL STANDARDS:
There are no federal standards applicable to ETIP; it is purely a state

program that offers tax benefits to business entities in strategic industries
incurring qualifying costs for eligible training or an eligible internship
program in advanced technology. Therefore, the proposed rule does not
exceed any federal standard.

COMPLIANCE SCHEDULE:
The affected agency (Department of Economic Development) and any

applicants to ETIP will be able to achieve compliance with the regulation
as soon as it is implemented.
Regulatory Flexibility Analysis

Participation in the Employee Training Incentive Program (“ETIP”) is
entirely at the discretion of qualifying business entities. Neither statute nor
the proposed rule impose any obligation on any local government or busi-
ness entity to participate in the program. The proposed rule does not
impose any adverse economic impact or compliance requirements on small
businesses or local governments. In fact, the proposed rule may have a
positive economic impact on small businesses. Only small businesses,
those with one hundred (100) employees or fewer, are eligible to apply to
ETIP for benefits associated with providing an eligible internship program.

Because it is evident from the nature of the proposed rule that it will
have either no impact or a positive impact on small businesses and local
government, no further affirmative steps were needed to ascertain that fact
and none were taken. Accordingly, a regulatory flexibility analysis for
small businesses and local governments is not required and one has not
been prepared.
Rural Area Flexibility Analysis
The Employee Training Incentive Program (“ETIP”) provides tax benefits
to participating business entities engaged in strategic industries, and does
not distinguish between entities located in rural and urban areas of New
York. Furthermore, the rule does not impose reporting, recordkeeping or
other compliance requirements on public or private entities in rural areas,
except for any rural business entities voluntarily applying to participate in
ETIP. Therefore, the rule will not have a substantial adverse economic
impact on rural areas. Accordingly, a rural flexibility analysis is not
required and one has not been prepared.
Job Impact Statement
The proposed rule establishes application procedures for business entities
to apply to the Employee Training Incentive Program (“ETIP”) for tax
credit benefits associated with providing eligible training to their employ-
ees, or an eligible internship program in advanced technology. The
program aims to induce employers to provide training in order to cultivate
a pool of skilled workers who can meet the requirements for unfilled posi-
tions in strategic industries. The rule will not have a substantial adverse
impact on jobs and employment opportunities; rather, the program is
intended to increase employment opportunities. Because it is evident from
the nature of the rulemaking that it will have either no impact or a positive
impact on job and employment opportunities, no further affirmative steps
were needed to ascertain that fact and none were taken. Accordingly, a job
impact statement is not required and one has not been prepared.
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Education Department

EMERGENCY
RULE MAKING

Annual Professional Performance Reviews of Classroom
Teachers and Building Principals

I.D. No. EDU-27-15-00019-E
Filing No. 1023
Filing Date: 2015-11-24
Effective Date: 2015-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 100.2(o) and Subpart 30-2; and ad-
dition of Subpart 30-3 to Title 8 NYCRR.
Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided), 215 (not subdivided), 305(1), (2), 3009(1), 3012-c(1)-
(10) and 3012-d(1)-(15); L. 2015, chs. 20 and 56, part EE, subparts D and
E
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The proposed rule
is necessary to implement Education Law sections 3012-c and 3012-d, as
amended and added by Subpart E of Part EE of Chapter 56 of the Laws of
2015, regarding annual professional performance reviews (APPRs) of
classroom teachers and building principals.

The proposed amendment was adopted by emergency action at the June
15-16, 2015 Board of Regents meeting. A Notice of Proposed Rule Mak-
ing was published in the State Register on July 8, 2015. The Department
subsequently revised the proposed rule to address public comment
received. The Board of Regents adopted the revised rule as an emergency
measure at its September meeting, effective September 28, 2015. A No-
tice of Revised Rule Making was published in the State Register on
October 7, 2015. Since the Board of Regents meets at fixed intervals, the
earliest the proposed rule can be presented for regular (non-emergency)
adoption, after expiration of the required 30-day public comment period
provided for in the State Administrative Procedure Act (SAPA) sections
202(4-a), would be the November 16-17, 2015 Regents meeting. Further-
more, pursuant to SAPA section 203(1), the earliest effective date of the
proposed rule, if adopted at the November meeting, would be December
2, 2015, the date a Notice of Adoption would be published in the State
Register.

However, the September emergency rule will expire on November 26,
2015, 60 days after its filing with the Department of State. Emergency ac-
tion is therefore necessary for the preservation of the general welfare to
ensure that the proposed amendment adopted by emergency action at the
June 2015 Regents meeting and revised at the September 2015 Regents
meeting, remains continuously in effect until the effective date of its per-
manent adoption in order to timely implement provisions of Subpart E of
Part EE of Chapter 56 of the Laws of 2015 relating to a new annual evalu-
ation system for classroom teachers and building principals.
Subject: Annual Professional Performance Reviews of Classroom Teach-
ers and Building Principals.
Purpose: To Implement subparts D and E of part EE of chapters 20 and 56
of the Laws of 2015.
Text of emergency rule: 1. Subparagraph (ii) of paragraph (1) of section
100.2(o) of the Commissioner’s regulations is amended, effective
November 27, 2015, to read as follows:

(ii) Annual review. The governing body of each school district and
BOCES shall ensure that the performance of all teachers providing
instructional services or pupil personnel services, as defined in section 80-
1.1 of this Title, is reviewed annually in accordance with this subdivision,
except evening school teachers of adults enrolled in nonacademic,
vocational subjects; and supplementary school personnel, as defined in
section 80-5.6 of this Title, and any classroom teacher subject to the evalu-
ation requirements prescribed in [Subpart] Subparts 30-2 and 30-3 of this
Title.

2. The title of Subpart 30-2 of the Rules of the Board of Regents is
amended effective November 27, 2015, to read as follows:

SUBPART 30-2
ANNUAL PROFESSIONAL PERFORMANCE REVIEWS OF
CLASSROOM TEACHERS AND BUILDING PRINCIPALS

CONDUCTED PRIOR TO THE 2015-2016 SCHOOL YEAR OR FOR
ANNUAL PROFESSIONAL PERFORMANCE REVIEWS CONDUCTED

PURSUANT TO A COLLECTIVE BARGAINING AGREEMENT
ENTERED INTO ON OR BEFORE APRIL 1, 2015 WHICH REMAINS IN

EFFECT ON OR AFTER APRIL 1, 2015 UNTIL A SUBSEQUENT
AGREEMENT IS REACHED

3. Subdivision (b) of section 30-2.1 of the Rules of the Board of Regents
is amended, effective November 27, 2015, to read as follows:

(b) For annual professional performance reviews conducted by school
districts or BOCES [in] from the 2012-2013 school year [and any school
year thereafter] through the 2015-2016 school year or for any annual
professional performance review conducted pursuant to a collective
bargaining agreement entered into on or before April 1, 2015 that remains
in effect on and after April 1, 2015 until a successor agreement is reached,
the governing body of each school district and BOCES shall ensure that
the reviews of all classroom teachers and building principals are conducted
in accordance with the requirements of section 3012-c of the Education
Law and the provisions of this Subpart.

4. Subdivision (d) of section 30-2.1 of the Rules of the Board of Regents
is amended, effective November 27, 2015, to read as follows:

(d) Annual professional performance reviews of classroom teachers and
building principals conducted pursuant to this Subpart shall be a signifi-
cant factor for employment decisions, including but not limited to, promo-
tion, retention, tenure determinations, termination and supplemental
compensation, in accordance with Education Law § 3012-c(1). Nothing in
this Subpart shall be construed to affect the unfettered statutory right of a
school district or BOCES to terminate a probationary teacher or principal
for any statutorily and constitutionally permissible reasons [other than the
performance of the teacher or principal in the classroom or school,] includ-
ing but not limited to misconduct, and until a tenure decision is made, the
performance of the teacher or principal in the classroom or school. [For
purposes of this subdivision, Education Law § 3012-c(1) and (5)(b), per-
formance shall mean a teacher’s or principal’s overall composite rating
pursuant to an annual professional performance review conducted under
this Subpart.]

5. Subdivision (c) of section 30-2.11 of the Rules of the Board of
Regents is amended, effective November 27, 2015, to read as follows:

(c) Nothing in this section shall be construed to alter or diminish the
authority of the governing body of a school district or BOCES to grant or
deny tenure to or terminate probationary teachers or probationary building
principals during the pendency of an appeal pursuant to this section for
statutorily and constitutionally permissible reasons [other than] including
the teacher’s or principal’s performance that is the subject of the appeal.

6. A new section 30-2.13 of the Rules of the Board of Regents is added,
effective November 27, 2015, to read as follows:

§ 30-2.13. Challenges to State-Provided Growth Score Results for the
2014-2015 School Year and Thereafter.

(a) A teacher/principal shall have the right to challenge their State-
provided growth score under this Subpart; provided that the teacher/
principal provides sufficient documentation that he/she meets at least one
of the following criteria in their annual evaluation:

(1) a teacher/principal was rated Ineffective on his/her State-
provided growth score and Highly Effective on the other measures of
teacher/leader effectiveness subcomponent in the current year and was
rated either Effective or Highly Effective on his/her State-provided growth
score in the previous year; or

(2) a high school principal of a building that includes at least all of
grades 9-12, was rated Ineffective on the State-provided growth score but
such percent of students as shall be established by the Commissioner in
his/her school/program within four years of first entry into grade 9
received results on department-approved alternative examinations in En-
glish Language Arts and/or or mathematics as described in section
100.2(f) of this Title (including, but not limited to, advanced placement
examinations, and/or International Baccalaureate examinations, SAT II,
etc.) scored at proficiency (i.e., a Level 3 or higher).

(b) A teacher/principal shall submit an appeal to the Department, in a
manner prescribed by the Commissioner, within 20 days of receipt of his/
her overall annual professional performance review rating or the effective
date of this section, whichever is later, and submit a copy of the appeal to
the school district and/or BOCES. The school district and/or BOCES shall
have ten days from receipt of a copy of such appeal to submit a reply to
the Department.

(c) Based on the documentation received, if the Department overturns a
teacher’s/principal’s rating on the State-provided growth score, the
district/BOCES shall substitute the teacher’s/principal’s results on the
back-up SLO developed by the district/BOCES for such teacher/principal.
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If a back-up SLO was not developed, then the teacher’s/principal’s over-
all composite score and rating shall be based on the portions of their an-
nual professional performance review not affected by the nullification of
the State-provided growth score. Provided, however, that following a suc-
cessful appeal under paragraph (1) of subdivision (a) of this section, if a
back-up SLO is used a teacher/principal shall not receive a score/rating
higher than developing on such SLO.

(d) An evaluation that is the subject of an appeal shall not be sought to
be offered in evidence or placed in evidence in any proceeding conducted
pursuant to Education Law sections 3020-a and 3020-b or any locally
negotiated alternate disciplinary procedure until the appeal process is
concluded.

(e) Nothing in this section shall be construed to alter or diminish the
authority of the governing body of a district to grant or deny tenure to or
terminate probationary teachers or probationary building principals dur-
ing the pendency of an appeal pursuant to this section for statutorily and
constitutionally permissible reasons, including the teacher’s/principal’s
performance that is the subject of the appeal.

(f) Nothing in this Subpart shall be construed to authorize a teacher/
principal to commence the appeal process prior to receipt of his/her over-
all rating from the district/BOCES.

(g) During the pendency of an appeal under this section, nothing shall
be construed to alter the obligation of a school district/BOCES to develop
and implement a teacher improvement plan or principal improvement
plan during the pendency of an appeal.

(h) Nothing in this section shall be construed to limit any rights of a
teacher/principal under section 30-2.11 of this Subpart.

(i) Notwithstanding any other provision of rule or regulation to the con-
trary, a high school principal of a building that includes at least all of
grades 9-12 who meets either of the criteria in paragraphs (1) or (2) of
this subdivision shall not receive a State-provided growth score and shall
instead use back-up SLOs:

(1) the principal would be rated Ineffective or Developing on the
State-provided growth score but the graduation rate of the students in that
school building exceeded 90%, and the proportion of the student popula-
tion included in either the ELA Regents Median Growth Percentile or the
Algebra Regents Median Growth Percentile was less than ten percent of
the total enrollment for the school; or the principal

(2) has no Combined Median Growth Percentile rating or score, and
the proportion of the student population included in the ELA Regents
Median Growth Percentile and Algebra Regents Median Growth Percen-
tile was less than five percent of the total enrollment for the school in one
subject, and less than ten percent of the total enrollment in the other
subject;

(3) If a back-up SLO was not developed, then the principal’s overall
composite score and rating shall be based on the remaining portions of
their annual professional performance review.

7. A new Subpart 30-3 of the Rules of the Board of Regents shall be
added, effective November 27, 2015, to read as follows:

SUBPART 30-3
ANNUAL PROFESSIONAL PERFORMANCE REVIEWS OF

CLASSROOM TEACHERS AND BUILDING PRINCIPALS FOR THE
2015-2016 SCHOOL YEAR AND THEREAFTER

§ 30-3.1 Applicability.
(a) For annual professional performance reviews conducted by districts

for the 2015-2016 school year and any school year thereafter, the govern-
ing body of each district shall ensure that the reviews of all classroom
teachers and building principals are conducted in accordance with the
requirements of Education Law § 3012-d and this Subpart, except as
otherwise provided in subdivision (b) of this section.

(b) The requirements of Education Law § 3012-c and Subpart 30-2 of
this Part shall continue to apply to annual professional performance
reviews conducted prior to the 2015-2016 school year and thereafter,
where such reviews are conducted pursuant to a collective bargaining
agreement entered into on or before April 1, 2015 that remains in effect
on and after April 1, 2015 until entry into a successor agreement.

(c) In accordance with Education Law § 3012-d(12), all collective
bargaining agreements entered into after April 1, 2015 shall be consistent
with the requirements of Education Law § 3012-d and this Subpart, unless
such agreement related to the 2014-2015 school year only. Nothing in this
Subpart shall be construed to abrogate any conflicting provisions of any
collective bargaining agreement in effect on and after April 1, 2015 dur-
ing the term of such agreement and until entry into a successor collective
bargaining agreement, provided that notwithstanding any other provision
of law to the contrary, upon expiration of such term and the entry into a

successor collective bargaining agreement, all the requirements of Educa-
tion Law § 3012-d and this Subpart shall apply.

(d) Annual professional performance reviews of classroom teachers
and building principals shall be a significant factor for employment deci-
sions, including but not limited to, promotion, retention, tenure determi-
nation, termination, and supplemental compensation, in accordance with
Education Law § 3012-d(1). Such evaluations shall also be a significant
factor in teacher and principal development, including but not limited to
coaching, induction support, and differentiated professional development.
Nothing herein shall be construed to affect the unfettered statutory right of
a district to terminate a probationary (non-tenured) teacher or principal
for any statutorily and constitutionally permissible reasons.

(e) The Board of Regents shall convene an assessment and evaluation
workgroup or workgroups, comprised of stakeholders and experts in the
field to provide recommendations to the Board of Regents on assessments
and evaluations that could be used for annual professional performance
reviews in the future.

§ 30-3.2 Definitions. As used in this Subpart:
(a) Approved teacher or principal practice rubric shall mean a rubric

approved by the commissioner for inclusion on the State Education
Department's list of approved rubrics in teacher or principal evaluations.

(b) Approved student assessment shall mean a student assessment ap-
proved by the commissioner for inclusion in the State Education Depart-
ment’s lists of approved student assessments to measure student growth
for use in the mandatory subcomponent and/or for use in the optional
subcomponent of the student performance category.

(1) Approved assessments in grades kindergarten through grade two.
Traditional standardized assessments in grades kindergarten through
grade two shall not be on the approved list. However, an assessment that
is not a traditional standardized assessment shall be considered an ap-
proved student assessment if the superintendent, district superintendent,
or chancellor of a district that chooses to use such assessment certifies in
its annual professional performance review plan that the assessment is not
a traditional standardized assessment, and that the assessment meets the
minimum requirements prescribed by the Commissioner in guidance.

(c) Classroom teacher or teacher shall mean a teacher in the classroom
teaching service as that term is defined in section 80-1.1 of this Title who
is a teacher of record as defined in this section, except evening school
teachers of adults enrolled in nonacademic, vocational subjects, and
supplemental school personnel as defined in section 80-5.6 of this Title.

(d) Common branch subjects shall mean common branch subjects as
defined in section 80-1.1 of this Title.

(e) Co-principal means a certified administrator under Part 80 of this
Title, designated by the school's controlling authority to have executive
authority, management, and instructional leadership responsibility for all
or a portion of a school or BOCES-operated instructional program in a
situation in which more than one such administrator is so designated. The
term co-principal implies equal line authority, with each designated
administrator reporting to a district-level or comparable BOCES-level
supervisor.

(f) Developing means an overall rating of Developing received by a
teacher or building principal, based on the ratings an educator received
in the student performance category and observation/school visit category
pursuant to the matrix prescribed in section 30-3.6 of this Subpart.

(g) District means school district and/or board of cooperative educa-
tional services, unless otherwise provided in this Subpart.

(h) Effective means an overall rating of Effective received by a teacher
or building principal, based on the ratings an educator received in the
student performance category and observation/school visit category pur-
suant to the matrix prescribed in section 30-3.6 of this Subpart.

(i) Evaluator shall mean any individual who conducts an evaluation of
a classroom teacher or building principal under this Subpart.

(j) Highly Effective means an overall rating of Highly Effective received
by a teacher or building principal, based on the ratings an educator
received in the student performance category and observation/school visit
category pursuant to the matrix prescribed in section 30-3.6 of this
Subpart.

(k) Ineffective means an overall rating of Ineffective received by a
teacher or building principal, based on the ratings an educator received
in the student performance category and observation/school visit category
pursuant to the matrix prescribed in section 30-3.6 of this Subpart.

(l) Lead evaluator shall mean the primary individual responsible for
conducting and completing an evaluation of a classroom teacher or build-
ing principal under this Subpart. To the extent practicable, the building
principal, or his or her designee, shall be the lead evaluator of a classroom
teacher in this Subpart. To the extent practicable, the lead evaluator of a

NYS Register/December 9, 2015 Rule Making Activities

21



principal should be the superintendent or BOCES district superintendent
or his/her designee.

(m) Leadership standards shall mean the Educational Leadership
Policy Standards: ISLLC 2008 as adopted by the National Policy Board
for Educational Administration (Council of Chief State School Officers,
Washington DC, One Massachusetts Avenue, NW, Suite 700, Washington,
DC 20001-1431; 2008- available at the Office of Counsel, State Educa-
tion Department, State Education Building, Room 148, 89 Washington
Avenue, Albany, New York 12234). The Leadership Standards provide
that an education leader promotes the success of every student by:

(1) facilitating the development, articulation, implementation, and
stewardship of a vision of learning that is shared and supported by the
school community;

(2) advocating, nurturing and sustaining a school culture and
instructional program conducive to student learning and staff profes-
sional growth;

(3) ensuring management of the organization, operations and re-
sources for a safe, efficient, and effective learning environment;

(4) collaborating with families and community members, responding
to diverse community interests and needs, and mobilizing community re-
sources;

(5) acting with integrity, fairness, and in an ethical manner; and
(6) understanding, responding to, and influencing the larger politi-

cal, social, economic, legal, and cultural context.
(n) Principal shall mean a building principal or an administrator in

charge of an instructional program of a board of cooperative educational
services.

(o) School building shall mean a school or program identified by its
Basic Educational Data System (BEDS) code, as determined by the
commissioner.

(p) State approved student growth model means a statistical model that
uses prior academic history, poverty, students with disabilities and En-
glish language learners, and any additional factors approved by the Com-
missioner to measure student growth.

(q) State-designed supplemental assessment shall mean a selection of
state tests or assessments developed or designed by the Department, or
that the Department purchased or acquired from (i) another state; (ii) an
institution of higher education; or (iii) a commercial or not-for-profit
entity, provided that such entity must be objective and may not have a
conflict of interest or appearance of a conflict of interest; and tests or as-
sessments that have been previously designed or acquired by local
districts, but only if the Department significantly modifies growth targets
or scoring bands for such tests or assessments or otherwise adapts the test
or assessment to the Department’s requirements. Such assessments may
only be used in the optional student performance subcomponent in order
to produce a growth score calculated pursuant to a State-provided or ap-
proved growth model.

(r) Student growth means the change in student achievement for an in-
dividual student between two or more points in time.

(s) Student growth percentile score shall mean the result of a statistical
model that calculates each student's change in achievement between two
or more points in time on a State assessment or other comparable growth
measure and compares each student's performance to that of similarly
achieving students.

(t) Student Learning Objective(s) (SLOs) are academic goals for an
educator’s students that are set at the start of a course, except in rare cir-
cumstances as defined by the Commissioner. SLOs represent the most
important learning for the year (or semester, where applicable). They
must be specific and measurable, based on available prior student learn-
ing data, and aligned to the New York State learning standards, as well as
to any other school and district priorities. An educator’s scores are based
upon the degree to which his or her goals were attained.

(u) Superintendent of schools shall mean the chief school officer of a
district or the district superintendent of a board of cooperative educational
services, provided that in the case of the City School District of the City of
New York, superintendent shall mean the Chancellor of the City School
District of the City of New York or his or her designee.

(v) Teacher or principal state provided growth scores shall mean a
measure of central tendency of the student growth percentile scores
through the use of standard deviations and confidence ranges to identify
with statistical certainty educators whose students’ growth is well above
or well below average compared to similar students for a teacher's or
principal's students after the following student characteristics are taken
into consideration: poverty, students with disabilities and English
language learners. Additional factors may be added by the Commissioner,
subject to approval by the Board of Regents.

(w) Teacher(s) of record shall be defined in a manner prescribed by the
commissioner.

(x) Teaching Standards are enumerated below:
(1) the teacher acquires knowledge of each student, and demonstrates

knowledge of student development and learning to promote achievement
for all students;

(2) the teacher knows the content they are responsible for teaching,
and plans instruction that ensures growth and achievement for all stu-
dents;

(3) the teacher implements instruction that engages and challenges
all students to meet or exceed the learning standards;

(4) the teacher works with all students to create a dynamic learning
environment that supports achievement and growth;

(5) the teacher uses multiple measures to assess and document
student growth, evaluate instructional effectiveness, and modify instruc-
tion;

(6) the teacher demonstrates professional responsibility and engages
relevant stakeholders to maximize student growth, development, and
learning; and

(7) the teacher sets informed goals and strives for continuous profes-
sional growth.

(y) Testing standards shall mean the ‘‘Standards for Educational and
Psychological Testing’’ (American Psychological Association, National
Council on Measurement in Education, and American Educational
Research Association; 2014- available at the Office of Counsel, State
Education Department, State Education Building, Room 148, 89 Washing-
ton Avenue, Albany, New York 12234).

(z) The governing body of each district shall mean the board of educa-
tion of each district, provided that, in the case of the City School District
of the City of New York, governing body shall mean the Chancellor of the
City School District of the City of New York or, to the extent provided by
law, the board of education of the City School District of the City of New
York and, in the case of BOCES, governing body shall mean the board of
cooperative educational services.

(aa) Traditional standardized assessment shall mean a systematic
method of gathering information from objectively scored items that allow
the test taker to select one or more of the given options or choices as their
response. Examples include multiple-choice, true-false, and matching
items. Traditional standardized assessments are those that require the
student (and not the examiner/assessor) to directly use a ‘‘bubble’’ answer
sheet. Traditional standardized assessments do not include performance
assessments or assessments in which students perform real-world tasks
that demonstrate application of knowledge and skills; assessments that
are otherwise required to be administered by Federal law; and/or assess-
ments used for diagnostic or formative purposes, including but not limited
to assessments used for diagnostic screening required by Education Law
section 3208(5).

§ 30-3.3. Requirements for annual professional performance review
plans submitted under this Subpart.

(a) Applicability.
(1) The governing body of each district shall adopt a plan, in a form

and timeline prescribed by the commissioner, for the annual professional
performance review of all of the district’s classroom teachers and build-
ing principals in accordance with the requirements of Education Law sec-
tion 3012-d and this Subpart and shall submit such plan to the commis-
sioner for approval. The commissioner shall approve or reject the plan.
The commissioner may reject a plan that does not rigorously adhere to the
provisions of Education Law section 3012-d and the requirements of this
Subpart. Absent a finding by the Commissioner of extraordinary circum-
stances, if any material changes are made to the plan, the district must
submit the material changes by March 1 of each school year, on a form
prescribed by the commissioner, to the commissioner for approval. The
provisions of Education Law § 3012-c(2)(k) shall only apply to the extent
provided in this paragraph.

(2) Such plan shall be filed in the district office, as applicable, and
made available to the public on the district’s web-site no later than
September 10th of each school year, or within 10 days after the plan’s ap-
proval by the commissioner, whichever shall later occur.

(3) Any plan submitted to the commissioner shall include a signed
certification on a form prescribed by the commissioner, by the superinten-
dent, district superintendent or chancellor, attesting that:

(i) the amount of time devoted to traditional standardized assess-
ments that are not specifically required by State or Federal law for each
classroom or program of the grade does not exceed, in the aggregate, one
percent of the minimum in required annual instructional hours for such
classroom or program of the grade; and
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(ii) the amount of time devoted to test preparation under standard-
ized testing conditions for each grade does not exceed, in the aggregate,
two percent of the minimum required annual instructional hours for such
grade. Time devoted to teacher administered classroom quizzes or exams,
portfolio reviews, or performance assessments shall not be counted
towards the limits established by this subdivision. In addition, formative
and diagnostic assessments shall not be counted towards the limits
established by this subdivision and nothing in this subdivision shall be
construed to supersede the requirements of a section 504 plan of a quali-
fied student with a disability or Federal law relating to English language
learners or the individualized education program of a student with a
disability.

(b) Content of the plan. The annual professional performance review
plan shall:

(1) describe the district's process for ensuring that the department
receives accurate teacher and student data, including enrollment and at-
tendance data and any other student, teacher, school, course and teacher/
student linkage data necessary to comply with this Subpart, in a format
and timeline prescribed by the commissioner. This process shall also
provide an opportunity for every classroom teacher and building principal
to verify the subjects and/or student rosters assigned to them;

(2) describe how the district will report to the Department the indi-
vidual scores and ratings for each subcomponent and category and over-
all rating for each classroom teacher and building principal in the district,
in a format and timeline prescribed by the commissioner;

(3) describe the assessment development, security, and scoring
processes utilized by the district. Such processes shall ensure that any as-
sessments and/or measures used to evaluate teachers and principals under
this section are not disseminated to students before administration and
that teachers and principals do not have a vested interest in the outcome
of the assessments they score;

(4) describe the details of the district’s evaluation system, which shall
include, but not be limited to, whether the district chose to use each of the
optional subcomponents in the student performance and observation/
school visit categories and the assessments and/or measures, if any, that
are used in each subcomponent of the student performance category and
the observation/school visit category and the name of the approved
teacher and/or principal practice rubrics that the district uses or evidence
that a variance has been granted by the Commissioner from this require-
ment;

(5) describe how the district will provide timely and constructive
feedback to classroom teachers and building principals on their annual
professional performance review;

(6) describe the appeal procedures that the district is using pursuant
to section 30-3.12 of this section; and

(7) include any certifications required under this Subpart.
(c) The entire annual professional performance review shall be

completed and provided to the teacher or the principal as soon as
practicable but in no case later than September 1st of the school year next
following the school year for which the teacher or principal’s perfor-
mance is measured. The teacher’s and principal’s score and rating on the
observation/school visit category and in the student performance cate-
gory, if available, shall be computed and provided to the teacher or
principal, in writing, by no later than the last day of the school year for
which the teacher or principal is being measured, but in no case later than
September 1st of the school year next following the school year for which
the teacher or principal’s performance is measured. Nothing in this
subdivision shall be construed to authorize a teacher or principal to com-
mence the appeal process prior to receipt of his or her overall rating.
Districts shall ensure that there is a complete evaluation for all classroom
teachers and building principals, which shall include scores and ratings
on the subcomponent(s) of the student performance category and the
observation/school visit category and the combined category scores and
ratings, determined in accordance with the applicable provisions of
Education Law § 3012-d and this Subpart, for the school year for which
the teacher’s or principal’s performance is measured.

§ 30-3.4 Standards and criteria for conducting annual professional
performance reviews of classroom teachers under Education Law
§ 3012-d.

(a) Annual professional performance reviews conducted under this sec-
tion shall differentiate teacher effectiveness resulting in a teacher being
rated Highly Effective, Effective, Developing or Ineffective based on
multiple measures in two categories: the student performance category
and the teacher observation category.

(b) Student performance category. The student performance category
shall have one mandatory subcomponent and one optional subcomponent
as follows:

(1) Mandatory first subcomponent.
(i) for a teacher whose course ends in a State-created or adminis-

tered test for which there is a State-provided growth model and at least
50% of a teacher’s students are covered under the State-provided growth
measure, such teacher shall have a State-provided growth score based on
such model; and

(ii) for a teacher whose course does not end in a State-created or
administered test or where less than 50% of the teacher’s students are
covered by a State-provided growth measure, such teacher shall have a
Student Learning Objective (SLO) developed and approved by his/her su-
perintendent or his or her designee, using a form prescribed by the com-
missioner, consistent with the SLO process determined or developed by
the commissioner, that results in a student growth score; provided that,
for any teacher whose course ends in a State-created or administered as-
sessment for which there is no State-provided growth model, such assess-
ment must be used as the underlying assessment for such SLO. The SLO
process determined by the Commissioner shall include a minimum growth
target of one year of expected growth, as determined by the superinten-
dent or his or her designee. Such targets, as determined by the superinten-
dent or his or her designee, may take the following characteristics into
account: poverty, students with disabilities, English language learners
status and prior academic history. SLOs shall include the following SLO
elements, as defined by the commissioner in guidance:

(a) student population;
(b) learning content;
(c) interval of instructional time;
(d) evidence;
(e) baseline;
(f) target;
(g) criteria for rating a teacher Highly Effective, Effective,

Developing or Ineffective (“HEDI”); and
(h) rationale.

(iii) for a teacher whose course does not end in a State-created or
administered test or where a State-provided growth measure is not
determined, districts may determine whether to use SLOs based on a list
of approved student assessments, or a school-or-BOCES-wide group,
team, or linked results based on State/Regents assessments, as defined by
the Commissioner in guidance.

(iv) Districts shall develop back-up SLOs for all teachers whose
courses end in a State created or administered test for which there is a
State-provided growth model, to use in the event that no State-provided
growth score can be generated for such teachers.

(2) Optional second subcomponent. A district may locally select a
second measure that shall be applied in a consistent manner, to the extent
practicable, across the district based on State/Regents assessments or
State-designed supplemental assessments and be either:

(i) a second State-provided growth score on a state-created or
administered test; provided that the State-provided growth measure is dif-
ferent than that used in the required subcomponent of the student perfor-
mance category, which may include one or more of the following
measures:

(a) a teacher-specific growth score computed by the State based
on percentage of students who achieve a State-determined level of growth
(e .g., percentage of students whose growth is above the median for simi-
lar students);

(b) school-wide growth results based on a State-provided school-
wide growth score for all students attributable to the school who took the
State English language arts or math assessment in grades 4-8; or

(c) school-wide, group, team, or linked growth results using
available State-provided growth scores that are locally-computed; or

(ii) a growth score based on a State-designed supplemental assess-
ment, calculated using a State-provided or approved growth model. Such
growth score may include school or BOCES –wide group, team, or linked
results where the State-approved growth model is capable of generating
such a score.

(3) All State-provided or approved growth model scores must control
for poverty, students with disabilities, English language learners status
and prior academic history. For SLOs, these characteristics may be taken
into account through the use of targets based on one year of “expected
growth”, as determined by the superintendent or his or her designee.

(4) The district shall measure student growth using the same
measure(s) of student growth for all classroom teachers in a course and/or
grade level in a district.

(c) Weighting of Subcomponents Within Student Performance Category.
(1) If a district does not locally select to use the optional second

student growth subcomponent, then the mandatory subcomponent shall be
weighted at 100%.
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(2) If the optional second student growth subcomponent is selected,
then the mandatory subcomponent shall be weighted at a minimum of 50%
and the optional second subcomponent shall be weighted at no more than
50%.

(3) Each measure used in the student performance category (State
provided growth score, SLOs, State-designed supplemental assessments)
must result in a score between 0 and 20. The State will generate scores of
0-20 for measures using a State-provided growth score. Districts shall
calculate scores for SLOs in accordance with the minimum percentages
prescribed in the table below; provided however that for teachers with
courses with small “n” sizes as defined by the Commissioner in guidance,
districts shall calculate scores for SLOs using a methodology prescribed
by the Commissioner in guidance. For all other measures that are not
State-provided growth measures, scores of 0-20 shall be computed locally
in accordance with the State provided or approved growth model used.

SLOs
Scoring RangePercent of Students Meeting

Target

0-4% 0

5-8% 1

9-12% 2

13-16% 3

17-20% 4

21-24% 5

25-28% 6

29-33% 7

34-38% 8

39-43% 9

44-48% 10

49-54% 11

55-59% 12

60-66% 13

67-74% 14

75-79% 15

80-84% 16

85-89% 17

90-92% 18

93-96% 19

97-100% 20

(d) Overall Rating on Student Performance Category.
(1) Multiple student performance measures shall be combined using

a weighted average pursuant to subdivision (c) of this section to produce
an overall student performance category score of 0 to 20. Based on such
score, an overall student performance category rating shall be derived
from the table below:

Overall Student Performance Category Score
and Rating

Minimum Maximum

H 18 20

E 15 17

D 13 14

I 0 12

(2) Teacher observation category. The observation category for
teachers shall be based on at least two observations; one of which must be
unannounced.

(i) Two Mandatory subcomponents.
(a) One observation shall be conducted by a principal or other

trained administrator; and
(b) a second observation shall be conducted by: either one or

more impartial independent trained evaluator(s) selected and trained by
the district or in cases where a hardship waiver is granted by the Depart-
ment pursuant to subclause (1) of this clause, a second observation shall
be conducted by one or more evaluators selected and trained by the
district, who are different than the evaluator(s) who conducted the evalua-

tion pursuant to clause (a) of this paragraph. An independent trained
evaluator may be employed within the district, but may not be assigned to
the same school building as the teacher being evaluated.

(1) A rural school district, as defined by the Commissioner in
guidance, or a school district with only one registered school pursuant to
section 100.18 of the Commissioner’s regulations may apply to the
Department for a hardship waiver on an annual basis, in a timeframe and
manner prescribed by the Commissioner, if due to the size and limited re-
sources of the school district, it is unable to obtain an independent evalu-
ator within a reasonable proximity without an undue burden to the school
district.

(ii) Optional third subcomponent. The observations category may
include a third optional subcomponent based on classroom observations
conducted by a trained peer teacher rated Effective or Highly Effective on
his or her overall rating in the prior school year from the same school or
from another school in the district.

(iii) Frequency and Duration of Observations. The frequency and
duration of observations shall be determined locally.

(iv) All observations must be conducted using a teacher practice
rubric approved by the commissioner pursuant to a Request for Qualifica-
tion (“RFQ”) process, unless the district has an approved variance from
the Commissioner.

(a) Variance for existing rubrics. A variance may be granted to a
district that seeks to use a rubric that is either a close adaptation of a
rubric on the approved list, or a rubric that was self-developed or
developed by a third-party, upon a finding by the Commissioner that the
rubric meets the criteria described in the Request for Qualification and
the district has demonstrated that it has made a significant investment in
the rubric and has a history of use that would justify continuing the use of
that rubric.

(b) Variance for use of new innovative rubrics. A variance may
be granted to a district that seeks to use a newly developed rubric, upon a
finding by the Commissioner that the rubric meets the criteria described
in the RFQ, has demonstrated how it will ensure inter-rater reliability and
the rubric's ability to provide differentiated results over time.

(v) All observations for a teacher for the school year must use the
same approved rubric; provided that districts may locally determine
whether to use different rubrics for teachers who teach different grades
and/or subjects during the school year.

(vi) At least one of the mandatory observations must be
unannounced.

(vii) Observations may occur either live or via recorded video, as
determined locally.

(viii) Nothing in this Subpart shall be construed to limit the discre-
tion of a board of education, superintendent of schools or a principal or
other trained administrator to conduct observations in addition to those
required by this section for non-evaluative purposes.

(ix) Observations must be based only on observable rubric
subcomponents. The evaluator may select a limited number of observable
rubric subcomponents for focus within a particular observation, so long
as all observable Teaching Standards/Domains are addressed across the
total number of annual observations.

(x) New York State Teaching Standards/Domains that are part of
the rubric but not observable during the classroom observation may be
observed during any optional pre-observation conference or post-
observation review or other natural conversations between the teacher
and the evaluator and incorporated into the observation score.

(xi) Points shall not be allocated based on any artifacts, unless
such artifact constitutes evidence of an otherwise observable rubric
subcomponent (e.g., a lesson plan viewed during the course of the observa-
tion may constitute evidence of professional planning).

(xii) Each observation shall be evaluated on a 1-4 scale based on a
State- approved rubric aligned to the New York State Teaching Standards
and an overall score for each observation shall be generated between 1-4.
Multiple observations shall be combined using a weighted average pursu-
ant to subparagraph (xiv) of this paragraph, producing an overall
observation category score between 1-4. In the event that a teacher earns
a score of 1 on all rated components of the practice rubric across all
observations, a score of 0 will be assigned.

(xiii) Weighting of Subcomponents Within Teacher Observation
Category. The weighting of the subcomponents within the teacher observa-
tion category shall be established locally within the following constraints:

(a) observations conducted by a principal or other trained
administrator shall be weighted at a minimum of 80%.

(b) observations conducted by independent impartial observ-
er(s), or other evaluators selected by the district if a hardship waiver is
granted, shall be weighted at a minimum of 10%.

(c) if a district selects to use the optional third observation
subcomponent, then the weighting assigned to the optional observations
conducted by peers shall be established locally within the constraints
outlined in clause (1) and (2) of this subparagraph.
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(xiv) Overall Rating on the Teacher Observation Category. The
overall observation score calculated pursuant to paragraphs (xii) and
(xiii) shall be converted into an overall rating, using cut scores determined
locally for each rating category; provided that such cut scores shall be
consistent with the permissible ranges identified below:

Overall Observation Category Score
and Rating

Min Max

H 3.5 to 3.75 4.0

E 2.5 to 2.75 3.49 to 3.74

D 1.5 to 1.75 2.49 to 2.74

I 0 1.49 to 1.74

§ 30-3.5 Standards and criteria for conducting annual professional
performance reviews of building principals under Education Law
§ 3012-d.

(a) Ratings. Annual professional performance reviews conducted under
this section shall differentiate principal effectiveness resulting in a
principal being rated Highly Effective, Effective, Developing or Ineffec-
tive based on multiple measures in the following two categories: the
student performance category and the school visit category.

(b) Student performance category. Such category shall have at least
one mandatory first subcomponent and an optional second subcomponent
as follows:

(1) Mandatory first subcomponent.
(i) for a principal with at least 30% of his/her students covered

under the State-provided growth measure, such principal shall have a
State-provided growth score based on such model; and

(ii) for a principal where less than 30% of his/her students are
covered under the State-provided growth measure, such principal shall
have a Student Learning Objective (SLO), on a form prescribed by the
commissioner, consistent with the SLO process determined or developed
by the commissioner, that results in a student growth score; provided that,
for any principal whose building or program includes courses that end in
a State-created or administered assessment for which there is no State-
provided growth model, such assessment must be used as the underlying
assessment for such SLO. The SLO process determined by the Commis-
sioner shall include a minimum growth target of one year of expected
growth, as determined by the superintendent or his or her designee. Such
targets, as determined by the superintendent or his or her designee in the
exercise of their pedagogical judgment, may take the following character-
istics into account: poverty, students with disabilities, English language
learners status and prior academic history. SLOs shall include the follow-
ing elements, as defined by the Commissioner in guidance:

(a) student population;
(b) learning content;
(c) interval of instructional time;
(d) evidence;
(e) baseline;
(f) target;
(g) criteria for rating a principal Highly Effective, Effective,

Developing or Ineffective (“HEDI”); and
(h) Rationale.

(iii) for a principal of a building or program whose courses do not
end in a State-created or administered test or where a State-provided
growth score is not determined, districts shall use SLOs based on a list of
State approved student assessments.

(2) Optional second subcomponent. A district may locally select one
or more other measures for the student performance category that shall be
applied in a consistent manner, to the extent practicable, across the district
based on either:

(i) a second State-provided growth score on a State-created or
administered test; provided that a different measure is used than that for
the required subcomponent in the student performance category, which
may include one or more of the following measures:

(a) principal-specific growth computed by the State based on
percentage of students who achieve a State-determined level of growth (e
.g. percentage of students whose growth is above the median for similar
students);

(b) school-wide growth results using available State-provided
growth scores that are locally-computed; or

(ii) a growth score based on a State-designed supplemental assess-
ment, calculated using a State-provided or approved growth model. Such
growth score may include school or BOCES –wide group, team, or linked
measures where the state-approved growth model is capable of generat-
ing such a score.

(3) All State-provided or approved growth scores must control for

poverty, students with disabilities, English language learners status and
prior academic history. For SLOs, these characteristics may be taken into
account through the use of targets based on one year of “expected
growth”, as determined by the superintendent or his or her designee.

(4) The district shall measure student growth using the same
measure(s) of student growth for all building principals within the same
building configuration or program.

(c) Weighting of Subcomponents Within Student Performance Category.
(1) If a district does not locally select to use the optional second

student growth subcomponent, then the mandatory subcomponent shall be
weighted at 100%.

(2) If the optional second student growth subcomponent is selected,
then the mandatory subcomponent shall be weighted at a minimum of 50%
and the optional second subcomponent shall be weighted at no more than
50%.

(3) Each measure used in the student performance category (State
provided growth score, SLOs, State-designed supplemental assessments)
must result in a score between 0 and 20. The State will generate scores of
0-20 for measures using a State-provided growth score. Districts shall
calculate growth scores for SLOs in accordance with the minimum
percentages prescribed in the table below; provided however that for
principals of a building or program with small “n” sizes as defined by the
Commissioner in guidance, districts shall calculate scores for SLOs using
a methodology prescribed by the Commissioner in guidance. For all other
measures that are not State-provided growth measures, scores of 0-20
shall be computed locally in accordance with the State provided or ap-
proved growth model used.

SLOs
Scoring RangePercent of Students Meeting

Target

0-4% 0

5-8% 1

9-12% 2

13-16% 3

17-20% 4

21-24% 5

25-28% 6

29-33% 7

34-38% 8

39-43% 9

44-48% 10

49-54% 11

55-59% 12

60-66% 13

67-74% 14

75-79% 15

80-84% 16

85-89% 17

90-92% 18

93-96% 19

97-100% 20

(4) Overall Rating on Student Performance Category. Multiple
measures shall be combined using a weighted average, to produce an
overall student performance category score of 0 to 20. Based on such
score, an overall student performance category rating shall be derived
from the table below:

Overall Student Performance Category Score
and Rating

Minimum Maximum

H 18 20

E 15 17

D 13 14

I 0 12

(d) Principal school visits category. The school visits category for
principals shall be based on a State-approved rubric and shall include up
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to three subcomponents; two of which are mandatory and one of which is
optional.

(1) Two Mandatory subcomponents. A district shall evaluate a
principal based on at least:

(i) one school visit shall be based on a State-approved principal
practice rubric conducted by the building principal’s supervisor or other
trained administrator; and

(ii) a second school visit shall be conducted by: either one or more
impartial independent trained evaluator(s) selected and trained by the
district or in cases where a hardship waiver is granted by the Department
pursuant to clause (a) of this subparagraph, a second school visit shall be
conducted by one or more evaluators selected and trained by the district,
who are different than the evaluator(s) who conducted the evaluation pur-
suant to subparagraph (i) of this paragraph. An independent trained
evaluator may be employed within the district, but may not be assigned to
the same school building as the principal being evaluated.

(a) A rural school district, as defined by the Commissioner in
guidance, or a school district with only one registered school pursuant to
section 100.18 of the Commissioner’s regulations may apply to the
Department for a hardship waiver on an annual basis, in a timeframe and
manner prescribed by the Commissioner, if due to the size and limited re-
sources of the school district, it is unable to obtain an independent evalu-
ator within a reasonable proximity without an undue burden to the school
district.

(2) Optional third subcomponent. The school visit category may also
include a third optional subcomponent based on school visits conducted
by a trained peer administrator rated Effective or Highly Effective on his
or her overall rating in the prior school year from the same or another
school in the district.

(3) Frequency and Duration of School Visits. The frequency of school
visits shall be established locally.

(4) All school visits must be conducted using a principal practice
rubric approved by the Commissioner pursuant to an RFQ process, unless
the district has a currently approved variance from the Commissioner.

(i) Variance for existing rubric. A variance may be granted to a
district that seeks to use a rubric that is either a close adaptation of a
rubric on the approved list, or a rubric that was self-developed or
developed by a third-party, upon a finding by the Commissioner that the
rubric meets the criteria described in the RFQ, and the district has dem-
onstrated that it has made a significant investment in the rubric and has a
history of use that would justify continuing the use of that rubric.

(ii) Variance for use of new innovative rubrics. A variance may be
granted to a district that seeks to use a newly developed rubric, upon a
finding by the Commissioner that the rubric meets the criteria described
in the RFQ and the district has demonstrated how it will ensure inter-rater
reliability and the rubric's ability to provide differentiated results over
time.

(5) All school visits for a principal for the year must use the same ap-
proved rubric; provided that districts may locally determine whether to
use different rubrics for a principal assigned to different grade level
configurations or building types.

(6) At least one of the mandatory school visits must be unannounced.
(7) School visits may not be conducted via video.
(8) Nothing in this Subpart shall be construed to limit the discretion

of a board of education, superintendent of schools, or other trained
administrator from conducting school visits of a principal in addition to
those required under this section for non-evaluative purposes.

(9) School visits may be based only on observable rubric
subcomponents.

(10) The evaluator may select a limited number of observable rubric
subcomponents for focus on within a particular school visit, so long as all
observable ISLLC Standards are addressed across the total number of an-
nual school visits.

(11) Leadership Standards and their related functions that are part of
the rubric but not observable during the course of the school visit may be
observed through other natural conversations between the principal and
the evaluator and incorporated into the observation score.

(12) Points shall not be allocated based on any artifacts, unless such
artifact constitutes evidence of a rubric subcomponent observed during a
school visit. Points shall not be allocated based on professional goal-
setting; however, organizational goal-setting may be used to the extent it
is evidence from the school visit and related to a component of the
principal practice rubric.

(13) Each school visit shall be evaluated on a 1-4 scale based on a
state approved rubric aligned to the ISLLC standards and an overall score
for each school visit shall be generated between 1-4. Multiple observa-
tions shall be combined using a weighted average, producing an overall
observation category score between 1-4. In the event that a principal earns
a score of 1 on all rated components of the practice rubric across all
observations, a score of 0 will be assigned. Weighting of Subcomponents

Within Principal School Visit Category. The weighting of the subcompo-
nents within the principal school visit category shall be established locally
within the following constraints:

(i) school visits conducted by a superintendent or other trained
administrator shall be weighted at a minimum of 80%.

(ii) school visits conducted by independent impartial trained evalu-
ators or other evaluators selected by the district if a hardship waiver is
granted, shall be weighted at a minimum of 10%.

(iii) if a district selects to use the optional third school visit
subcomponent, then the weighting assigned to the optional school visits
conducted by peers shall be established locally within the constraints
outlined in clause (i) and (ii) of this subparagraph.

(14) Overall Rating on the Principal School Visits Category. The
overall principal school visit score shall be converted into an overall rat-
ing, using cut scores determined locally for each rating category; provided
that such cut scores shall be consistent with the permissible ranges identi-
fied below:

(15) The overall principal/school visit score shall be converted into
an overall rating, using cut scores determined locally for each rating cat-
egory; provided that such cut scores shall be consistent with the permis-
sible ranges identified below:

Overall Observation Category Score
and Rating

Min Max

H 3.5 to 3.75 4.0

E 2.5 to 2.75 3.49 to 3.74

D 1.5 to 1.75 2.49 to 2.74

I 0 1.49 to 1.74

§ 30-3.6. Rating determination.
(a) The overall rating determination for a teacher or principal shall be

determined according to a methodology as follows:

Observation/School Visit

Highly
Effective

(H)

Effective
(E)

Develop-
ing (D)

Ineffec-
tive (I)

Student
Performance

Highly
Effective

(H)

H H E D

Effective
(E)

H E E D

Develop-
ing (D)

E E D I

Ineffec-
tive (I)

D D I I

(b) Notwithstanding subdivision (a) of this section, a teacher or
principal who is rated using both subcomponents in the student perfor-
mance category and receives a rating of Ineffective in such category shall
be rated Ineffective overall; provided, however, that if the measure used in
the second subcomponent is a State-provided growth score on a state-
created or administered test, a teacher or principal who receives a rating
of Ineffective in the student performance category shall not be eligible to
receive a rating of Effective or Highly Effective overall;

(c) The district shall ensure that the process by which weights and scor-
ing ranges are assigned to subcomponents and categories is transparent
and available to those being rated before the beginning of each school
year. Such process must ensure that it is possible for a teacher or principal
to obtain any number of points in the applicable scoring ranges, including
zero, in each subcomponent. In the event that a teacher/principal earns a
score of 1 on all rated components of the practice rubric across all
observations, a score of 0 will be assigned. The superintendent, district
superintendent or chancellor and the representative of the collective
bargaining unit (where one exists) shall certify in the district's plan that
the evaluation process shall use the weights and scoring ranges provided
by the commissioner.

§ 30-3.7. Prohibited elements. Pursuant to Education Law § 3012-d(7),
the following elements shall no longer be eligible to be used in any evalu-
ation subcomponent pursuant to this Subpart:

(a) evidence of student development and performance derived from les-
son plans, other artifacts of teacher practice, and student portfolios, except
for student portfolios measured by a State-approved rubric where permit-
ted by the department;

(b) use of an instrument for parent or student feedback;
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(c) use of professional goal-setting as evidence of teacher or principal
effectiveness;

(d) any district or regionally-developed assessment that has not been
approved by the department; and

(e) any growth or achievement target that does not meet the minimum
standards as set forth in regulations of the commissioner adopted
hereunder.

§ 30-3.8. Approval process for student assessments.
(a) Approval of student assessments for the evaluation of classroom

teachers and building principals. An assessment provider who seeks to
place an assessment on the list of approved student assessments under this
section shall submit to the Commissioner a written application in a form
and within the time prescribed by the Commissioner.

(b) The commissioner shall evaluate a student assessment(s) for inclu-
sion on the Department's list(s) of approved student assessments for use
in the required and/or optional subcomponents of the student performance
category, based on the criteria outlined in the RFQ or request for propos-
als (“RFP”).

(c) Termination of approval. Approval shall be withdrawn for good
cause, including, but not limited to, a determination by the commissioner
that:

(1) the assessment does not comply with one or more of the criteria
for approval set forth in Subpart or in the RFQ or RFP;

(2) the Department determines that the assessment is not identifying
meaningful and/or observable differences in performance levels across
schools and classrooms; and/or

(3) high quality academic research calls into question the correlation
between high performance on the assessment and positive student learn-
ing outcomes.

§ 30-3.9. Approval process for approved teacher and principal practice
rubrics.

(a) A provider who seeks to place a teacher or principal practice rubric
on the list of approved rubrics under this section shall submit to the com-
missioner a written application in a form and within the time prescribed
by the commissioner.

(b) Teacher practice rubric. The commissioner shall evaluate a rubric
for inclusion on the department's list of approved practice rubrics for
classroom teachers pursuant to a request for qualification (‘‘RFQ’’)
process. Such proposals shall meet the criteria outlined by the commis-
sioner in the RFQ process.

(c) Principal practice rubric. The commissioner shall evaluate a rubric
for inclusion on the department's list of approved practice rubrics for
building principals pursuant to a request for qualification (‘‘RFQ’’)
process. Such proposals shall meet the criteria outlined by the commis-
sioner in the RFQ process.

(d) Termination of approval of a teacher or principal scoring rubric.
Approval for inclusion on the department's list of approved rubrics may
be withdrawn for good cause, including, but not limited to, a determina-
tion by the commissioner that the rubric:

(1) does not comply with one or more of the criteria for approval set
forth in this section or the criteria set forth in the request for qualification;

(2) the department determines that the practice rubric is not identify-
ing meaningful and/or observable differences in performance levels across
schools and classrooms; and/or

(3) high-quality academic research calls into question the correla-
tion between high performance on this rubric and positive student learn-
ing outcomes.

(e) The Department’s lists of approved rubrics established pursuant to
section 30-2.7 of the Part shall continue in effect until superseded by a list
generated from a new RFQ issued pursuant to this section or the list is
abolished by the commissioner as unnecessary.

§ 30-3.10. Training of evaluators and lead evaluators.
(a) The governing body of each district shall ensure that evaluators,

including impartial and independent observers and peer observers, have
appropriate training before conducting a teacher or principal’s evalua-
tion under this section. The governing body shall also ensure that any lead
evaluator has been certified by such governing body as a qualified lead
evaluator before conducting and/or completing a teacher's or principal's
evaluation in accordance with the requirements of this Subpart, except as
otherwise provided in this subdivision. Nothing herein shall be construed
to prohibit a lead evaluator who is properly certified by the Department
as a school administrator or superintendent of schools from conducting
classroom observations or school visits as part of an annual professional
performance review under this Subpart prior to completion of the training
required by this section provided such training is successfully completed
prior to completion of the evaluation.

(b) To qualify for certification as a lead evaluator, individuals shall
successfully complete a training course that meets the minimum require-
ments prescribed in this subdivision. The training course shall provide
training on:

(1) the New York State Teaching Standards and their related ele-
ments and performance indicators and the Leadership standards and their
related functions, as applicable;

(2) evidence-based observation techniques that are grounded in re-
search;

(3) application and use of the student growth percentile model and
any other growth model approved by the Department as defined in section
30-3.2 of this Subpart;

(4) application and use of the State-approved teacher or principal
rubric(s) selected by the district for use in evaluations, including training
on the effective application of such rubrics to observe a teacher or
principal's practice;

(5) application and use of any assessment tools that the district
utilizes to evaluate its classroom teachers or building principals;

(6) application and use of any locally selected measures of student
growth used in the optional subcomponent of the student performance cat-
egory used by the district to evaluate its teachers or principals;

(7) use of the statewide instructional reporting system;
(8) the scoring methodology utilized by the department and/or the

district to evaluate a teacher or principal under this Subpart, including
the weightings of each subcomponent within a category; how overall
scores/ratings are generated for each subcomponent and category and
application and use of the evaluation matrix(es) prescribed by the com-
missioner for the four designated rating categories used for the teacher's
or principal's overall rating and their category ratings; and

(9) specific considerations in evaluating teachers and principals of
English language learners and students with disabilities.

(c) Independent evaluators and peer evaluators shall receive training
on the following elements:

(1) the New York State Teaching Standards and their related ele-
ments and performance indicators and the Leadership standards and their
related functions, as applicable;

(2) evidence-based observation techniques that are grounded in
research; and

(3) application and use of the State-approved teacher or principal
rubric(s) selected by the district for use in evaluations, including training
on the effective application of such rubrics to observe a teacher or
principal's practice;

(d) Training shall be designed to certify lead evaluators. Districts shall
describe in their annual professional performance review plan the dura-
tion and nature of the training they provide to evaluators and lead evalua-
tors and their process for certifying lead evaluators under this section.

(e) Districts shall also describe in their annual professional perfor-
mance review plan their process for ensuring that all evaluators maintain
inter-rater reliability over time (such as data analysis to detect disparities
on the part of one or more evaluators; periodic comparisons of a lead
evaluator's assessment with another evaluator's assessment of the same
classroom teacher or building principal; annual calibration sessions
across evaluators) and their process for periodically recertifying all
evaluators.

(f) Any individual who fails to receive required training or achieve cer-
tification or re-certification, as applicable, by a district pursuant to the
requirements of this section shall not conduct or complete an evaluation
under this Subpart.

§ 30-3.11. Teacher or principal improvement plans.
(a) Upon rating a teacher or a principal as Developing or Ineffective

through an annual professional performance review conducted pursuant
to Education Law section 3012-d and this Subpart, a district shall
formulate and commence implementation of a teacher or principal
improvement plan for such teacher or principal by October 1 in the school
year following the school year for which such teacher’s or principal’s
performance is being measured or as soon as practicable thereafter.

(b) Such improvement plan shall be developed by the superintendent or
his or her designee in the exercise of their pedagogical judgment and shall
include, but need not be limited to, identification of needed areas of
improvement, a timeline for achieving improvement, the manner in which
the improvement will be assessed, and, where appropriate, differentiated
activities to support a teacher's or principal's improvement in those areas.

§ 30-3.12. Appeal procedures.
(a) An annual professional performance review plan under this Subpart

shall describe the appeals procedure utilized by a district through which
an evaluated teacher or principal may challenge their annual professional
performance review. Pursuant to Education Law § 3012-d, a teacher or
principal may only challenge the following in an appeal:

(1) the substance of the annual professional performance review;
which shall include the following:

(i) in the instance of a teacher or principal rated Ineffective on the
student performance category but rated Highly Effective on the
observation/school visit category based on an anomaly, as determined
locally.
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(2) the district's adherence to the standards and methodologies
required for such reviews, pursuant to Education Law § 3012-d and this
Subpart;

(3) the adherence to the regulations of the commissioner and compli-
ance with any applicable locally negotiated procedures, as required under
Education Law § 3012-d and this Subpart; and

(4) district's issuance and/or implementation of the terms of the
teacher or principal improvement plan under Education Law § 3012-d
and this Subpart.

(b) Appeal procedures shall provide for the timely and expeditious res-
olution of any appeal.

(c) An evaluation that is the subject of an appeal shall not be sought to
be offered in evidence or placed in evidence in any proceeding conducted
pursuant to Education Law §§ 3020-a and 3020-b or any locally negoti-
ated alternate disciplinary procedure until the appeal process is
concluded.

(d) Nothing in this section shall be construed to alter or diminish the
authority of the governing body of a district to grant or deny tenure to or
terminate probationary teachers or probationary building principals dur-
ing the pendency of an appeal pursuant to this section for statutorily and
constitutionally permissible reasons, including the teacher’s or principal’s
performance that is the subject of the appeal.

(e) Nothing in this Subpart shall be construed to authorize a teacher or
principal to commence the appeal process prior to receipt of his or her
rating from the district.

§ 30-3.13. Monitoring and consequences for non-compliance.
(a) The department will annually monitor and analyze trends and pat-

terns in teacher and principal evaluation results and data to identify
districts and/or schools where evidence suggests that a more rigorous
evaluation system is needed to improve educator effectiveness and student
learning outcomes. The department will analyze data submitted pursuant
to this Subpart to identify:

(1) schools or districts with unacceptably low correlation results be-
tween student growth on the student performance category and the teacher
observation/principal school visit category used by the district to evaluate
its teachers and principals; and/or

(2) schools or districts whose teacher and principal overall ratings
and subcomponent scores and/or ratings show little differentiation across
educators and/or the lack of differentiation is not justified by equivalently
consistent student achievement results; and/or schools or districts that
show a pattern of anomalous results in the student performance and
observation/school visits categories.

(b) A district identified by the department in one of the categories
enumerated above may be highlighted in public reports and/or the com-
missioner may order a corrective action plan, which may include, but not
be limited to, a timeframe for the district to address any deficiencies or the
plan will be rejected by the Commissioner, changes to the district’s target
setting process, a requirement that the district arrange for additional
professional development, that the district provide additional in-service
training and/or utilize independent trained evaluators to review the ef-
ficacy of the evaluation system.

(c) Corrective action plans may require changes to a collective bargain-
ing agreement.

§ 30-3.14. Prohibition against Student Being Instructed by Two Con-
secutive Ineffective Teachers.

(a) A student may not be instructed, for two consecutive school years, in
the same subject by any two teachers in the same district, each of whom
received a rating of Ineffective under an evaluation conducted pursuant to
this section in the school year immediately prior to the school year in
which the student is placed in the teacher's classroom; provided, that if a
district deems it impracticable to comply with this subdivision, the district
shall seek a teacher-specific waiver from the department from such
requirement, on a form and timeframe prescribed the commissioner.

(b) If a district assigns a student to a teacher rated Ineffective in the
same subject for two consecutive years, the district must seek a waiver
from this requirement for the specific teacher in question. The commis-
sioner may grant a waiver from this requirement if:

(1) the district cannot make alternative arrangements and/or reas-
sign a teacher to another grade/subject because a hardship exists (for
example, too few teachers with higher ratings are qualified to teach such
subject in that district); and

(2) the district has an improvement and/or removal plan in place for
the teacher at issue that meets certain guidelines prescribed by the
commissioner.

§ 30-3.15. Applicability of the provisions in Education Law § 3012-c.
The provisions of Education Law § 3012-c shall apply to annual profes-
sional performance reviews pursuant to this Subpart as follows:

(a) the provisions of paragraphs (d) and (k) of subdivision (2) , subdivi-
sion (4), subdivision (5) and subdivision (9) of Education Law § 3012-c
that apply are set forth in the applicable language of this Subpart;

(b) the provisions of paragraphs (k-1), (k-2) and (l) of subdivision (2) of
Education Law § 3012-c shall apply without any modification;

(c) the provisions of subdivision (5-a) of Education Law § 3012-c shall
apply without modification except:

(1) Any reference in subdivision (5-a) to a proceeding pursuant to
Education Law § 3020-a based on a pattern of ineffective teaching shall
be deemed to be a reference to a proceeding pursuant to Education Law
§ 3020-b against a teacher or principal who receives two or more consec-
utive composite Ineffective ratings; and in accordance with Education
Law § 3020(3) and (4)(a), notwithstanding any inconsistent language in
subdivision (5-a), any alternate disciplinary procedures contained in a
collective bargaining agreement that becomes effective on or after July 1,
2015 shall provide that two consecutive Ineffective ratings pursuant to an-
nual professional performance reviews conducted in accordance with the
provisions of Education Law § 3012-c or 3012-d shall constitute prima
facie evidence of incompetence that can only be overcome by clear and
convincing evidence that the employee is not incompetent in light of all
surrounding circumstances, and if not successfully overcome, the finding,
absent extraordinary circumstances, shall be just cause for removal, and
that three consecutive Ineffective ratings pursuant to annual professional
performance reviews conducted in accordance with the provisions of
Education Law § 3012-c or 3012-d shall constitute prima facie evidence
of incompetence that can only be overcome by clear and convincing evi-
dence that the calculation of one or more of the teacher’s or principal's
underlying components on the annual professional performance reviews
pursuant to Education Law § 3012-c or 3012-d was fraudulent, and if not
successfully overcome, the finding, absent extraordinary circumstances,
shall be just cause for removal.

(d) the provisions of subdivision (10) of Education Law § 3012-c shall
apply without modification, except that there is no composite effectiveness
score under Education Law § 3012-d.

§ 30-3.16. Challenges to State-Provided Growth Scores.
(a) A teacher/principal shall have the right to challenge their State-

provided growth score under this Subpart; provided that the teacher/
principal provides sufficient documentation that he/she meets at least one
of the following criteria in their annual evaluation:

(1) a teacher/principal was rated Ineffective on his/her State-
provided growth score and Highly Effective on the Observation/School
Visit category in the current year and was rated either Effective or Highly
Effective on his/her State-provided growth score in the previous year; or

(2) a high school principal of a building that includes at least all of
grades 9-12, was rated Ineffective on the State-provided growth score but
such percent of students as shall be established by the Commissioner in
his/her school/program within four years of first entry into grade 9
received results on department-approved alternative examinations in En-
glish Language Arts and/or or mathematics as described in section
100.2(f) of this Title (including, but not limited to, advanced placement
examinations, and/or International Baccalaureate examinations, SAT II,
etc.) scored at proficiency (i.e., a Level 3 or higher).

(b) A teacher/principal shall submit an appeal to the Department, in a
manner prescribed by the Commissioner, within 20 days of receipt of his/
her overall annual professional performance review rating or the effective
date of this section, whichever is later, and submit a copy of the appeal to
the school district and/or BOCES. The school district and/or BOCES shall
have ten days from receipt of a copy of such appeal to submit a reply to
the Department.

(c) Based on the documentation received, if the Department overturns a
teacher’s/principal’s rating on the State-provided growth score, the
district/BOCES shall substitute the teacher’s/principal’s results on the
back-up SLO developed by the district/BOCES for such teacher/principal.
If a back-up SLO was not developed, then the teacher’s/principal’s over-
all composite score and rating shall be based on the portions of their an-
nual professional performance review not affected by the nullification of
the State-provided growth score. Provided, however, that following a suc-
cessful appeal under paragraph (1) of subdivision (a) of this section, if a
back-up SLO is used a teacher/principal shall not receive a score/rating
higher than developing on such SLO.

(d) An evaluation that is the subject of an appeal shall not be sought to
be offered in evidence or placed in evidence in any proceeding conducted
pursuant to Education Law sections 3020-a and 3020-b or any locally
negotiated alternate disciplinary procedure until the appeal process is
concluded.

(e) Nothing in this section shall be construed to alter or diminish the
authority of the governing body of a district to grant or deny tenure to or
terminate probationary teachers or probationary building principals dur-
ing the pendency of an appeal pursuant to this section for statutorily and
constitutionally permissible reasons, including the teacher’s/principal’s
performance that is the subject of the appeal.

(f) Nothing in this Subpart shall be construed to authorize a teacher/
principal to commence the appeal process prior to receipt of his/her over-
all rating from the district/BOCES.
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(g) During the pendency of an appeal under this section, nothing shall
be construed to alter the obligation of a school district/BOCES to develop
and implement a teacher improvement plan or principal improvement
plan during the pendency of an appeal.

(h) Nothing in this section shall be construed to limit any rights of a
teacher/principal under section 30-2.11 of this Subpart.

(i) Notwithstanding any other provision of rule or regulation to the con-
trary, a high school principal of a building that includes at least all of
grades 9-12 who meets either of the criteria in paragraphs (1) or (2) of
this subdivision shall not receive a State-provided growth score and shall
instead use back-up SLOs:

(1) the principal would be rated Ineffective or Developing on the
State-provided growth score but the graduation rate of the students in that
school building exceeded 90%, and the proportion of the student popula-
tion included in either the ELA Regents Median Growth Percentile or the
Algebra Regents Median Growth Percentile was less than ten percent of
the total enrollment for the school; or the principal

(2) has no Combined Median Growth Percentile rating or score, and
the proportion of the student population included in the ELA Regents
Median Growth Percentile and Algebra Regents Median Growth Percen-
tile was less than five percent of the total enrollment for the school in one
subject, and less than ten percent of the total enrollment in the other
subject.

(3) If a back-up SLO was not developed, then the principal’s overall
composite score and rating shall be based on the remaining portions of
their annual professional performance review.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-27-15-00019-P, Issue of
July 8, 2015. The emergency rule will expire January 22, 2016.
Text of rule and any required statements and analyses may be obtained
from: Kirti Goswami, State Education Department, Office of Counsel,
State Education Building, Room 148, 89 Washington Ave., Albany, NY
12234, (518) 474-6400, email: legal@nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Education Law 101 charges the Department with the general manage-

ment and supervision of the educational work of the State and establishes
the Regents as head of the Department.

Education Law 207 grants general rule-making authority to the Regents
to carry into effect State educational laws and policies.

Education Law 215 authorizes the Commissioner to require reports
from schools under State educational supervision.

Education Law 305(1) authorizes the Commissioner to enforce laws re-
lating to the State educational system and execute Regents educational
policies. Section 305(2) provides the Commissioner with general supervi-
sion over schools and authority to advise and guide school district officers
in their duties and the general management of their schools.

Education Law 3012-c establishes requirements for the conduct of an-
nual professional performance reviews (APPR) of classroom teachers and
building principals employed by school districts and boards of cooperative
educational services (BOCES).

Education Law 3012-d, as added by Section 2 of Subpart E of Part EE
of Chapter 56 of the Laws of 2015 establishes a new evaluation system for
classroom teachers and building principals employed by school districts
and BOCES for the 2015-16 school year and thereafter.

Section 1 of Subpart E of Part EE of Chapter 56 of the Laws of 2015
requires the Commissioner of Education to adopt regulations of the Com-
missioner no later than June 30, 2015, to implement a statewide annual
teacher and principal evaluation system in New York state pursuant to
Education Law § 3012-d, after consulting with experts and practitioners in
the fields of education, economics and psychometrics and with the Secre-
tary of the United States Department of Education on weights, measures
and ranking of evaluation categories and subcomponents. Section 3 of
Subpart C of Chapter 20 of the Laws of 2015 amends Education Law
§ 3012-d to require the State-provided growth score to be based on such
model, which shall take into consideration certain student characteristics,
as determined by the commissioner, including but not limited to students
with disabilities, poverty, English language learner status and prior aca-
demic history and which shall identify educators whose students' growth
is well above or well below average compared to similar students for a
teacher's or principal's students after the certain student characteristics
above are taken into account.

2. LEGISLATIVE OBJECTIVES:
The proposed rule is consistent with the above authority vested in the

Regents and Commissioner to carry into effect State educational laws and
policies and Ch. 56, L. 2015, as amended by Ch. 20, L. 2015, and is neces-
sary to support the commitment made by the Legislature, the Governor,

the Regents and Commissioner to ensure effective evaluation of classroom
teachers and building principals.

3. NEEDS AND BENEFITS:
On April 13, 2015, the Governor signed Chapter 56 of the Laws of

2015 to add a new Education Law § 3012-d, to establish a new evaluation
system for classroom teachers and building principals.

The new law requires the Commissioner to adopt regulations necessary
to implement the evaluation system by June 30, 2015, after consulting
with experts and practitioners in the fields of education, economics and
psychometrics. It also required the Department to establish a process to
accept public comments and recommendations regarding the adoption of
regulations pursuant to the new law and consult in writing with the Secre-
tary of the United States Department of Education on weights, measures
and ranking of evaluation categories and subcomponents. It further
required the release of the response from the Secretary upon receipt
thereof, but in any event, prior to the publication of the regulations.

By letter dated April 28, 2015, the Department sought guidance from
the Secretary of the United States Department of Education on the weights,
measures and ranking of evaluation, as required under the new law and the
Secretary responded.

In accordance with the requirements of the statute, the Department cre-
ated an email box to accept comments on the new evaluation system
(eval2015@nysed.gov). The Department has received and reviewed over
4,000 responses and has taken these comments into consideration in
formulating the proposed amendments. In addition, the Board of Regents
convened on May 7, 2015 to hold a Learning Summit, wherein the Board
of Regents hosted a series of panels to provide recommendations to the
Board on the new evaluation system. Such panels included experts in
education, economics, and psychometrics and State-wide stakeholder
groups including but not limited to NYSUT, UFT, School Boards,
NYSCOSS and principal and parent organizations. A video recording and
the submitted materials for the Learning Summit are available on the
Department’s website at http://www.nysed.gov/learning-summit. The
national experts and the representatives of stakeholder groups who pre-
sented at the Learning Summit are listed at http://www.nysed.gov/content/
learning-summit-presenter-biographies. The materials submitted by the
national experts and stakeholder groups are listed at http://
www.nysed.gov/content/learning-summit-submitted-materials.

The proposed amendment reflects areas of consensus among the groups,
and in areas where there were varying recommendations, the Department
attempted to reconcile those differences to reflect best practices while also
taking into consideration recommendations in the Testing Reduction
Report regarding the reduction of unnecessary testing. The Department
distilled the various recommendations received at the Learning Summit
into a powerpoint presentation presented to the Board of Regents at their
May 20, 2015 meeting, which is posted at http://www.regents.nysed.gov/
common/regents/files/meetings/May%202015/APPR.pdf.

Based on the statutory language in Education Law § 3012-d and Subpart
C of the Chapter 20 of the Laws of 2015, the State-provided growth model
used under Education Law § 3012-c has been continued under the new
regulations promulgated under Education Law § 3012-d. The growth
model used under Education Law § 3012-c was based on recommenda-
tions from the Regents Task Force on Teacher and Leader Effectiveness,
which can be found at http://www.regents.nysed.gov/common/regents/
files/documents/meetings/2011Meetings/April2011/
RegentsTaskforceonTeacherandPrincipalEffectiveness.pdf and the recom-
mendations of the Metrics Workgroup of the Task Force and a Technical
Advisory Committee, comprised of psychometric experts in the field. Ad-
ditional research supporting evaluations, including the use of a growth
model, can be found on our website at https://www.engageny.org/
resource/research-supporting-all-components-of-teacherprincipal-
evaluation. A variety of other research materials/analyses regarding the
growth model can be found on the Department’s website at http://
www.engageny.org/resource/resources-about-state-growth-measures.

Proposed amendment
The proposed rule conforms the regulations to the provisions of the

2015 legislation by making the following major changes to Subpart 30-2
of the Rules of the Board of Regents.

The title of section 30-2 and section 30-2.1 are amended to clarify that
Subpart 30-2 only applies to APPRs conducted prior to the 2015-2016
school year or APPRs conducted pursuant to a CBA entered into on or
before April 1, 2015 that remains in effect on or after April 1, 2015 until a
subsequent agreement is reached.

Section 30-2.1(d) is amended to clarify that a school district or BOCES
has an unfettered statutory right to terminate a probationary teacher or
principal for any statutorily and constitutionally permissible reason,
including but not limited to misconduct, and until a tenure decision is
made, the performance of a teacher or principal in the classroom or school.
Section 30-2.11 also clarifies that a school district or BOCES may
terminate a probationary teacher or principal during an appeal for any
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statutorily and constitutionally permissible reason, including a teacher’s
or principal’s performance.

A new Subpart 30-3 is added to implement the new evaluation system.
Section 30-3.1 clarifies that the new evaluation system only applies to

CBA’s entered into after April 1, 2015 unless the agreement relates to the
2014-2015 school year only. The section further clarifies that nothing in
the new Subpart shall be construed to abrogate any conflicting provisions
of any CBA in effect on effect on or after April 1, 2015 during the term of
such agreement and until entry into a successor CBA agreement. The sec-
tion further clarifies that APPRs shall be a significant factor for employ-
ment decisions and teacher and principal development, consistent with the
prior law. The section also clarifies the unfettered right to terminate a
probationary teacher or principal for any statutorily and constitutionally
permissible reason. This section also provides that the Board will convene
workgroup(s) comprised of stakeholders and experts in the field to provide
recommendations to the Board on assessments and evaluations that could
be used for APPRs in the future.

Section 30-3.2 defines several terms used in the Subpart.
Section 30-3.3 prescribes the requirements for APPR plans submitted

under the new Subpart.
New Teacher Evaluation Requirements
Section 30-3.4 describes the standards and criteria for conducting AP-

PRs of classroom teachers under the new law. The new law requires teach-
ers to be evaluated based on two categories: the student performance cate-
gory and the teacher observation category.

Student performance category
The first category has two subcomponents, one mandatory and the other

optional. For the first mandatory component, teachers shall be evaluated
as follows:

D For teachers whose courses end in a State created or administered test
for which there is a State-provided growth model and at least 50% of a
teacher’s students are covered under the State-provided growth measure,
such teachers shall have a State-provided growth score based on such
model.

D For a teachers whose course does not end in a State created or
administered test or where less than 50% of the teacher’s students are
covered under the State-provided growth measure, such teachers shall
have a Student Learning Objective (“SLO”) consistent with a goal setting
process determined or developed by the Commissioner that results in a
student growth score; provided that for any teacher whose course ends in a
State created or administered assessment for which there is no State-
provided growth model, such assessment must be used as the underlying
assessment for such SLO.

The second optional subcomponent shall be comprised of the one or
more the following options, as determined locally:

A second State-provided growth score on a State-created or adminis-
tered test; provided that the State provided growth measure is different
than that used in the required subcomponent of the student performance
category, which may include one or more of the following measures:

� a teacher-specific growth score computed by the State based on per-
centage of students who achieve a State-determined level of growth (e .g.,
percentage of students whose growth is above the median for similar
students);

� school-wide growth results based on a State-provided school-wide
growth score for all students attributable to the school who took the State
English language arts or math assessment in grades 4-8; or

� school-wide, group, team, or linked growth results using available
State-provided growth scores that are locally-computed;

D A growth score based on a state designed supplemental assessment
calculated using a State provided or approved growth model.

The law requires the Commissioner to establish weightings and scoring
ranges for the subcomponents of the student performance category. The
proposed amendment applies the following weights to each of the
subcomponents:

D If a district does not locally select to use the optional second student
growth subcomponent, then the mandatory subcomponent shall be
weighted at 100%.

D If the optional second student growth subcomponent is selected, then
the mandatory subcomponent shall be weighted at a minimum of 80% and
the optional second subcomponent shall be weighted at no more than 20%;
provided, however, that if the optional second subcomponent does not
include traditional standardized tests, the weightings shall be established
locally, provided that the mandatory student growth subcomponent shall
be weighted at a minimum of 50% and the optional student growth
subcomponent shall be weighted no more than 50%.

Each measure used in the student performance category (State provided
growth score, SLOs, State-designed supplemental assessments) must
result in a score between 0 and 20. The State will generate scores of 0-20
for measures using a State-provided growth score. Districts shall calculate
scores for SLOs in accordance with the table provided in the proposed

amendment; provided however that for teachers with courses with small
“n” sizes as defined by the Commissioner in guidance, districts shall
calculate scores for SLOs using a methodology specified by the Commis-
sioner in guidance. For all other measures that are not State-provided
growth measures, scores of 0-20 shall be computed locally in accordance
with the State provided or approved growth model used.

Teacher observation category
The second subcomponent shall be comprised of three subcomponents;

two mandatory and one optional. The two mandatory subcomponents shall
be based on:

D one observation that shall be conducted by a principal or other trained
administrator; and

D a second observation that shall be conducted by one or more impartial
independent trained evaluator(s) selected and trained by the district. An
independent trained evaluator may be employed within the district, but
may not be assigned to the same school building as the teacher being
evaluated.

One of the mandatory observations must be unannounced. The third
optional subcomponent may include:

D classroom observations conducted by a trained peer teacher rated Ef-
fective or Highly Effective on his or her overall rating in the prior school
year from the same school or from another school in the district.

The law also requires the Commissioner to establish the frequency and
duration of observations in regulations. The proposed amendment allows
the frequency and duration of observations to be established locally.

This section also requires all observations to be conducted using a
teacher practice rubric approved by the commissioner pursuant to a
Request for Qualification (“RFQ”) process, unless the district has an ap-
proved variance from the Commissioner and prescribes parameters for the
observations category.

The law further requires the Commissioner to establish weightings and
scoring ranges for the subcomponents of the teacher observations
category. The proposed amendment provides that the weighting of the
subcomponents within the teacher observation category shall be estab-
lished locally within the following constraints:

D observations conducted by a principal or other trained administrator
shall be weighted at a minimum of 80%.

D observations conducted by independent impartial observers shall be
weighted at a minimum of 10%.

D if a district selects to use the optional third observation subcomponent,
then the weighting assigned to the optional observations conducted by
peers shall be established locally within the constraints outlined above.

The overall observation score shall be converted into an overall rating
pursuant to the ranges identified in the proposed amendment.

New Principal Evaluation Requirements
Section 30-3.5 describes the standards and criteria for conducting AP-

PRs of building principals under the new law. The new law requires the
Commissioner to establish a principal evaluation system that is aligned to
the new teacher evaluation system set forth in Education Law § 3012-d.

To implement the new law, the proposed amendment requires building
principals to be evaluated based on two categories: the student perfor-
mance category and the school visit category.

The first category has two subcomponents, one mandatory and the other
optional. For the first mandatory component, teachers shall be evaluated
as follows:

For principals with at least 30% of their students covered under a State-
provided growth measure, such principal shall have a State-provided
growth score based on such model; except for if: (1) the principal would
be rated Ineffective or Developing on the State-provided growth score but
the graduation rate of the students in that school building exceeded 90%,
and the proportion of the student population included in either the ELA
Regents Median Growth Percentile or the Algebra Regents Median
Growth Percentile was less than ten percent of the total enrollment for the
school; or the principal

(2) has no Combined Median Growth Percentile rating or score, and the
proportion of the student population included in the ELA Regents Median
Growth Percentile and Algebra Regents Median Growth Percentile was
less than five percent of the total enrollment for the school in one subject,
and less than ten percent of the total enrollment in the other subject.

D For principals where less than 30% of their students are covered under
a State-provided growth measure, such principals shall have a SLO con-
sistent with a goal setting process determined or developed by the Com-
missioner that results in a student growth score; provided that for any
teacher whose course ends in a State created or administered assessment
for which there is no State-provided growth model, such assessment must
be used as the underlying assessment for such SLO.

If the district opts to use the second optional subcomponent, it shall be
comprised of one or more of the following measures:

D A second State-provided growth score on a State-created or adminis-
tered test; provided that the State provided growth measure is different
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than that used in the required subcomponent of the student performance
category, which may include one or more of the following measures:

� a principal-specific growth score computed by the State based on per-
centage of students who achieve a State-determined level of growth (e .g.,
percentage of students whose growth is above the median for similar
students); and/or

� school-wide, group, team, or linked growth results using available
State-provided growth scores that are locally-computed.

D A growth score based on a state designed supplemental assessment
calculated using a State provided or approved growth model.

The law requires the Commissioner to establish weightings and scoring
ranges for the subcomponents of the student performance category. The
proposed amendment applies the following weights to each of the
subcomponents:

D If a district does not locally select to use the optional second student
growth subcomponent, then the mandatory subcomponent shall be
weighted at 100%.

D If the optional second student growth subcomponent is selected, then
the mandatory subcomponent shall be weighted at a minimum of 80% and
the optional second subcomponent shall be weighted at no more than 20%;
provided, however, that if the optional second subcomponent does not
include traditional standardized tests, the weightings shall be established
locally, provided that the mandatory student growth subcomponent shall
be weighted at a minimum of 50% and the optional student growth
subcomponent shall be weighted no more than 50%.

Each measure used in the student performance category (State provided
growth score, SLOs, State-designed supplemental assessments) must
result in a score between 0 and 20. The State will generate scores of 0-20
for measures using a State-provided growth score. Districts shall calculate
scores for SLOs in accordance with the table provided in the proposed
amendment; provided however that for teachers with courses with small
“n” sizes as defined by the Commissioner in guidance, districts shall
calculate scores for SLOs using a methodology specified by the Commis-
sioner in guidance. For all other measures that are not State-provided
growth measures, scores of 0-20 shall be computed locally in accordance
with the State provided or approved growth model used.

Principal school visit category
The principal school visit category shall be comprised of three subcom-

ponents; two mandatory and one optional. The two mandatory subcompo-
nents shall be based on:

D one observation shall be conducted by the principal’s supervisor or
other trained administrator; and

D a second observation shall be conducted by one or more impartial in-
dependent trained evaluator(s) selected and trained by the district. An in-
dependent trained evaluator may be employed within the district, but may
not be assigned to the same school building as the principal being
evaluated.

One of the mandatory school visits by the principal’s supervisor must
be unannounced.

The third optional subcomponent may include:
D School visits conducted by a trained peer administrator rated Effec-

tive or Highly Effective on his or her overall rating in the prior school year
from the same school or from another school in the district.

The law also requires the Commissioner to establish the frequency and
duration of school visits in regulations. The proposed amendment requires
the frequency and duration of observations to be set locally.

The section also requires all observations to be conducted using a
principal practice rubric approved by the commissioner pursuant to a
Request for Qualification (“RFQ”) process, unless the district has an ap-
proved variance from the Commissioner.

This section further prescribes parameters for the school visits category.
The law requires the Commissioner to establish weightings and scoring
ranges for the subcomponents of the school visits category. The proposed
amendment provides that the weighting of the subcomponents within the
principal school visits category shall be established locally within the fol-
lowing constraints:

D School visits conducted by the principal’s supervisor or other trained
administrator shall be weighted at a minimum of 80%.

D School visits conducted by independent impartial trained evaluators
shall be weighted at a minimum of 10%.

D If a district selects to use the optional third observation subcomponent,
then the weighting assigned to the optional school visits conducted by
peers shall be established locally within the constraints outlined above.

The overall school visit category score shall be converted into an over-
all rating pursuant to the ranges identified in the proposed amendment.

Section 30-3.6 describes how the overall rating is computed, based on
the evaluation matrix established by the new law, which combines the
teacher’s or principal’s ratings on the student performance category and
the observation/school visit category:

Observation/School Visit

Highly
Effective

(H)

Effective
(E)

Develop-
ing (D)

Ineffec-
tive (I)

Student
Performance

Highly
Effective

(H)

H H E D

Effective
(E)

H E E D

Develop-
ing (D)

E E D I

Ineffec-
tive (I)

D* D* I I

*If a teacher is rated ineffective on the student performance category
and a State-designed supplemental assessment was included as an optional
subcomponent of the student performance category, the teacher can be
rated no higher than ineffective overall pursuant to Education Law §§ 5(a)
and 7.

This section also provides that it must be possible to obtain each point
in the scoring ranges, including 0, for each subcomponent and category. It
further requires that the superintendent, district superintendent or Chancel-
lor and the president of the collective bargaining representative, where
one exists, must certify in the APPR plan that the evaluation system will
use the weights and scoring ranges provided by the Commissioner and
that the process by which weights and scorings are assigned to subcompo-
nents and categories is transparent and available to those being rated before
the beginning of each school year.

Section 30-3.7 lists the prohibited elements set forth in Education Law
§ 3012-d, which precludes districts/BOCES from using the following as
part of a teacher’s and/or principal’s evaluation:

D evidence of student development and performance derived from les-
son plans, other artifacts of teacher practice, and student portfolios, except
for student portfolios measured by a State-approved rubric where permit-
ted by the department;

D use of an instrument for parent or student feedback;
D use of professional goal-setting as evidence of teacher or principal ef-

fectiveness;
D any district or regionally-developed assessment that has not been ap-

proved by the department; and
D any growth or achievement target that does not meet the minimum

standards as set forth in regulations of the commissioner adopted
hereunder.

Sections 30-3.8 and 30-3.9 set forth the approval processes for student
assessments and teacher and principal practice rubrics.

Section 30-3.10 sets forth the training requirements for evaluators and
lead evaluators; which now requires evaluators and lead evaluations to be
trained on certain prescribed elements relating to observations and the ap-
plicable teacher/principal practice rubrics pursuant to Education Law
§ 3012-d(15).

Section 30-3.11 addresses teacher and principal improvement plans,
which now allows the superintendent in the exercise of his or her
pedagogical judgment to develop and implement the improvement plans
pursuant to Education Law § 3012-d(15).

Section 30-3.12 addresses local appeal procedures. Currently, the
regulations set forth the grounds for an appeal which includes the ability
of a teacher or principal to challenge the substance of their APPR in an
appeal. The proposed amendment defines the substance of an APPR to
include appeals in circumstances where a teacher or principal is rated Inef-
fective on the student performance category, but rated Highly Effective on
the observation/school visit category based on an anomaly, as determined
locally pursuant to Education Law § 3012-d(15).

Section 30-3.13, which addresses monitoring and consequences for
non-compliance, which now allows the Department to require changes to
a CBA pursuant to Education Law § 3012-d(15).

Section 30-3.14 codifies the statutory requirement that no student be as-
signed to two teachers in the same subject in two consecutive school years,
each of whom received a rating of Ineffective pursuant to an evaluation
conducted pursuant to Education Law § 3012-d in the school year im-
mediately prior to the year in which the student is placed in the teacher’s
classroom. The proposed amendment provides for a teacher-specific
waiver from the Department from such requirement where it is impracti-
cable to comply with this requirement.

Section 30-3.15 describes the extent to which provisions of Education
Law § 3012-c(2)(d), (k), (k-1), (k-2) and (l), (4), (5), (5-a), (9) and (10) are
carried over into the new evaluation system, as required by Education
Law § 3012-d(15).
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Revisions to the Proposed Amendment following the public comment
period

Following the 45-day public comment period required under the State
Administrative Procedure Act, the proposed amendment was revised in
several places as follows:

First, the Department has decided to reexamine the State growth model,
which will take additional time. In the interim, the Department has
amended Subpart 30-2 and 30-3 to prescribe an appeals process whereby
certain teachers or principals who were rated Ineffective on their State-
provided growth score may appeal to the Department based on certain
anomalies described in the regulation. The appeals process would apply to
growth scores for the 2014-2015 school year and thereafter until the
growth model has been re-examined by the Department and appropriate
experts in the field.

The Department has also revised the regulation to provide for a hard-
ship waiver from the requirement for an independent observer for rural
school districts and for school districts with one registered school building
who would be unduly burdened if the district were required to retain an in-
dependent evaluator. A school district would need to demonstrate that due
to the size and limited resources of the school district it is unable to obtain
an independent evaluator within a reasonable proximity to the school
district. In lieu of an independent evaluator, the school district would be
required to provide a second observation conducted by a trained evaluator
who is different than the supervisor or evaluator who conducted the first
observation.

Also, in response to concerns relating to a teacher’s/principal’s privacy,
the Department revised the provisions in the June regulations relating to
teacher/principal privacy to eliminate the requirement that parents be
provided with the scores/ratings on the student performance and observa-
tion categories and instead, are requiring that Education Law § 3012-c ap-
ply without modification, except that there is no composite effectiveness
score under Education Law § 3012-d.

The Department also received several comments on the use of artifacts.
Education Law § 3012-d(10)(b) requires implementation of the observa-
tion category to be subject to local negotiation. Therefore, while no ad-
ditional changes were made in response to these comments, the regula-
tions adopted by the Board at its June meeting recognize that parts of the
rubric that are not observable during classroom observations may be
incorporated into the observation score where they are observed during
any optional pre- or post-observation review or other natural conversa-
tions between teachers and their evaluators.

The Department also made the following technical amendments to the
proposed amendment:

The Department modified section 100.2(o) of the Commissioner’s
regulation to conform to Education Law § 3012-d.

The Department clarified that a teacher’s and principal’s score and rat-
ing on the observation/school visit category and in the student perfor-
mance category, if available, shall be computed and provided to the teacher
or principal, in writing, by no later than the last day of the school year for
which the teacher or principal is being measured, but in no case later than
September 1st of the school year next following the school year for which
the teacher or principal’s performance is measured. This will ensure that a
teacher’s or principal’s score on SLOs used for the required subcomponent
and their scores on the optional subcomponent, if used, are provided on or
before September 1st.

The Department further clarified that nothing in this Subpart shall be
construed to limit the discretion of a board of education or superintendent
of schools or other trained administrator to conduct observations/school
visits of a teacher/principal in addition to those required under this section
for non-evaluative purposes.

Consistent with the requirements for the teacher evaluation system, the
Department revised the proposed amendment to eliminate references to a
supervisor or other trained administrator from the requirement for an unan-
nounced school visit for principals and instead just generally provides that
at least one mandatory school visit shall be unannounced in an effort to be
aligned to the teacher evaluation system.

4. COSTS:
a. Costs to State government: The rule implements Education Law sec-

tion 3012-d and does not impose any costs on State government, including
the State Education Department, beyond those costs imposed by the
statute. The new appeal process for the State-provided growth score will
be performed by existing staff and therefore, the Department believes
there will be no additional costs to the State government.

b. Costs to local government: Education Law section 3012-d, as added
by Chapter 56 of the Laws of 2015, establishes requirements for the
conduct of annual professional performance reviews (APPR) of classroom
teachers and building principals employed by school districts and boards
of cooperative educational services (BOCES) for the 2015-2016 school
year and thereafter.

The proposed rule may result in additional costs on school districts and

BOCES related to collective bargaining. However, Education Law § 3012-
d(10) explicitly requires collective bargaining relating to the decision on
whether to use the optional second subcomponent in the student perfor-
mance category and which measure is to be used in such subcomponent,
and collective bargaining relating to how to implement the observation/
school visit category in accordance with the Taylor Law. Since collective
bargaining is already required by the statute and it is impossible to
ascertain in advance what issues might trigger additional bargaining in
more than 700 school districts and BOCES in the State, the State Educa-
tion Department has no basis for determining whether and to what extent
provisions of the proposed rule might result in additional costs attributable
to collective bargaining beyond those required by statute.

The costs discussed below are based on the following assumptions: (1)
an estimated hourly rate for teachers of $53.18 (based on an average an-
nual teacher salary of $76,572.00 divided by 1,440 hours per school year
(180 days, 8 hours each day)); (2) an estimated hourly rate for principals
of $67.20 (based on an average annual principal salary of $118,269.00
divided by 1,760 hours per school year (220 days, 8 hours each day)); and
(3) an estimated hourly rate for superintendents of $86.59 (based on an
average annual superintendent of schools salary of $166,244.00 divided
by 1,920 hours per school year (240 days, 8 hours each day)). The Depart-
ment anticipates that the proposed rule will impose the following costs on
school districts/BOCES. The estimated costs below assume that school
districts and BOCES will need to pay for extra time for personnel at cur-
rent rates. However, most districts and BOCES are or should be perform-
ing these activities currently, but the State does not have data on the
amount of hours currently dedicated to these activities.

Required Student Performance Category
The statute requires that a teacher or principal’s evaluation be based on

one required and one optional measure of student performance. For the
required subcomponent, for teachers whose courses end in a State created
or administered test for which there is a State-provided growth model and
at least 50% of a teacher’s students are covered under the State-provided
growth measure, such teachers shall have a State-provided growth score
based on such model. There are no additional costs beyond those imposed
by statute for evaluating a teacher based on State assessments. For the
required subcomponent, for principals with at least 30% of their students
covered under a State-provided growth measure, such principal shall have
a State-provided growth score and there are no additional costs beyond
those imposed by statute.

For a teacher whose course does not end in a State created or adminis-
tered test or where less than 50% of the teacher’s students are covered
under the State-provided growth measure, such teachers shall have a
Student Learning Objective (“SLO”) consistent with a goal setting process
determined or developed by the Commissioner that results in a student
growth score; provided that for any teacher whose course ends in a State
created or administered assessment for which there is no State-provided
growth model, such assessment must be used as the underlying assess-
ment for such SLO. For a principal where less than 30% of their students
are covered under a State-provided growth measure, such principals shall
have a SLO consistent with a goal setting process determined by the Com-
missioner that results in a student growth score; provided that for any
principal whose course building or program includes courses that ends in a
State created or administered assessment for which there is no State-
provided growth model, such assessment must be used as the underlying
assessment for such SLO. The Department estimates that for teachers or
principals who require SLOs, a teacher or principal will spend ap-
proximately 3 hours to set his/her goals for the year and that a principal/
superintendent will take approximately 1 hour per year to work with a
teacher/principal on the goal setting process. Based on the estimated
hourly rates described above, the Department estimates that the goal-
setting process will cost a school district/BOCES $226.74 per teacher (3
teacher hours to set goals plus 1 principal hour to review goals with
teacher) and $288.19 per principal (3 principal hours to set goals plus 1
superintendent hour to review goals with principal). Moreover, districts
and BOCES should have been setting SLOs for teachers and principals
since 2012-2013 when districts and BOCES were first required to set SLOs
under the evaluation system; except for the New York City School District,
whose plan was imposed on them for the 2013-2014 school year pursuant
to Education Law § 3012-c.

The SLO process also requires the use of a student assessment. In
grades/subjects where no State created or administered assessment exists
for such grades/subjects, the district/BOCES must use the SLO process
with either an approved third-party assessment (at a cost per student of ap-
proximately $2.50-$14.00 per student), an approved district, regional, or
BOCES developed assessment (which the Department expects would have
minimal, if any costs), or a State assessment (which the Department
expects would have no additional cost).

Optional Student Performance Category
For teachers, the second optional subcomponent shall be comprised of

one or more the following options, as determined locally:
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D A second State-provided growth score on a State-created or adminis-
tered test; provided that the State provided growth measure is different
than that used in the required subcomponent of the student performance
category, which may include one or more of the following measures:

� a teacher-specific growth score computed by the State based on per-
centage of students who achieve a State-determined level of growth (e .g.,
percentage of students whose growth is above the median for similar
students);

� school-wide growth results based on a State-provided school-wide
growth score for all students attributable to the school who took the State
English language arts or math assessment in grades 4-8; or

� school-wide, group, team, or linked growth results using available
State-provided growth scores that are locally-computed;

D A growth score based on a State designed supplemental assessment
calculated using a State provided or approved growth model.

Since the second subcomponent is optional, there are no additional costs
imposed by the statute or regulation for this subcomponent. However, if a
district/BOCES elects to use a State-designed supplemental assessment,
the Department estimates that the cost of purchasing an assessment may
cost approximately $2.50-$14.00 per student, depending on the particular
assessment selected. If a district/BOCES elects to use the second subcom-
ponent and utilizes a second State-provided growth score, there should be
no additional costs.

For principals, the second optional subcomponent shall be comprised of
the one or more the following options, as determined locally:

D A second State-provided growth score on a State-created or adminis-
tered test; provided that the State provided growth measure is different
than that used in the required subcomponent of the student performance
category, which may include one or more of the following measures:

� a principal-specific growth score computed by the State based on per-
centage of students who achieve a State-determined level of growth (e .g.,
percentage of students whose growth is above the median for similar
students); or

� school-wide, group, team, or linked growth results using available
State-provided growth scores that are locally-computed;

D A growth score based on a State designed supplemental assessment
calculated using a State provided or approved growth model.

Since the second subcomponent is optional, there are no additional costs
imposed by the statute or regulation for this subcomponent. However, if a
district/BOCES elects to use a State-designed supplemental assessment,
the Department estimates that the cost of purchasing an assessment may
cost approximately $2.50-$14.00 per student, depending on the particular
assessment selected. If a district/BOCES elects to use the second subcom-
ponent and utilizes a second State-provided growth score, there should be
no additional costs.

Teacher Observation/Principal School Visit Category
For the teacher observation/principal school visit category of the evalu-

ation, the proposed amendment requires that ratings be based on at least
two classroom observations for teachers and at least two school visits for
principals. The proposed amendment requires at least one observation for
teachers and at least one school visit for principal to be conducted by the
supervisor/other trained administrator. The proposed amendment also
requires at least one observation for teachers and at least one school visit
for principals by trained independent evaluator(s) selected by the district.
For teacher observations, the Department estimates the following costs:

Teacher Observations: While the regulation does not specifically pre-
scribe how a district must conduct its observations, based on models cur-
rently in use, the Department expects a teacher will spend approximately 3
hours per classroom observation for pre- and post-conference meetings
with the principal/evaluator and the 1 hour in the observation itself, which
would equate to 6 hours per year (1 hour for the pre-conference, 1 hour for
the observation, and 1 hour for the post-observation). Depending on the
model used, these estimates could decrease to 1 hour and 10 minutes for
classroom observations that include a post-conference and walkthrough
observation with the principal/evaluator, which would equate to 2 hours
and 20 minutes for the year. Based on the more extended observation
model, the Department expects that a principal/evaluator would spend ap-
proximately 1 hour for a teacher classroom observation and 3 additional
hours for pre-conference and post-conference meetings associated with
the conference (1 hour for each pre-conference, 1 hour for preparation for
post-conference, and 1 hour in post-conference), which would equate to 4
hours per observation or 8 hours per teacher per year. Therefore, for each
teacher, a school district or BOCES would spend approximately $856.68
per year on classroom observations, under the proposed rule. The regula-
tions allow for districts and BOCES to identify trained independent evalu-
ators from within the district and, therefore, these estimates remain ac-
curate as a yearly estimate for classroom observations. However, this cost
may vary depending on what external independent evaluators the district
selects.

Moreover, the Department has also revised the regulation to provide for

a hardship waiver from the requirement for an independent observer for
rural school districts and for school districts with one registered school
who be unduly burdened if they were required to retain an independent
evaluator. A school district would need to demonstrate that due to the size
and limited resources of the school district it is unable to find an indepen-
dent evaluator within a reasonable proximity to the school district. In lieu
of an independent evaluator, the school district would be required to have
a second evaluation conducted by a trained evaluator, who is different
from the supervisor or evaluator who conducted the first evaluation.

Since the use of peer observers is optional, there are no additional costs
imposed by the statute or regulation for this subcomponent. However, if a
district/BOCES elects to use peer observers, the Department estimates
that the use of a peer observer for teachers may cost approximately
$372.26 per observation (total time for teacher observation cycle plus total
time for peer observer in the teacher observation cycle times the teacher
hourly rate), and will be dependent upon the particular parameters
determined locally. Principal Assessment: The Department expects that a
principal will spend approximately 3 hours preparing for a school visit by
a supervisor/other trained administrator and that a supervisor/other trained
administrator will spend approximately 3 hours assessing and observing a
principal’s practice per visit. Therefore, for each principal, a school district
or BOCES would spend approximately $1325.94 per year on school site
visits, under the proposed rule. The regulations allow for districts and
BOCES to identify trained independent evaluators from within the district,
therefore the estimate of $1325.94 remains accurate as a yearly estimate
for school visits. This cost may vary upon the use of external independent
evaluators.

Since the use of peer observers is optional, there are no additional costs
imposed by the statute or regulation for this subcomponent. However, if a
district/BOCES elects to use peer observers, the Department estimates
that the use of a peer observer for principals may cost approximately
$604.80 per site visit (total time for principal observation cycle plus total
time for peer observer in the principal observation cycle times the principal
hourly rate), and will dependent upon the particular parameters determined
locally.

The proposed amendment also requires that the observations/school
visits be based on a teacher or principal practice rubric approved by the
Department or a rubric approved through a variance process. The majority
of rubrics on the State’s approved list are available to districts/BOCES at
no cost. While some rubrics may offer training for a fee and others may
require proprietary training, any costs incurred for training are costs
imposed by the statute. Most rubric providers do not require a school
district/BOCES to receive training through the provider and some provid-
ers even provide free online training. The Department estimates that
districts/BOCES can obtain a teacher or principal practice in the following
price range: $0-$360 per educator evaluated. Some practice rubrics may
charge an additional fee for training on the rubric, estimated to cost ap-
proximately $0-$8,000, although most rubric providers do not require a
user to receive training through the rubric provider.

Reporting and Data Collection
The proposed amendment requires that school districts or BOCES

report information to the Department on enrollment and attendance data
and any other student, teacher, school, course and teacher/student linkage
data. The majority of this data is required to be reported under the Amer-
ica COMPETES Act (20 U.S.C. 9871). Therefore, no additional costs are
imposed by the proposed amendment. To the extent such information is
not required to be reported under federal law, the Department expects that
most districts/BOCES already compile this information and, therefore,
these reporting requirements are minimal and should be absorbed by exist-
ing district or BOCES resources.

The proposed amendment also requires that every teacher and principal
be required to verify the subjects and/or student rosters assigned to them.
This verification is part of the normal BEDS data verification process and
therefore the Department believes that any costs imposed by this require-
ment in the regulation are minimal, if any. As for the additional reporting
requirements contained in section 30-3.3 of the Rules of the Board of
Regents, school districts or BOCES are required to report many of these
requirements under the existing APPR regulations (section 30-2.3 of the
Rules of the Board of Regents). Therefore, reporting of such information
would not impose any additional costs on a school district or BOCES.

Vested Interest
The proposed amendment also requires that districts certify that teach-

ers and principals not have a vested interest in the test results of students
whose assessments they score. The Department believes that most districts
already have this security mechanism in place, since it is a current require-
ment for evaluations conducted pursuant to Education Law § 3012-c.
However, in the event a district currently allows a teacher to score their
own assessment, the Department expects that districts/BOCES can assign
other teachers or faculty to score such assessments. Therefore, the Depart-
ment believes that any costs imposed by this requirement in the regulation
are minimal, if any.
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Scoring
The statute requires that a teacher receive an overall evaluation rating

based on their ratings on the two categories (student performance and
teacher observation/principal school visit). The proposed amendment sets
forth the scoring ranges for the rating categories in these two categories
and the overall rating category is prescribed by statute. The proposed
amendment does not impose any additional costs beyond those imposed
by statute.

Training
The statute requires that all evaluators be properly trained before

conducting an evaluation. The proposed amendment requires that a lead
evaluator be certified by the district/BOCES before conducting and/or
completing a teacher’s or principal’s evaluation and that evaluators be
properly trained. Since the training is required by statute, the only ad-
ditional cost imposed are associated with the district or BOCES’ certifica-
tion and recertification of lead evaluators, which costs are expected to be
negligible and capable of absorption using existing staff and resources.

Teacher and Principal Improvement Plans and Appeal Procedures
The statute, in subdivision 15 of § 3012-d, requires the Commissioner

to determine the extent to which subdivisions 4, 5 and 5-a of § 3012-c
should apply to the new evaluation system under § 3012-d. Subdivision 4
of § 3012-c requires school districts/BOCES to develop teacher and
principal improvement plans for teachers rated Ineffective or Developing.
Subdivision 5 of § 3012-crequires school districts and BOCES to develop
an appeals procedure through which a teacher or principal may challenge
their APPR. Subdivision 5-a of § 3012-c establishes special appeals
procedures for the New York City School District. The proposed amend-
ment does not impose any additional costs on districts/BOCES relating to
the development of TIP/PIPs or an appeal procedure, beyond those cur-
rently imposed by statute under Education Law § 3012-c(4) and (5). The
only changes made to the TIP/PIP requirement are with respect to its tim-
ing and the clarification that the superintendent or his/her designee, in the
exercise of their pedagogical judgment develops the TIP/PIP. Neither
change should generate additional costs. The only change made to the ap-
peals provision is the clarification that an appeal from the substance of the
evaluation, which is a ground for appeal under Education Law § 3012-
c(5), includes an instance in which the teacher or principal receives a
Highly Effective rating on the observation/school visit category and an
Ineffective rating on the student performance category and challenges the
result based on an anomaly, as determined locally. If a district/BOCES lo-
cally determines that an appeal based on an anomaly may be taken where
such an appeal could not be brought previously, the Department believes
this additional grounds for an appeal could be incorporated into the
district’s/BOCES’ current appeal process and therefore no additional costs
should incur. The new appeal process for the State-provided growth score
will be performed by existing staff and therefore, the Department believes
there will be no additional costs to the State government.

(c) Costs to private regulated parties: none, except that if a teacher/
principal chooses to appeal his/her State-provided growth score, he/she
must file an appeal within 20 days of receipt of his/her score or within 20
days of the effective date of the regulation, whichever is later.

(d) Costs to regulating agency for implementation and continued
administration: See above.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment does not impose any additional program, ser-

vice, duty or responsibility upon any county, city, town, village, school
district, fire district or other special district.

6. PAPERWORK:
Section 30-3.3 of the proposed amendment requires that each school

district shall adopt an APPR plan for its classroom teachers and building
principals and submit such plan to the Commissioner for approval. The
Commissioner shall approve or reject the plan. The Commissioner may
reject a plan that does not rigorously adhere to the regulations and the law.
The regulations also provide that if any material changes are made to the
plan, the district must submit the material changes by March 1 of each
school year, on a form prescribed by the Commissioner, to the Commis-
sioner for approval. This section also requires that the APPR plan describe
the school district’s or BOCES’ process for ensuring that the Department
receives accurate teacher and student data, including certain identified in-
formation; the assessment development, security and scoring processes
utilized by the school district or BOCES, which includes a requirement
that any process and assessment or measures are not disseminated to
students before administration and that teachers and principals do not have
a vested interest in the outcome of the assessments they score; describe the
details of the evaluation system used by the district or BOCES; how the
district or BOCES will provide timely and constructive feedback to teach-
ers and building principals and the appeal procedures used by the district
or BOCES.

If a school district or BOCES seeks to use a teacher or principal practice
rubric that is either a close adaptation of a rubric on the approved list, or a

rubric that was self-developed or developed by a third-party or a newly
developed rubric, the school district or BOCES must seek a variance from
the Department for the use of such rubric.

The proposed amendment also requires that the process by which points
are assigned in the various subcomponents and the scoring ranges for the
subcomponents must be transparent and available to those being rated
before the beginning of each school year.

The proposed amendment requires that the entire annual professional
performance review be completed and provided to the teacher or principal
as soon as practicable but in no case later than September 1st of the school
year next following the school year for which the teacher or principal’s
performance is measured. The teacher’s and principal’s score and rating
on the observation/school visit category and in the student performance
category, if available, shall be computed and provided to the teacher or
principal, in writing, by no later than the last day of the school year for
which the teacher or principal is being measured, but in no case later than
September 1st of the school year next following the school year for which
the teacher or principal’s performance is measured.

A provider seeking to place a practice rubric in the list of approved
rubrics, or an assessment on the list of approved assessments, shall submit
to the Commissioner a written application that meets the requirements of
sections 30-2.7 and 30-2.8, respectively. An approved rubric or approved
assessment may be withdrawn for good cause. The governing body of
each school district is required to ensure that evaluators have appropriate
training before conducting an evaluation under this section and the lead
evaluator must be appropriately certified and periodically recertified.

If a teacher or principal is rated “Developing” or “Ineffective,” the
school district or BOCES is required to develop and implement a teacher
or principal improvement plan (TIP or PIP) that complies with section 30-
3.11. Such plan shall be developed by the Superintendent or his or her
designee, as part of his/her pedagogical judgement, and include identifica-
tion of needed areas of improvement, a timeline for achieving improve-
ment, the manner in which the improvement will be assessed and, where
appropriate, differentiated activities to support improvement in those
areas.

In accordance with the requirements of the statute, the proposed amend-
ment also requires a school district or BOCES to develop an appeals pro-
cedure through which a teacher or principal may challenge their annual
professional performance review.

Education Law § 3012-d also requires the Commissioner to annually
monitor and analyze trends and patterns in teacher and principal evalua-
tion results and data to identify districts, BOCES and/or schools where ev-
idence suggests a more rigorous evaluation system is needed to improve
educator effectiveness and student learning outcomes. A school district or
BOCES identified by the Department in one of the categories enumerated
above may be highlighted in public reports and/or the Commissioner may
order a corrective action plan.

The proposed amendment also prohibits a student from being instructed
by two teachers in the same subject, in two consecutive years, by teachers
who are rated ineffective. If a school district assigns a student to a teacher
in the same subject for two consecutive years, and the teacher is rated
ineffective for two consecutive years, the school district must seek a
waiver from the Commissioner for the specific teacher if (1) the district
cannot make alternative arrangements to reassign the teacher to another
grade/class due to a hardship and (2) the district has an improvement or re-
moval plan in place for the teacher that meets guidelines prescribed by the
Commissioner. The regulation also establishes an appeals process for
teachers/principals who wish to challenge their State provided growth
score. Teachers/ principals would be required to submit an appeal within
20 days of their receipt of a State-provided growth score or within 20 days
of the effective date of the regulation, whichever is later, and school
districts would have 10 days to reply.

7. DUPLICATION:
The rule does not duplicate existing State or Federal requirements.
8. ALTERNATIVES:
As explained in the Needs and Benefits section of this Statement, the

Department considered the over 4,000 comments it received before the
regulations were adopted and reviewed the materials submitted by
stakeholders and experts at the Learning Summit, which are available on
the Department’s website at http://www.nysed.gov/content/learning-
summit-submitted-materials. The Department presented its recommenda-
tions based on its analysis of the materials and presentations at the Learn-
ing Summit and sought feedback on various components of the new
evaluation system from the Board of Regents at its May meeting. The
Department presented a powerpoint presentation or slide deck to the Board
of Regents, posted on our website at http://www.regents.nysed.gov/
common/regents/files/meetings/May%202015/APPR.pdf, which ex-
plained the guiding principles and rationale for the Department’s recom-
mendations (see pp. 7-10). It further explained the 1-4 rubric scoring
ranges recommended by NYSED, NYSUT and the NYC-Commissioner
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imposed rubric ranges for observations under Ed. Law § 3012-c (p.12)
and the differences in differentiation that are produced using the NYSUT
recommended and the Commissioner imposed NYC ranges (p.13).

The Department also provided recommendations for the number,
frequency and duration of observations and the subcomponent weights for
the observation category and recommendations on observation rubrics for
the Board of Regents to consider, balancing the feedback it received from
the field (p. 16, 18, 20).

It then produced the current scoring ranges for SLOs out of a 0-20 scale
and the current method for determining points within the 0-20 scoring
range for the State-provided growth score. The Department presented
NYCDOE’s and NYSUT’s suggested cut scores (pp. 21-25) and recom-
mended that the Board maintain the existing normative method to estab-
lish growth scores for the required and optional subcomponents of the
student performance category. The Department further recommended that
the Board maintain the full current list of characteristics in the growth
model and that it explore with stakeholders and experts future options,
new co-variates and possible adjustments to normative method and/or cri-
terion referenced measures of growth (p. 26). The Department provided
further recommendations on the optional subcomponent of the student
performance category and the weightings for the student performance cat-
egory (p. 27-30).

The Department then recommended that the principal system be aligned
to the teacher evaluation system (p. 33) and provided recommendations to
the Board on which provisions in Education Law § 3012-c should be
continued under Education Law § 3012-d(15) (pg. 34-35). Recommenda-
tions were also provided on the waiver to assign students to an ineffective
teacher for two consecutive years and the Hardship Waiver for November
15 approval deadline (p. 37).

After receiving input from the Board of Regents and stakeholders, the
Department modified many of its May recommendations, which are
reflected in red in the slide deck presented to the Board at its June meeting
(http://www.regents.nysed.gov/common/regents/files/meetings//
Revised%20Version%20of%20PowerPoint%20Presentation.pdf. The
green text in the slide deck represents changes made to the recommenda-
tions during the June 2015 Regents meeting.

In response to field feedback, the Department revised its recommended
rubric scoring ranges (pg. 7) to provide a range of permissible cut scores
that reflected evidence of standards consistent with the four levels of the
observation rubrics. The Department further recommended that the actual
cut scores within the ranges be determined locally. The Department also
changed its recommendations on the subcomponent weightings on the
observation category (pg. 8) to lower the weightings for independent
observers and provide for more local flexibility by setting minimum
weights. The Department also changed its recommendations on the
frequency and duration of observations to instead provide a statewide
minimum standard of two observations, with the frequency and duration
of such observations to be determined locally. Based on comment, the
Department also changed its recommendation to require all annual
observations to use the same rubric across all observer types (p. 11). The
Department further clarified its recommendation around adjustments in
performance measures for student characteristic and for small numbers of
students (p. 15). The Department also changed its recommendations on
scoring ranges for growth scores (p. 18) and the weightings for the student
performance category (p. 19) when the optional subcomponent is used.

In response to feedback from the Board, the Department also adjusted
its recommendations to include as possible grounds for a local appeal in
instances where the student performance and observation categories pro-
duce anomalous results.

The Department further amended its recommendations regarding the
continuation of the corrective action provisions in Education Law § 3012-c
to § 3012-d.

9. FEDERAL STANDARDS:
There are no applicable Federal standards concerning the APPR for

classroom teachers and building principals as established in Education
Law §§ 3012-c and 3012-d.

10. COMPLIANCE SCHEDULE:
The proposed amendment will become effective on its stated effective

date. No further time is needed to comply.
Regulatory Flexibility Analysis

(a) Small businesses:
The proposed rule implements, and otherwise conforms the Commis-

sioner’s Regulations to, Subparts D and E of Part EE of Ch.56, L.2015 and
Ch. 20, L. 2015, relating to Annual Professional Performance Review
(APPR) of classroom teachers and building principals employed by school
districts and boards of cooperative educational services (BOCES) in order
to implement new Education Law § 3012-d. The rule does not impose any
reporting, recordkeeping or other compliance requirements, and will not
have an adverse economic impact, on small business. Because it is evident
from the nature of the rule that it does not affect small businesses, no fur-

ther steps were needed to ascertain that fact and one were taken. Accord-
ingly, a regulatory flexibility analysis for small businesses is not required
and one has not been prepared.

(b) Local governments:
1. EFFECT OF RULE:
The rule applies to each of the approximately 695 school districts and

37 boards of cooperative educational services (BOCES) in the State.
2. COMPLIANCE REQUIREMENTS:
See Needs and Benefits and Paperwork sections of the Regulatory

Impact Statement submitted herewith for an analysis of the compliance
requirements for school districts and boards of cooperative educational
services.

3. PROFESSIONAL SERVICES:
The proposed rule does not impose any additional professional services

requirements on local governments beyond those imposed by, or inherent
in, the statute.

4. COMPLIANCE COSTS:
See the Costs section of the Regulatory Impact Statement submitted

herewith for an analysis of the costs of the proposed rule to school districts
and BOCES.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
The rule does not impose any additional technological requirements on

school districts or BOCES. Economic feasibility is addressed in the Costs
section of the Regulatory Impact Statement submitted herewith.

6. MINIMIZING ADVERSE IMPACT:
The rule is necessary to implement, and otherwise conform the Com-

missioner’s Regulations to, Subparts D and E of Part EE of Chapter 56 of
the Laws of 2015 and Chapter 20 of the Laws of 2015 relating to the An-
nual Professional Performance Review (APPR) of classroom teachers and
building principals. Since these provisions of the Education Law apply
equally to all school districts and BOCES throughout the State, it was not
possible to establish different compliance and reporting requirements.

The proposed rule reflects areas of consensus among stakeholders, and
in areas where there were varying recommendations, the Department at-
tempted to reconcile those differences to reflect best practices while also
taking into consideration recommendations in the Testing Reduction
Report regarding the reduction of unnecessary testing.

The Department also considered the comments from the school districts
and BOCES during the 45-day public comment period under the State
Administrative Procedure Act. As a result of these comments, the Depart-
ment provided for a hardship waiver from the requirement for an indepen-
dent observer for rural school districts and for school districts with one
registered school who be unduly burdened if they were required to retain
an independent evaluator. A school district would need to demonstrate
that due to the size and limited resources of the school district it is unable
to find an independent evaluator within a reasonable proximity to the
school district. In lieu of an independent evaluator, the school district
would be required to have a second evaluation conducted by a trained
evaluator, who is different from the supervisor or evaluator who conducted
the first evaluation.

7. LOCAL GOVERNMENT PARTICIPATION:
The new law requires the Commissioner to adopt regulations necessary

to implement the evaluation system by June 30, 2015, after consulting
with experts and practitioners in the fields of education, economics and
psychometrics. It also required the Department to establish a process to
accept public comments and recommendations regarding the adoption of
regulations pursuant to the new law and consult in writing with the Secre-
tary of the United States Department of Education on weights, measures
and ranking of evaluation categories and subcomponents. It further
required the release of the response from the Secretary upon receipt
thereof, but in any event, prior to the publication of the regulations.

By letter dated April 28, 2015, the Department sought guidance from
the Secretary of the United States Department of Education on the weights,
measures and ranking of evaluation, as required under the new law and the
Secretary responded.

In accordance with the requirements of the statute, the Department cre-
ated an email box to accept comments on the new evaluation system
(eval2015@nysed.gov). The Department has received and reviewed over
4,000 responses and has taken these comments into consideration in
formulating the proposed amendments. In addition, the Department held a
Learning Summit on May 7, 2015, wherein the Board of Regents hosted a
series of panels to provide recommendations to the Board on the new
evaluation system. Such panels included experts in education, economics,
and psychometrics and State-wide stakeholder groups including but not
limited to NYSUT, UFT, School Boards, NYSCOSS and principal and
parent organizations. Since the new law was enacted in April, the Depart-
ment also met with individual stakeholder groups to discuss their recom-
mendations on the new evaluation system.

8. INITIAL REVIEW OF RULE (SAPA § 207):
Pursuant to State Administrative Procedure Act section 207(1)(b), the
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State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed amendment is necessary to imple-
ment State statute. Accordingly, there is no need for a shorter review
period.

The Department invites public comment on the proposed five year
review period for this rule. Comments should be sent to the agency contact
listed in item 10. of the Notice of Proposed Rule Making published
herewith.
Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
The proposed rule applies to all school districts and boards of coopera-

tive educational services (BOCES) in the State, including those located in
the 44 rural counties with fewer than 200,000 inhabitants and the 71 towns
and urban counties with a population density of 150 square miles or less.

2. REPORTING, RECORDKEEPING, AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

See the Needs and Benefits and Paperwork sections of the Regulatory
Impact Statement submitted herewith for the reporting, recordkeeping,
and other compliance requirements for school districts and BOCES,
including those located in rural areas of the State. The rule does not impose
any additional professional services requirements on local governments
beyond those imposed by, or inherent in, the statute.

3. COSTS:
See the Costs section of the Regulatory Impact Statement submitted

herewith for an analysis of the costs of the proposed rule, which include
costs for school districts and BOCES across the State, including those lo-
cated in rural areas.

4. MINIMIZING ADVERSE IMPACT:
The rule is necessary to implement, and otherwise conform the Com-

missioner’s Regulations to, Subparts D and E of Part EE of Chapter 56 of
the Laws of 2015, relating to the Annual Professional Performance Review
(APPR) of classroom teachers and building principals employed by school
districts and boards of cooperative educational services (BOCES) in order
to implement new Education Law § 3012-d. Because the statute upon
which the proposed amendment is based applies to all school districts and
BOCES in the State, it is not possible to establish differing compliance or
reporting requirements or timetables or to exempt schools in rural areas
from coverage by the proposed amendment.

The proposed rule reflects areas of consensus among stakeholders, and
in areas where there were varying recommendations, the Department at-
tempted to reconcile those differences to reflect best practices while also
taking into consideration recommendations in the Testing Reduction
Report regarding the reduction of unnecessary testing.

The Department also considered the comments from the school districts
and BOCES during the 45-day public comment period under the State
Administrative Procedure Act. As a result of these comments, the Depart-
ment provided for a hardship waiver from the requirement for an indepen-
dent observer for rural school districts and for school districts with one
registered school who be unduly burdened if they were required to retain
an independent evaluator. A school district would need to demonstrate
that due to the size and limited resources of the school district it is unable
to find an independent evaluator within a reasonable proximity to the
school district. In lieu of an independent evaluator, the school district
would be required to have a second evaluation conducted by a trained
evaluator, who is different from the supervisor or evaluator who conducted
the first evaluation.

5. RURAL AREA PARTICIPATION:
The new law requires the Commissioner to adopt regulations necessary

to implement the evaluation system by June 30, 2015, after consulting
with experts and practitioners in the fields of education, economics and
psychometrics. It also required the Department to establish a process to
accept public comments and recommendations regarding the adoption of
regulations pursuant to the new law and consult in writing with the Secre-
tary of the United States Department of Education on weights, measures
and ranking of evaluation categories and subcomponents. It further
required the release of the response from the Secretary upon receipt
thereof, but in any event, prior to the publication of the regulations.

By letter dated April 28, 2015, the Department sought guidance from
the Secretary of the United States Department of Education on the weights,
measures and ranking of evaluation, as required under the new law and the
Secretary responded.

In accordance with the requirements of the statute, the Department cre-
ated an email box to accept comments on the new evaluation system
(eval2015@nysed.gov). The Department has received and reviewed over
4,000 responses and has taken these comments into consideration in
formulating the proposed amendments. In addition, the Department held a
Learning Summit on May 7, 2015, wherein the Board of Regents hosted a
series of panels to provide recommendations to the Board on the new

evaluation system. Such panels included experts in education, economics,
and psychometrics and State-wide stakeholder groups including but not
limited to NYSUT, UFT, School Boards, NYSCOSS and principal and
parent organizations. Since the new law was enacted in April, the Depart-
ment has also been separately meeting with individual stakeholder groups
and experts in psychometrics to discuss their recommendations on the new
evaluation system.

During the 45-day public comment, the Department also received com-
ments from representatives of various school districts and BOCES located
across the State, including those located in rural areas of the State. In an
effort to address some of these concerns, the Department has revised the
regulation in various places as discussed in the Regulatory Impact State-
ment, as submitted herewith.
Job Impact Statement
The purpose of proposed rule is to implement Subparts D and E of Part EE
of Chapter 56 of the Laws of 2015 relating to Annual Professional Perfor-
mance Reviews of classroom teachers and building principals employed
by school districts and boards of cooperative educational services in order
to implement Education Law § 3012-d. Because it is evident from the
nature of the proposed rule that it will have no impact on the number of
jobs or employment opportunities in New York State, no further steps
were needed to ascertain that fact and none were taken. Accordingly, a job
impact statement is not required and one has not been prepared.
Assessment of Public Comment

Since publication of a Notice of Revised Rule Making in the State Reg-
ister on October 7, 2015, the State Education Department (SED) received
the following comments:

1. COMMENT:
We received some comments requesting the trigger for an appeal of a

State-provided growth score be expanded to include the following:
First, the definition should be expanded to include teachers who receive

an Effective rating on their observations and an Ineffective growth score.
Teachers receiving an Effective score on their observations are deemed by
their lead evaluator to be an effective teacher. A two rating category dif-
ference between the growth score and the observation rating should be
enough to trigger an appeal.

Second, any teacher who receives a group measure score based on a
principal’s growth score should have the same ability to appeal as the
principal does. Simple fairness says if the growth score is not correct for
the principal it cannot be correct for the teachers in the building. When the
group measure was part of the state growth SLO process, the teacher had
no say in the decision to use the measure and the measure may not be re-
lated to their subject area.

Third, any teacher teaching students that are in the 95th percentile of
scores or the 5th percentile of scores who receives an Ineffective should
be eligible to appeal their growth score. This change would address the
questions raised by teachers of students falling into the extremes of perfor-
mance where the tests do not always have enough items to measure growth
properly at either end of the scale.

Fourth, it was suggested that the appeals process be expanded for teach-
ers who receive a growth rating of Ineffective or Developing in the prior
year and the results in both years were based on the NYSAA and
NYSESLAT.

Fifth, one commenter suggested that the appeals process be expanded
to include teachers who have fewer than 20 assessment results who were
continuously enrolled.

DEPARTMENT RESPONSE:
The process for teachers to challenge State-provided growth scores was

added to the regulations to address certain limited circumstances where
there is a significant fluctuation in growth scores from one year to the next
and other non-statistical measures of effectiveness strongly indicate that
the teacher was otherwise Highly Effective and that the score on the State-
provided growth score was an anomaly. Accordingly, the Department
believes that to be eligible for an appeal, it is appropriate to require that a
teacher receive a rating of Highly Effective in the Other Measures
subcomponent.

With respect to scores based on school-wide/group/team measures, the
appeal process was intended to allow teachers or principals to challenge
only State-provided growth scores. In the case of school-wide/group/team
measures, these scores are not generated by the State, but instead are as-
signed by the district. Therefore, these scores cannot be challenged
through the State appeal process. However, depending on a district/
BOCES local appeal process, such scores may be appealed locally.

Regarding allowing appeals in instances where the students in a
teacher’s class or principal’s building have a very low or high proficiency
level on the underlying assessment, the Department does not recommend
changes to the State appeal process because the State-provided growth
model does not measure proficiency, but instead growth, as required by
Education Law §§ 3012-c and 3012-d. Moreover, the Department’s
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regulations provide for a workgroup to be convened to examine evalua-
tions, including the growth model. The Department believes that the
impact of students with very high and very low scores may have on the
growth model is an appropriate topic for the workgroup to consider.

With respect to the comment that the appeals process be expanded for
teachers who receive a growth rating of Ineffective or Developing in the
prior year and the results in both years were based on the NYSAA and
NYSESLAT, the summative results of the State-provided growth model
do not include results from the NYSAA or NYSESLAT. Therefore, the
Department does not recommend any changes to the appeal process.

Another commenter suggested that the appeals process be expanded to
include teachers with fewer than 20 assessment results who were continu-
ously enrolled. A State-provided growth score is not generated for teach-
ers who have fewer than 16 assessment scores. The Department, after
consultation with its vendor, believes that a minimum “n” size of 16 is ap-
propriate and that no changes to the proposed amendment are needed.

Another commenter suggests that the appeals process should be avail-
able to any teacher who is rated Developing on a growth measure, and
whose composite rating has resulted in a rating of Ineffective or Develop-
ing because of potential adverse consequences related to obtaining tenure.
The appeals process was intended to address certain limited circumstances
where there is a significant fluctuation in growth scores from one year to
the next and other non-statistical measures of effectiveness strongly
indicate that the teacher was otherwise Highly Effective and that the score
on the State-provided growth score was an anomaly. The Department does
not believe such a change would be consistent with the intent of the ap-
peals process.

2. COMMENT:
The emergency regulations define a growth model as a statistical

calculation. This definition severely limits what can be submitted for ap-
proval to SED to growth models such as the model currently used by SED
under the state growth category. As the Regents have acknowledged with
the growth score appeals process, these types of models have significant
limitations and can produce serious anomalies. Districts and local unions
would like to have options in this category that teachers can understand
and have confidence in. Statistical growth models do not offer this type of
option. On the State growth side of the calculation, SED has acknowledged
for teachers not covered by the growth model, which is 80 percent of teach-
ers, that student learning objectives that utilize a target setting methodol-
ogy is a comparable measure of growth. This option should be made avail-
able in the second optional assessment category to give districts and local
unions a real choice. We urge you to change the definition of growth model
to allow more options in this category.

DEPARTMENT RESPONSE:
The Department’s regulations provide for a workgroup to be convened

to examine evaluations and review the existing State growth model. The
Department believes that the definition of “growth model” in the optional
subcomponent is a topic best left to further study by the Department and
the workgroup.

3. COMMENT:
The SLO scoring bands contained in the emergency regulations will

significantly change the SLO process in many school districts around the
State. In the observation category, districts were given a range on the scor-
ing bands for the rubrics to allow for local flexibility and to maintain the
current process which has been working well. The same type of option
should be available for the SLO scoring bands to create less disruption. A
change in the scoring bands will require the districts to re-train teachers
and administrators on the SLO process. We urge you to allow districts to
avoid these new training costs by giving them the option to continue their
current SLO scoring bands.

DEPARTMENT RESPONSE:
After lengthy discussion and debate at the June Board of Regents meet-

ing, and after taking into account the recommendations from the May
Learning Summit and other stakeholder feedback, the Board of Regents
chose to adopt the SLO scoring ranges. Further, these ranges mimic the
ranges that the Department has recommended through guidance under
Education Law § 3012-c.

4. COMMENT:
Section 3012-c(4) required that TIPs be developed locally through col-

lective bargaining. The emergency regulations attempt to change this pro-
vision and remove TIPs from the bargaining process. However, section
3012-d did not give SED the authority to modify the TIPs provision in this
way. In addition, TIPs are a mandatory subject of bargaining because they
are procedures related to both the evaluation process under 3012-d and the
disciplinary process under 3020-b. Also, virtually every plan in the state
has a collectively bargained TIPs process, and even if these agreements
include non-mandatory provisions, such provisions are now mandatorily
negotiable pursuant to the Taylor Law. SED cannot alter the mandatory
nature of a subject of bargaining through regulation, so districts that refuse
to bargain over TIPs will be violating the Taylor Law. If the regulation

remains in its current form, it is likely that bargaining over the new APPR
will be disrupted and there will be significant delays in getting plans
completed. We therefore urge you to amend the regulations to simply
continue the statutory provisions from section 3012-c regarding TIPs.

DEPARTMENT RESPONSE:
Pursuant to Education Law § 3012-d(15), the Commissioner shall

determine the extent to which Teacher Improvement Plans and/or Principal
Improvement plans of § 3012-c apply to § 3012-d. The Department
believes that the changes made in the regulation to TIP/PIPs, were within
its statutory authority to change.

5. COMMENT:
The emergency regulations purport to give SED the power to require

changes to collective bargaining agreements as part of a corrective action
plan. However, section 3012-d did not give SED the authority to modify
the terms of the corrective action provision as written in 3012-c in this
manner. In addition, the Taylor Law precludes SED from dictating the
terms of a collective bargaining agreement or requiring changes in a col-
lectively bargained APPR plan that has been approved by SED. Such ac-
tions if taken by SED could also unconstitutionally impair duly negotiated
agreements. We therefore urge you to amend the regulations to delete the
reference to requiring changes to collective bargaining agreements.

DEPARTMENT RESPONSE:
Pursuant to Education Law § 3012-d(15), the Commissioner shall

determine the extent to which the corrective action requirements of
§ 3012-c apply to § 3012-d. The Department believes that the changes
made in the regulation to corrective action were within its statutory author-
ity to change.

6. COMMENT:
Current APPR guidance requires teachers who administer the NYSAA

or NYSESLAT to their students to use these assessments as the summa-
tive assessment for their SLOs. Since these exams were not created for
this purpose, we are requesting local flexibility in determining the summa-
tive assessment to be used for the SLOs for these teachers. We urge you to
provide this flexibility by amending current guidance.

DEPARTMENT RESPONSE:
Education Law § 3012-d(4)(a)(1)(B) states that any teacher whose

course ends in a state-created or administered assessment for which there
is no state-provided growth model must use that assessment as the underly-
ing evidence for the SLO. The Department believes that the current regula-
tions and guidance are consistent with this statutory requirement.

7. COMMENT:
An area of principal concern relates to that part of the September emer-

gency Rule that proposes the addition of a new section 30-3.16. That sec-
tion would allow teachers and principals to challenge their state-provided
growth score and obtain a revised APPR rating if they are successful in
such challenge.

Specifically, section 30-3.16(c) provides that:
... if the Department overturns a teacher’s/principal’s rating on the State-

provided growth score, the district/BOCES shall substitute the teacher’s/
principal’s results on the back-up SLO developed by the district/BOCES
for such teacher/principal. If a back-up SLO was not developed, then the
teacher’s/principal’s overall composite score and rating shall be based on
the portions of their annual professional performance review not affected
by the nullification of the State-provided growth score... (emphasis added).

Pursuant to the text of the bolded language, it would be reasonable to
conclude that the development of back-up SLOs is not mandatory. In
contrast, however, the plain terms of section 30-3.4(b)(1)(iv) expressly
state that:

Districts shall develop back-up SLOs for all teachers whose courses
end in a State created or administered test for which there is a State-
provided growth model to use in the event that no State-provided growth
score can be generated for such teachers.

Clearly, the apparent conflict between both sections of the proposed
Rule thus creates confusion regarding the mandatory/non-mandatory
nature of back-up SLOs. Are school districts required to develop back-up
SLOs or not? If SLOs are required by section 30-3.4(b)(1)(iv), then there
should be no language in section 30-3.16 that can be interpreted to suggest
the contrary.

Thus, the Association urges that, to avoid confusion over the proper
implementation of the proposed rules, the Board of Regents adopt revi-
sions that remove the ambiguities presented by the language discussed
above.

DEPARTMENT RESPONSE:
Section 30-3.4(b)(1)(iv) requires districts to develop back-up SLOs for

all teachers whose courses end in a State created or administered test for
which there is a State-provided growth model to use in the event that no
State-provided growth score can be generated for such teachers. Section
30-3.4(b)(1)(iv) applies to annual professional performance review plans
negotiated pursuant to Education Law § 3012-d. However, the appeals
process described in section 30-3.16 applies to APPRs conducted in the
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2015-2016 school year and thereafter. Therefore, there may be some rare
circumstances under Education Law § 3012-c where the district did not
develop back-up SLOs even though the Department recommended that
they be set. Therefore, no change is needed.

8. COMMENT:
The Westchester Putnam School Boards Association strongly supports

a two-year moratorium on the implementation of 3012-d and the concur-
rent establishment of a panel of experts (including school district
practitioners) to provide guidance on the development of a reliable, valid,
educationally sound accountability system. This new accountability
system must serve the best interests of our children’s K-12 education; it
should be clear in intent, yet broad enough to allow SED to develop and
implement a system that has the flexibility to address the diverse needs of
our school districts. And its implementation must not be linked to state aid
payments.

DEPARTMENT RESPONSE:
The Department has considered this comment. However since this com-

ment seeks legislative amendments, no response is necessary.
9. COMMENT:
Based on the current interpretation of Subpart section 30-3.4(b)(1)(iii),

identified below, my district is being encouraged to link some teachers in
our K-2 Primary School to state assessments used in our 3-6 Intermediate
School. I do not believe the current interpretation of Subpart section 30-
3.4(b)(1)(iii) makes sense because will not measure the true contribution
of some of our teachers.

The language in this subpart does not indicate that SLOs for teachers
whose courses do not end in a state test need to be tied to ‘‘course
specific’’ assessments... it indicates the option of ‘‘using SLOs’’ based on
‘‘approved assessments’’ or linked to state assessments. In our case, it
does not make sense for instance, to link our K-2 Physical Education
teacher to any state assessment used in a building where he does not teach.
It does make sense, however, to link him to the students in the building
where he works using the state approved assessment results, as measured
by SLOs, since he will have more of a direct impact on their learning for
the given year. For instance, he may use a Common Core Tier 2 Vocabu-
lary word wall during PE classes that will directly impact the performance
of K-2 students on the actual state-approved third party STAR Reading as-
sessment that his students will take at the end of the year for ELA... as
measured by the SLOs created by each teacher in the building. The K-2
Principal will be tied to the SLOs for all students in the building, and I
believe the regulation language above provides enough latitude to do the
same for those K-2 teachers whose course does not end in a State test.
However, that does not seem to be how it is being interpreted.

DEPARTMENT RESPONSE:
Education Law § 3012-d(6)(d) requires that all district or regionally-

developed assessments that are intended to be used for APPR purposes be
approved by the Department. As part of the Assessment Request for
Qualifications (RFQ) process, applicants must specify the grades and
subjects for which their assessments meet all of the required criteria. Ac-
cordingly, if an assessment provider only indicates that their assessment
can be used to measure student learning in certain grades and subjects as
part of their RFQ application, the Department can only approve the as-
sessment for use in those grades and subjects.

10. COMMENT:
The ‘‘observable’’ aspect of these regulations has been confusing to

those in the field. As a group the leaders at this conference were befuddled
by the idea that aspects of the NY State Learning Standards could be
eliminated at the local level from the evaluation process. The guidance
that was reiterated today was that it is a local decision for each district to
determine what s observable in their rubric. Many of us would respect-
fully ask for this language to be reconsidered.

Each approved rubric was approved because it corresponded back to
the NY State Teaching Standards. Every leader in my work groups today
said they could very easily make a case for observability in each of the
seven NY State Teaching Standards.

We discussed that it made much more sense to us to say that all the NY
State Teaching Standards need to be observed and rated but that it is a lo-
cal decision, based upon the varying rubrics, to determine which rubric
sub-components are observable.

The current language allows for far too much inconsistency in the scor-
ing and comparability of the teacher performance half. For instance, my
BOCES weighted the professional responsibilities aspects of the rubric at
20%. Meanwhile, a neighboring district removed these teaching standards
from their evaluations all together and their teachers will not be rated on
any of those standards.

DEPARTMENT RESPONSE:
Rubric providers will be asked to identify the observable teaching stan-

dards in the rubrics in the new RFQ being issued by the Department. With
regard to consideration of the observable standards and their respective
indicators, Education Law § 3012-d(6) prohibits the use of artifacts of

teacher practice in any subcomponent of a teacher’s evaluation. Accord-
ingly, sections 30-3.4(d)(2)(ix) and (x) of the Rules of the Board of
Regents limit observations to only those subcomponents of the practice
rubric that are observable, while at the same time recognizing that parts of
the rubric that are not observable during classroom observations may be
incorporated into the observation score where they are observed during
any optional pre- or post-observation review or other natural conversa-
tions between teachers and their evaluators. The intention of the regula-
tory language is provide flexibility to districts and BOCES to implement
observation procedures that provide meaningful feedback to educators on
their practice while maintaining fidelity to the requirements of Education
Law § 3012-d.

11. COMMENT:
There appears to be confusion over what constitutes an ‘‘observation

cycle’’ Some interpret this as an entire school year with a teacher's scores
growing in a fluid manner throughout the year. Others interpret an
observation cycle to be attached to an observation type (i.e. in our district
the observation cycle for an announced observation begins with the pre-
observation, ends with the post-observation and is contractually completed
in an 18 day window). It is our interpretation that after the 18 days of this
cycle, the score earned for this observation type remains static. The teacher
will receive additional scores from their other observation types during
additional observation cycles throughout the school year. The scores from
the observation cycles will be averaged and then weighted by observer
type in determining the 1-4 score to be put into the matrix.

DEPARTMENT RESPONSE:
Neither the law nor the regulations mention or define “observation

cycle” and Education Law § 3012-d(10)(b) requires districts and BOCES
to collectively bargain how to implement the provisions of the teacher
observation/principal school visit category.. Therefore, the parameters for
what will or will not be included as part of the observation process shall be
determined locally.

12. COMMENT:
Out of the 90 students in my charge, 9 chose to sit for the NYS Math

assessment. Because I did not have at least 16 students take the assess-
ment, I could not generate an individual state provided growth score. The
back up plan my district put in place was for me, and others just like me,
to receive the principal’s score. His score is derived from all the students
who took both the ELA and Math assessments. This negatively impacts
me, as the score I received does not correlate with the students I teach.
This is a problem for me because I am now rated in my growth component
as a developing teacher. This rating is based on student performance of
students I do not teach.

It is important to note that I could not appeal the score the district as-
signed to me because according to the NYSED growth score appeal pro-
cess, if I received a building level score, I was not eligible for the appeal.
However, my administrative colleagues may appeal their scores. How is
this fair? How does the Board of Regents rationalize this system of evalu-
ation?

DEPARTMENT RESPONSE:
See response to comment #1. With respect to scores based on school-

wide/group/team measures, the appeal process was intended to allow
teachers or principals to challenge only State-provided growth scores. In
the case of school-wide/group/team measures, these scores are not gener-
ated by the State, but instead are assigned by the district. Therefore, these
scores cannot be challenged through the State appeal process. However,
depending on a district/BOCES local appeal process, such scores may be
appealed locally.

13. COMMENT: Another commenter asks the Department to define an
independent evaluator to mean:

a. the evaluator must not work or have previously worked in the school
where the teacher being observed works;

b. the evaluator must not work or have previouslys worked for or with
the principal or any assistant principal of the school where the teacher be-
ing observed works;

c. the evaluator’s own performance review or any salary, rate of pay or
benefit must not be based on or affected in any way by the ratings given to
teachers; and

d. the evaluator may not confer with the teacher’s supervisor during the
school supervisor.

DEPARTMENT RESPONSE:
Education Law § 3012-d(4)(b)(2) requires that teachers be evaluated

based on a classroom observation by an impartial independent trained
evaluator or evaluators selected by the district. The statute allows an inde-
pendent trained evaluator to be employed in the same district, but not the
same building. The proposed amendment is consistent with the statute.
The Department has received numerous comments from districts, request-
ing flexibility from this requirement and the proposed amendment allows
certain districts in limited situations to apply for a hardship waiver from
this requirement. In light of the numerous comments received requesting
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flexibility from this requirement, the Department does not believe that
more stringent requirements are needed.

14. COMMENT:
One comment suggests that the Department make explicit that “other

natural conversations” refer to conversations about an observed lesson or
other parts of the rubric that relate to the lesson observed that may not
have been directly observed.

DEPARTMENT RESPONSE:
The proposed amendment provides districts/BOCES with the flexibility

to observe the New York State Teaching Standards/Domains that are part
of the rubric but not observable during the classroom observation during
any optional pre-observation conference or post-observation review or
other natural conversations between the teacher and the evaluator and
incorporated into the observation score. In an effort to provide districts/
BOCES with flexibility, the Department does not believe that a single def-
inition of “other natural conversations” is necessary.

15. COMMENT:
Another commenter suggests that the Department expand the district

waiver regarding placement of students by allowing the teacher improve-
ment plan to constitute the improvement plan that allows a district to be
eligible for a waiver from the requirement that no student be placed in the
classes of teachers with Ineffective ratings for two years. In addition, the
waiver should be automatically granted in schools that have only one
teacher of a subject.

DEPARTMENT RESPONSE:
Section 30-3.14 of the proposed amendment allows the Commissioner

to grant a waiver from the statutory prohibition of a student receiving a
teacher rated ineffective for two consecutive years if a district cannot
make alternative arrangements and/or reassign a teacher to another grade/
subject because a hardship exists (for example, too few teachers with
higher ratings are qualified to teach such subject in that district); and the
district has an improvement and/or removal plan in place for the teacher at
issue that meets certain guidelines prescribed by the Commissioner. The
Department will consider whether a TIP is acceptable when drafting its
guidelines. Moreover, the waiver may already be granted for districts that
only have one teacher in a certain subject area if they have an improve-
ment and/or removal plan in place. Therefore, the Department does not
believe a change is needed.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Voluntary Institutional Accreditation for Title IV Purposes

I.D. No. EDU-49-15-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Subpart 4-1 of Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided),
210(not subdivided), 214(not subdivided), 215(not subdivided), 305(1)
and (2)
Subject: Voluntary institutional accreditation for Title IV purposes.
Purpose: To clarify existing standards and procedures that must be met by
institutions of higher education seeking voluntary accreditation by the
Board of Regents and the Commissioner of Education.
Substance of proposed rule (Full text is posted at the following State
website:http://www.regents.nysed.gov/meetings/2015/2015-11/
higher-education): The Commissioner of Education proposes to amend
Section 4-1 of the Commissioner’s regulations, relating to voluntary
institutional accreditation for Title IV purposes.

The following is a summary of the major substantive changes to the
proposed rule.

Clause (j) of subparagraph (iv) of paragraph (1) of subdivision (i) of
section 4-1.4 is amended to remove the requirement to compute statistics
on student retention and graduation consistent with data reported to the
Department through its higher education data system.

Paragraph (2) of subdivision (a) of section 4-1.5 is amended to remove
the requirement of the Department to notify the institution of timelines for
commencement of the comprehensive review for institutions seeking re-
newal of accreditation under the outdated transitional procedures.

Paragraph (3) of subdivision (a) of section 4-1.5 is amended to remove
the requirement that the institution submit a copy of the institutional as-
sessment plan developed pursuant to section 52.2(e)(3) with each self-
study.

Paragraph (4) of subdivision (a) of section 4-1.5 is amended to clarify
the basis for initiating a site visit.

Paragraph (6) of subdivision (a) of section 4-1.5 is amended to revise
the title of the draft compliance review report to compliance Report.

Paragraph (7) of subdivision (a) of section 4-1.5 is amended to clarify
that the compliance review report is referred to as the Department’s rec-
ommendation and that such report shall include a copy of the compliance
report and the institution’s response to such report.

Subparagraphs (i) and (ii) of paragraph (8) of subdivision (a) of section
4-1.5 are amended to clarify that a written response to the department’s
recommendation may be submitted to the Department.

Subparagraph (iii) of paragraph (8) of subdivision (a) of section 4-1.5 is
amended to clarify the components of the record before the advisory
council.

Subparagraph (iv) of paragraph (8) of subdivision (a) of section 4-1.5 is
amended to clarify that the advisory council, upon conclusion of its review,
shall prepare a recommendation with a report of the findings based upon
the record and testimony considered by the advisory council.

Subparagraph (v) of paragraph (8) of subdivision (a) of section 4-1.5 is
amended to revise the language in accordance with 4-1.5(a)(8)(iv), above.

Subparagraph (i) of paragraph (9) of subdivision (a) of section 4-1.5 is
amended to clarify that the institution and the deputy commissioner have a
right to appeal the recommendation of the advisory council.

Subparagraph (ii) of paragraph (9) of subdivision (a) of section 4-1.5 is
amended to revise the language in accordance with 4-1.5(a)(8)(iv), above
and to add that notice of the institution’s intent to appeal must be made in
writing, by first-class mail, express delivery, or personal service.

Subparagraph (iii) of paragraph (9) of subdivision (a) of section 4-1.5 is
amended to revise the language in accordance with 4-1.5(a)(8)(iv), above.

Clause (a) of Subparagraph (iii) of paragraph (9) of subdivision (a) of
section 4-1.5 is amended to revise the language in accordance with
4-1.5(a)(8)(iv), above.

Clause (b) of Subparagraph (iii) of paragraph (9) of subdivision (a) of
section 4-1.5 is amended to revise the language in accordance with
4-1.5(a)(8)(iv), above.

Subparagraph (iv) of paragraph (9) of subdivision (a) of section 4-1.5 is
amended to clarify that the Commissioner shall consider new financial in-
formation submitted by the institution as part of its appeal if the only
remaining deficiency noted by the agency is the institution’s failure to
meet any agency standard pertaining to finances.

Paragraph (10) of subdivision (a) of section 4-1.5 is amended to clarify
the record on appeal to the Board of Regents. Additionally, that paragraph
is amended to clarify the right to appeal from an adverse accreditation ac-
tion or probationary accreditation by the Board of Regents is only in
limited circumstances where such determination is arbitrary or capricious
or affected by an error of law or facts.

Subparagraph (i) of paragraph (11) of subdivision (a) of section 4-1.5 is
amended to clarify the institution’s right to be represented by counsel dur-
ing such an appeal.

Subparagraph (ii) of paragraph (11) of subdivision (a) of section 4-1.5
is amended to clarify that an appeal may be commenced by the filing of an
appeal with the Board of Regents within 20 days of the determination of
adverse accreditation action or granting probationary accreditation.

Subparagraph (iv) of paragraph (11) of subdivision (a) of section 4-1.5
is amended to revise the requirement to forward the appeal to the
institutional accreditation appeals board within 20 days of receipt of such
appeal.

Subparagraph (v) of paragraph (11) of subdivision (a) of section 4-1.5
is added to provide for the filing of a written response by the Board of
Regents within 30 days of receipt of the appeal.

Subparagraph (vi) of paragraph (11) of subdivision (a) of section 4-1.5
is amended to require the institutional accreditation appeals board to
provide 10 days written notice of the time and place of the appeal to the
institution and the Commissioner and the Board of Regents.

Clauses (a), (b) and (c) of subparagraph (vii) of paragraph (11) of
subdivision (a) of section 4-1.5 are amended to provide the rules for the
hearing procedures, the conduct of the hearing and the record of the
hearing.

Subparagraph (viii) of paragraph (11) of subdivision (a) of section 4-1.5
is amended to provide that the institutional accreditation appeals board de-
cision to affirm, reverse, remand or amend the Board of Regents’ determi-
nation of adverse accreditation action or granting probationary accredita-
tion shall be by a majority vote.

Subclauses (4) and (5) of clause (b) of subparagraph (ix) of paragraph
(11) of subdivision (a) of section 4-1.5 is amended to revise the language
in accordance with 4-1.5(a)(8), above.

Subclause (6) of clause (b) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to apply the same procedures
prescribed in 4-1.5 (a).

Subclause (9) of clause (b) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to apply the same procedures
prescribed in 4-1.5 (a)(10).

Subclause (4) of clause (c) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to revise the title of the draft
probationary review report to the probationary review report.
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Subclause (5) of clause (c) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to revise the language in ac-
cordance with 4-1.5 (a)(11), above.

Item (iii) of subclause (6) of clause (c) of subparagraph (ix) of paragraph
(11) of subdivision (a) of section 4-1.5 is amended to add that the advisory
council shall also review any other documentation upon which the
department’s recommendation was based.

Item (iv) of subclause (5) of clause (c) of subparagraph (ix) of paragraph
(11) of subdivision (a) of section 4-1.5 is amended to clarify that the advi-
sory council’s recommendation must be based on the record and the
testimony before the council.

Subclause (7) of clause (c) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to revise the language in ac-
cordance with 4-1.5 (a)(11), above.

Subclause (9) of clause (c) of subparagraph (ix) of paragraph (11) of
subdivision (a) of section 4-1.5 is amended to apply the same procedures
prescribed in 4-1.5 (a)(10).

Clause (d) of subparagraph (ix) of paragraph (11) of subdivision (a) of
section 4-1.5 is amended to replaces references to substantive change
review report to Department recommendation and substitute the word “de-
cision” with “determination” and other technical amendments.
Text of proposed rule and any required statements and analyses may be
obtained from: Kirti Goswami, State Education Department, Office of
Counsel, State Education Building, Room 148, 89 Washington Ave.,
Albany, NY 12234, (518) 474-6400, email: legal@nysed.gov
Data, views or arguments may be submitted to: Peg Rivers, State Educa-
tion Department, Office of Higher Education, Room 979 EBA, 89
Washington Ave., Albany, NY 12234, (518) 486-3633, email:
regcomments@nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Section 207 of the Education Law grants general rule-making authority

to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Section 210 of the Education Law grants to the Board of Regents the
authority to register domestic and foreign institutions in terms of New
York standards.

Section 214 of the Education Law provides that higher educational
institutions that are incorporated in New York State shall be members of
The University of the State of New York.

Section 215 of the Education Law authorizes the Commissioner of
Education to visit, examine, and inspect schools or institutions under the
educational supervision of the State and require reports from such schools.

Subdivision (1) of section 305 of the Education Law empowers the
Commissioner of Education to enforce all laws relating to the educational
system of the State and execute all educational policies determined by the
Board of Regents.

Subdivision (2) of section 305 of the Education Law authorizes the
Commissioner of Education to have general supervision over all schools
and institutions subject to the Education Law.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment carries out the legislative objectives of the

above-referenced statutes by clarifying existing standards and procedures
that must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education.

3. NEEDS AND BENEFITS:
Institutional accreditation is distinct from the Regents authority to au-

thorize colleges and register programs of study. All New York degree-
granting institutions must be authorized by the Regents to operate as a col-
lege or university. The Department also reviews and registers individual
credit-bearing programs according to the standards prescribed in the Com-
missioner’s Regulations. Together, the Regents approval to confer degrees
and Department program registration make up the State authorization
process.

The U.S. Department of Education also requires institutions to be ac-
credited to receive Title IV funding. This process was established to ensure
that financial aid funds are distributed only to institutions that meet a com-
mon set of standards. Institutional accreditation entails a complete review
of the entire college or university and its ability to meet standards defined
by the U.S. Department of Education (USDE) to ensure the sound invest-
ment of financial aid funds and the quality of the student’s education. It
requires a thorough self-examination by the institution and a peer review
on-site visit that is intended to identify areas where improvement may be
needed and support an institution's compliance with accreditation
standards.

The ability to serve as an accrediting agency is granted by USDE. The
Regents and Commissioner are the only state agency authorized by USDE

as an institutional accrediting agency. The Regents have held this authori-
zation since 1952. All accrediting agencies must be recognized by USDE
and must re-apply periodically to renew their recognition. The Board of
Regents and Commissioner of Education recently underwent a thorough
review by USDE and the Secretary of Education continued the Regents
authority as a nationally recognized institutional accrediting agency until
2017.

As an accrediting agency, our ongoing responsibilities include periodic
review of the standards for accreditation included in Subpart 4-1 of the
Rules of the Board of Regents. In conducting that review, the Department
identified areas where proposed revisions are needed (most of which are
of a technical nature) to provide clarity to institutions accredited by the
Regents and Commissioner about the accreditation process.

The amendments are being proposed to make a technical change to
delete an outdated reference that requires institutions to report statistics on
retention and graduation rates in a manner consistent with data reported to
the Department through its higher education data system and to make sev-
eral technical revisions in the procedures for accreditation to clarify steps
in the process and make clear the basis upon which accreditation recom-
mendations and determinations are made. The amendments also clarify
details about the appeals process that is available to institutions that receive
adverse accreditation actions or probationary accreditation by the Regents,
making the appeal process more aligned with what is required by other ac-
crediting bodies, such as Middle States.

4. COSTS:
(a) Costs to State government. This amendment will not impose any ad-

ditional costs on State government over and above the current costs for ac-
crediting institutions pursuant to Subpart 4-1 of the Rules of the Board of
Regents. The Department will use existing personnel and resources to
review institutions for accreditation under this Subpart.

(b) Costs to local government. None.
(c) Costs to private regulated parties. The proposed amendment requires

institutions seeking or maintaining accreditation by the Board of Regents
to archive all print and online catalogs annually and to retain all archived
copies permanently. The Department believes that currently accredited
institutions are already performing these tasks and, therefore, there will be
no additional cost to the institution. The other requirements of the
proposed amendment will not impose additional costs on institutions of
higher education.

(d) Costs to the regulatory agency. As stated above under Costs to State
Government, the proposed amendment would not impose additional costs
on the State Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment concerns the institutional accreditation of

institutions of higher education. It does not impose any program, service,
duty, or responsibility on local governments.

6. PAPERWORK:
The proposed amendment imposes minimal additional paperwork for

institutions voluntarily applying to the Board of Regents and the Commis-
sioner of Education for institutional accreditation.

Since the amendment proposes minimal reporting and recordkeeping
requirements, the State Education Department expects that existing fac-
ulty and staff at colleges will have the necessary expertise to satisfy the
requirements of the proposed amendment as part of their ongoing
responsibilities.

7. DUPLICATION:
The standards and procedures for voluntary institutional accreditation

build on requirements and standards for the registration of undergraduate
and graduate programs set forth in Part 52 of the Regulations of the Com-
missioner of Education. In some cases, additional requirements are
imposed for accreditation but these standards do not conflict with program
registration standards.

8. ALTERNATIVES:
There are no viable alternatives to the proposed amendment, and none

were considered.
9. FEDERAL STANDARDS:
The proposed amendment is consistent with Federal requirements,

which specify subject categories for which an accrediting agency, ap-
proved by U.S. Secretary of Education, must have standards and proce-
dures for the accreditation of higher education institutions, and the require-
ment of periodic review of the standards by the accrediting agency.

10. COMPLIANCE SCHEDULE:
The amendment would be effective on its stated effective date.

Regulatory Flexibility Analysis
The proposed amendment clarifies existing standards and procedures that
must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education
and therefore does not have any adverse economic impact or impose any
compliance requirements on small businesses or local governments.
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Because it is evident from the nature of the proposed amendment that it
will have no impact on small businesses or local governments, no further
steps were needed to ascertain that fact and none were taken. Accordingly,
a regulatory flexibility analysis is not required and one has not been
prepared.
Rural Area Flexibility Analysis

1. Types and estimate of number of rural areas:
The proposed amendment clarifies existing standards and procedures

that must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education.

2. Reporting, recordkeeping, and other compliance requirements and
professional services:

The proposed amendment will not establish additional reporting or
recordkeeping requirements. The proposed amendment will not require
regulated parties, including those located in rural areas, to hire profes-
sional services in order to comply.

3. Costs:
The amendment will not impose additional costs on regulated parties,

including those located in rural areas of New York State. The proposed
amendment will not increase costs, and may provide cost-savings to
regulated parties.

4. Minimizing adverse impact:
The proposed amendment clarifies existing standards and procedures

that must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education.
Accordingly, it is neither appropriate nor warranted to establish different
requirements for entities located in rural areas. Because of the nature of
the proposed rule, alternative approaches for rural areas were not
considered.

5. Rural area participation:
The State Education Department has sent the proposed amendment to

the Rural Advisory Committee for comment, which has members who
live or work in rural areas across the State.
Job Impact Statement
The proposed amendment clarifies existing standards and procedures that
must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education.
The State Education Department expects that the proposed amendment
will not have a negative impact on the number of jobs or employment op-
portunities at higher education institutions or in any other field, and that
higher education institutions will use existing staff to satisfy accreditation
requirements as part of their on-going responsibilities. Therefore, the
amendment will have no impact on jobs or employment opportunities at
these institutions. Because it is evident from the nature of the proposed
amendment that it will have no impact on jobs and employment opportuni-
ties, no further steps were needed to ascertain these facts and none were
taken. Accordingly, a job impact statement was not required and one was
not prepared.

Department of Financial Services

EMERGENCY
RULE MAKING

Business Conduct of Mortgage Loan Servicers

I.D. No. DFS-49-15-00012-E
Filing No. 1022
Filing Date: 2015-11-24
Effective Date: 2015-11-26

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 419 to Title 3 NYCRR.
Statutory authority: Banking Law, art. 12-D
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The legislature
required the registration of mortgage loan servicers as part of the Mortgage
Lending Reform Law of 2008 (Ch. 472, Laws of 2008, hereinafter, the
“Mortgage Lending Reform Law”) to help address the existing foreclo-
sure crisis in the state. By registering servicers and requiring that servicers
engage in the business of mortgage loan servicing in compliance with

rules and regulations adopted by the Superintendent, the legislature
intended to help ensure that servicers conduct their business in a manner
acceptable to the Department. However, since the passage of the Mortgage
Lending Reform Law, foreclosures continue to pose a significant threat to
New York homeowners. The Department continues to receive complaints
from homeowners and housing advocates that mortgage loan servicers’ re-
sponse to delinquencies and their efforts at loss mitigation are inadequate.
These rules are intended to provide clear guidance to mortgage loan
servicers as to the procedures and standards they should follow with re-
spect to loan delinquencies. The rules impose a duty of fair dealing on
loan servicers in their communications, transactions and other dealings
with borrowers. In addition, the rule sets standards with respect to the
handling of loan delinquencies and loss mitigation. The rule further
requires specific reporting on the status of delinquent loans with the
Department so that it has the information necessary to assess loan
servicers’ performance.

In addition to addressing the pressing issue of mortgage loan delinquen-
cies and loss mitigation, the rule addresses other areas of significant
concern to homeowners, including the handling of borrower complaints
and inquiries, the payment of taxes and insurance, crediting of payments
and handling of late payments, payoff balances and servicer fees. The rule
also sets forth prohibited practices such as engaging in deceptive practices
or placing homeowners’ insurance on property when the servicers has rea-
son to know that the homeowner has an effective policy for such insurance.
Subject: Business conduct of mortgage loan servicers.
Purpose: To implement the purpose and provisions of the Mortgage Lend-
ing Reform Law of 2008 with respect to mortgage loan servicers.
Substance of emergency rule: Section 419.1 contains definitions of terms
that are used in Part 419 and not otherwise defined in Part 418, including
“Servicer”, “Qualified Written Request” and “Loan Modification”.

Section 419.2 establishes a duty of fair dealing for Servicers in connec-
tion with their transactions with borrowers, which includes a duty to
pursue loss mitigation with the borrower as set forth in Section 419.11.

Section 419.3 requires compliance with other State and Federal laws re-
lating to mortgage loan servicing, including Banking Law Article 12-D,
RESPA, and the Truth-in-Lending Act.

Section 419.4 describes the requirements and procedures for handling
to consumer complaints and inquiries.

Section 419.5 describes the requirements for a servicer making pay-
ments of taxes or insurance premiums for borrowers.

Section 419.6 describes requirements for crediting payments from bor-
rowers and handling late payments.

Section 419.7 describes the requirements of an annual account state-
ment which must be provided to borrowers in plain language showing the
unpaid principal balance at the end of the preceding 12-month period, the
interest paid during that period and the amounts deposited into and
disbursed from escrow. The section also describes the Servicer’s obliga-
tions with respect to providing a payment history when requested by the
borrower or borrower’s representative.

Section 419.8 requires a late payment notice be sent to a borrower no
later than 17 days after the payment remains unpaid.

Section 419.9 describes the required provision of a payoff statement
that contains a clear, understandable and accurate statement of the total
amount that is required to pay off the mortgage loan as of a specified date.

Section 419.10 sets forth the requirements relating to fees permitted to
be collected by Servicers and also requires Servicers to maintain and
update at least semi-annually a schedule of standard or common fees on
their website.

Section 419.11 sets forth the Servicer’s obligations with respect to
handling of loan delinquencies and loss mitigation, including an obliga-
tion to make reasonable and good faith efforts to pursue appropriate loss
mitigation options, including loan modifications. This Section includes
requirements relating to procedures and protocols for handling loss miti-
gation, providing borrowers with information regarding the Servicer’s
loss mitigation process, decision-making and available counseling
programs and resources.

Section 419.12 describes the quarterly reports that the Superintendent
may require Servicers to submit to the Superintendent, including informa-
tion relating to the aggregate number of mortgages serviced by the
Servicer, the number of mortgages in default, information relating to loss
mitigation activities, and information relating to mortgage modifications.

Section 419.13 describes the books and records that Servicers are
required to maintain as well as other reports the Superintendent may
require Servicers to file in order to determine whether the Servicer is
complying with applicable laws and regulations. These include books and
records regarding loan payments received, communications with borrow-
ers, financial reports and audited financial statements.

Section 419.14 sets forth the activities prohibited by the regulation,
including engaging in misrepresentations or material omissions and plac-
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ing insurance on a mortgage property without written notice when the
Servicer has reason to know the homeowner has an effective policy in
place.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish a notice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 21, 2016.
Text of rule and any required statements and analyses may be obtained
from: Hadas A. Jacobi, NYS Department of Financial Services, 1 State
Street, New York, NY 10004, (212) 480-5890, email:
hadas.jacobi@dfs.ny.gov
Regulatory Impact Statement

1. Statutory Authority.
Article 12-D of the Banking Law, as amended by the Legislature in the

Mortgage Lending Reform Law of 2008 (Ch. 472, Laws of 2008, herein-
after, the “Mortgage Lending Reform Law”), creates a framework for the
regulation of mortgage loan servicers. Mortgage loan servicers are
individuals or entities which engage in the business of servicing mortgage
loans for residential real property located in New York. That legislation
also authorizes the adoption of regulations implementing its provisions.
(See, e.g., Banking Law Sections 590(2) (b-1) and 595-b.)

Subsection (1) of Section 590 of the Banking Law was amended by the
Mortgage Lending Reform Law to add the definitions of “mortgage loan
servicer” and “servicing mortgage loans”. (Section 590(1)(h) and Section
590(1)(i).)

A new paragraph (b-1) was added to Subdivision (2) of Section 590 of
the Banking Law. This new paragraph prohibits a person or entity from
engaging in the business of servicing mortgage loans without first being
registered with the Superintendent. The registration requirements do not
apply to an “exempt organization,” licensed mortgage banker or registered
mortgage broker.

This new paragraph also authorizes the Superintendent to refuse to reg-
ister an MLS on the same grounds as he or she may refuse to register a
mortgage broker under Banking Law Section 592-a(2).

Subsection (3) of Section 590 was amended by the Subprime Law to
clarify the power of the banking board to promulgate rules and regulations
and to extend the rulemaking authority regarding regulations for the
protection of consumers and regulations to define improper or fraudulent
business practices to cover mortgage loan servicers, as well as mortgage
bankers, mortgage brokers and exempt organizations. The functions and
powers of the banking board have since been transferred to the Superin-
tendent of Financial Services, pursuant to Part A of Chapter 62 of the
Laws of 2011, Section 89.

New Paragraph (d) was added to Subsection (5) of Section 590 by the
Mortgage Lending Reform Law and requires mortgage loan servicers to
engage in the servicing business in conformity with the Banking Law,
such rules and regulations as may be promulgated by the Banking Board
or prescribed by the Superintendent, and all applicable federal laws, rules
and regulations.

New Subsection (1) of Section 595-b was added by the Mortgage Lend-
ing Reform Law and requires the Superintendent to promulgate regula-
tions and policies governing the grounds to impose a fine or penalty with
respect to the activities of a mortgage loan servicer. Also, the Mortgage
Lending Reform Law amends the penalty provision of Subdivision (1) of
Section 598 to apply to mortgage loan servicers as well as to other entities.

New Subdivision (2) of Section 595-b was added by the Mortgage
Lending Reform Law and authorizes the Superintendent to prescribe
regulations relating to disclosure to borrowers of interest rate resets,
requirements for providing payoff statements, and governing the timing of
crediting of payments made by the borrower.

Section 596 was amended by the Mortgage Lending Reform Law to
extend the Superintendent’s examination authority over licensees and
registrants to cover mortgage loan servicers. The provisions of Banking
Law Section 36(10) making examination reports confidential are also
extended to cover mortgage loan servicers.

Similarly, the books and records requirements in Section 597 covering
licensees, registrants and exempt organizations were amended by the
Mortgage Lending Reform Law to cover servicers and a provision was
added authorizing the Superintendent to require that servicers file annual
reports or other regular or special reports.

The power of the Superintendent to require regulated entities to appear
and explain apparent violations of law and regulations was extended by
the Mortgage Lending Reform Law to cover mortgage loan servicers
(Subdivision (1) of Section 39), as was the power to order the discontinu-
ance of unauthorized or unsafe practices (Subdivision (2) of Section 39)
and to order that accounts be kept in a prescribed manner (Subdivision (5)
of Section 39).

Finally, mortgage loan servicers were added to the list of entities subject
to the Superintendent’s power to impose monetary penalties for violations

of a law, regulation or order. (Paragraph (a) of Subdivision (1) of Section
44).

The fee amounts for mortgage loan servicer registration and branch ap-
plications are established in accordance with Banking Law Section 18-a.

2. Legislative Objectives.
The Mortgage Lending Reform Law was intended to address various

problems related to residential mortgage loans in this State. The law
reflects the view of the Legislature that consumers would be better
protected by the supervision of mortgage loan servicing. Even though
mortgage loan servicers perform a central function in the mortgage
industry, there had previously been no general regulation of servicers by
the state or the Federal government.

The Mortgage Lending Reform Law requires that entities be registered
with the Superintendent in order to engage in the business of servicing
mortgage loans in this state. The new law further requires mortgage loan
servicers to engage in the business of servicing mortgage loans in
conformity with the rules and regulations promulgated by the Banking
Board and the Superintendent.

The mortgage servicing statute has two main components: (i) the first
component addresses the registration requirement for persons engaged in
the business of servicing mortgage loans; and (ii) the second authorizes
the Superintendent to promulgate appropriate rules and regulations for the
regulation of servicers in this state.

Part 418 of the Superintendent’s Regulations, initially adopted on an
emergency basis on July 1 2009, addresses the first component of the
mortgage servicing statute by setting standards and procedures for ap-
plications for registration as a mortgage loan servicer, for approving and
denying applications to be registered as a mortgage loan servicer, for ap-
proving changes of control, for suspending, terminating or revoking the
registration of a mortgage loan servicer as well as setting financial
responsibility standards for mortgage loan servicers.

Part 419 addresses the business practices of mortgage loan servicers in
connection with their servicing of residential mortgage loans. This part
addresses the obligations of mortgage loan servicers in their communica-
tions, transactions and general dealings with borrowers, including the
handling of consumer complaints and inquiries, handling of escrow pay-
ments, crediting of payments, charging of fees, loss mitigation procedures
and provision of payment histories and payoff statements. This part also
imposes certain recordkeeping and reporting requirements in order to en-
able the Superintendent to monitor services’ conduct and prohibits certain
practices such as engaging in deceptive business practices.

Collectively, the provisions of Part 418 and 419 implement the intent of
the Legislature to register and supervise mortgage loan servicers.

3. Needs and Benefits.
The Mortgage Lending Reform Law adopted a multifaceted approach

to the lack of supervision of the mortgage loan industry, particularly with
respect to servicing and foreclosure. It addressed a variety of areas in the
residential mortgage loan industry, including: i. loan originations; ii. loan
foreclosures; and iii. the conduct of business by residential mortgage loans
servicers.

Until July 1, 2009, when the mortgage loan servicer registration provi-
sions first became effective, the Department regulated the brokering and
making of mortgage loans, but not the servicing of these mortgage loans.
Servicing is vital part of the residential mortgage loan industry; it involves
the collection of mortgage payments from borrowers and remittance of the
same to owners of mortgage loans; to governmental agencies for taxes;
and to insurance companies for insurance premiums. Mortgage servicers
also act as agents for owners of mortgages in negotiations relating to loss
mitigation when a mortgage becomes delinquent. As “middlemen,” more-
over, servicers also play an important role when a property is foreclosed
upon. For example, the servicer may typically act on behalf of the owner
of the loan in the foreclosure proceeding.

Further, unlike in the case of a mortgage broker or a mortgage lender,
borrowers cannot “shop around” for loan servicers, and generally have no
input in deciding what company services their loans. The absence of the
ability to select a servicer obviously raises concerns over the character and
viability of these entities given the central part of they play in the mortgage
industry. There also is evidence that some servicers may have provided
poor customer service. Specific examples of these activities include:
pyramiding late fees; misapplying escrow payments; imposing illegal
prepayment penalties; not providing timely and clear information to bor-
rowers; erroneously force-placing insurance when borrowers already have
insurance; and failing to engage in prompt and appropriate loss mitigation
efforts.

More than 2,000,000 loans on residential one-to-four family properties
are being serviced in New York. Of these over 9% were seriously delin-
quent as of the first quarter of 2012. Despite various initiatives adopted at
the state level and the creation of federal programs such as Making Home
Affordable to encourage loan modifications and help at risk homeowners,
the number of loans modified, have not kept pace with the number of
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foreclosures. Foreclosures impose costs not only on borrowers and lenders
but also on neighboring homeowners, cities and towns. They drive down
home prices, diminish tax revenues and have adverse social consequences
and costs.

As noted above, Part 418, initially adopted on an emergency basis on
July 1 2009, relates to the first component of the mortgage servicing stat-
ute – the registration of mortgage loan servicers. It was intended to ensure
that only those persons and entities with adequate financial support and
sound character and general fitness will be permitted to register as
mortgage loan servicers. It also provided for the suspension, revocation
and termination of licensees involved in wrongdoing and establishes min-
imum financial standards for mortgage loan servicers.

Part 419 addresses the business practices of mortgage loan servicers
and establishes certain consumer protections for homeowners whose resi-
dential mortgage loans are being serviced. These regulations provide stan-
dards and procedures for servicers to follow in their course of dealings
with borrowers, including the handling of borrower complaints and in-
quiries, payment of taxes and insurance premiums, crediting of borrower
payments, provision of annual statements of the borrower’s account, au-
thorized fees, late charges and handling of loan delinquencies and loss
mitigation. Part 419 also identifies practices that are prohibited and
imposes certain reporting and record-keeping requirements to enable the
Superintendent to determine the servicer’s compliance with applicable
laws, its financial condition and the status of its servicing portfolio.

Since the adoption of Part 418, 67 entities have been approved for
registration or have pending applications and nearly 400 entities have
indicated that they are a mortgage banker, broker, bank or other organiza-
tion exempt from the registration requirements.

All Exempt Organizations, mortgage bankers and mortgage brokers
that perform mortgage loan servicing with respect to New York mortgages
must notify the Superintendent that they do so, and are required to comply
with the conduct of business and consumer protection rules applicable to
mortgage loan servicers.

These regulations will improve accountability and the quality of service
in the mortgage loan industry and will help promote alternatives to fore-
closure in the state.

4. Costs.
The requirements of Part 419 do not impose any direct costs on

mortgage loan servicers. Although mortgage loan servicers may incur
some additional costs as a result of complying with Part 419, the over-
whelming majority of mortgage loan servicers are banks, operating sub-
sidiaries or affiliates of banks, large independent servicers or other
financial services entities that service millions, and even billions, of dol-
lars in loans and have the experience, resources and systems to comply
with these requirements. Moreover, any additional costs are likely to be
mitigated by the fact that many of the requirements of Part 419, including
those relating to the handling of residential mortgage delinquencies and
loss mitigation (419.11) and quarterly reporting (419.12), are consistent
with or substantially similar to standards found in other federal or state
laws, federal mortgage modification programs or servicers own protocols.

For example, Fannie Mae and Freddie Mac, which own or insure ap-
proximately 90% of the nation’s securitized mortgage loans, have similar
guidelines governing various aspects of mortgage servicing, including
handling of loan delinquencies. In addition, over 100 mortgage loan
servicers participate in the federal Making Home Affordable (MHA)
program which requires adherence to standards for handling of loan
delinquencies and loss mitigation similar to those contained in these
regulations. Those servicers not participating in MHA have, for the most
part, adopted programs which parallel many components of MHA.

Reporting on loan delinquencies and loss mitigation has likewise
become increasingly common. The OCC publish quarterly reports on
credit performance, loss mitigation efforts and foreclosures based on data
provided by national banks and thrifts. And, states such as Maryland and
North Carolina have adopted similar reporting requirements to those
contained in section 419.12.

Many of the other requirements of Part 419 such as those related to
handling of taxes, insurance and escrow payments, collection of late fees
and charges, crediting of payments derive from federal or state laws and
reflect best industry practices. The periodic reporting and bookkeeping
and record keeping requirements are also standard among financial ser-
vices businesses, including mortgage bankers and brokers (see, for
example section 410 of the Superintendent’s Regulations).

The ability by the Department to regulate mortgage loan servicers is
expected to reduce costs associated with responding to consumers’
complaints, decrease unnecessary expenses borne by mortgagors, and
should assist in decreasing the number of foreclosures in this state.

The regulations will not result in any fiscal implications to the State.
The Department is funded by the regulated financial services industry.
Fees charged to the industry will be adjusted periodically to cover Depart-
ment expenses incurred in carrying out this regulatory responsibility.

5. Local Government Mandates.
None.
6. Paperwork.
Part 419 requires mortgage loan servicers to keep books and records re-

lated to its servicing for a period of three years and to produce quarterly
reports and financial statements as well as annual and other reports
requested by the Superintendent. It is anticipated that the quarterly report-
ing relating to mortgage loan servicing will be done electronically and
would therefore be virtually paperless. The other recordkeeping and
reporting requirements are consistent with standards generally required of
mortgage bankers and brokers and other regulated financial services
entities.

7. Duplication.
The regulation does not duplicate, overlap or conflict with any other

regulations. The various federal laws that touch upon aspects of mortgage
loan servicing are noted in Section 9 “Federal Standards” below.

8. Alternatives.
The Mortgage Lending Reform Law required the registration of

mortgage loan servicers and empowered the Superintendent to prescribe
rules and regulations to guide the business of mortgage servicing. The
purpose of the regulation is to carry out this statutory mandate to register
mortgage loan servicers and regulate the manner in which they conduct
business. The Department circulated a proposed draft of Part 419 and
received comments from and met with industry and consumer groups. The
current Part 419 reflects the input received. The alternative to these regula-
tions is to do nothing or to wait for the newly created federal bureau of
consumer protection to promulgate national rules, which could take years,
may not happen at all or may not address all the practices covered by the
rule. Thus, neither of those alternatives would effectuate the intent of the
legislature to address the current foreclosure crisis, help at-risk homeown-
ers vis-à-vis their loan servicers and ensure that mortgage loan servicers
engage in fair and appropriate servicing practices.

9. Federal Standards.
Currently, mortgage loan servicers are not required to be registered by

any federal agencies, and there are no comprehensive federal rules govern-
ing mortgage loan servicing. Federal laws such as the Real Estate Settle-
ment Procedures Act of 1974, 12 U.S.C. § 2601 et seq. and regulations
adopted thereunder, 24 C.F.R. Part 3500, and the Truth-in-Lending Act,
15 U.S.C. section 1600 et seq. and Regulation Z adopted thereunder, 12
C.F.R. section 226 et seq., govern some aspects of mortgage loan servic-
ing, and there have been some recent amendments to those laws and
regulations regarding mortgage loan servicing. For example, Regulation
Z, 12 C.F.R. section 226.36(c), was recently amended to address the credit-
ing of payments, imposition of late charges and the provision of payoff
statements. In addition, the recently enacted Dodd-Frank Wall Street
Reform and Protection Act of 2010 (Dodd-Frank Act) establishes require-
ments for the handling of escrow accounts, obtaining force-placed insur-
ance, responding to borrower requests and providing information related
to the owner of the loan.

Additionally, the newly created Bureau of Consumer Financial Protec-
tion established by the Dodd-Frank Act may soon propose additional
regulations for mortgage loan servicers.

10. Compliance Schedule.
Similar emergency regulations first became effective on October 1,

2010.
Regulatory Flexibility Analysis

1. Effect of the Rule:
The rule will not have any impact on local governments. The Mortgage

Lending Reform Law of 2008 (Ch. 472, Laws of 2008, hereinafter, the
“Mortgage Lending Reform Law”) requires all mortgage loan servicers,
whether registered or exempt from registration under the law, to service
mortgage loans in accordance with the rules and regulations promulgated
by the Banking Board or Superintendent. The functions and powers of the
Banking Board have since been transferred to the Superintendent of
Financial Services, pursuant to Part A of Chapter 62 of the Laws of 2011,
Section 89. Of the 67 entities which have been approved for registration or
have pending applications and the nearly 400 entities which have indicated
that they are exempt from the registration requirements, it is estimated that
very few are small businesses.

2. Compliance Requirements:
The provisions of the Mortgage Lending Reform Law relating to

mortgage loan servicers has two main components: it requires the registra-
tion by the Department of servicers who are not a bank, mortgage banker,
mortgage broker or other exempt organizations (the “MLS Registration
Regulations”) , and it authorizes the Department to promulgate rules and
regulations that are necessary and appropriate for the protection of
consumers, to define improper or fraudulent business practices, or
otherwise appropriate for the effective administration of the provisions of
the Mortgage Lending Reform Law relating to mortgage loan servicers
(the “Mortgage Loan Servicer Business Conduct Regulations”).
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The provisions of the Mortgage Lending Reform Law requiring
registration of mortgage loan servicers which are not mortgage bankers,
mortgage brokers or exempt organizations became effective on July 1,
2009. Part 418 of the Superintendent’s Regulations, initially adopted on
an emergency basis on July 1 2009, sets for the standards and procedures
for applications for registration as a mortgage loan servicer, for approving
and denying applications to be registered as a mortgage loan servicer, for
approving changes of control, for suspending, terminating or revoking the
registration of a mortgage loan servicer as well as the financial responsibil-
ity standards for mortgage loan servicers.

Part 419 implements the provisions of the Mortgage Lending Reform
Law by setting the standards by which mortgage loan servicers conduct
the business of mortgage loan servicing. The rule sets the standards for
handling complaints, payments of taxes and insurance, crediting of bor-
rower payments, late payments, account statements, delinquencies and
loss mitigation, fees and recordkeeping.

3. Professional Services:
None.
4. Compliance Costs:
The requirements of Part 419 do not impose any direct costs on

mortgage loan servicers. Although mortgage loan servicers may incur
some additional costs as a result of complying with Part 419, the over-
whelming majority of mortgage loan servicers are banks, operating sub-
sidiaries or affiliates of banks, large independent servicers or other
financial services entities that service millions, and even billions, of dol-
lars in loans and have the experience, resources and systems to comply
with these requirements. Moreover, any additional costs are likely to be
mitigated by the fact that many of the requirements of Part 419, including
those relating to the handling of residential mortgage delinquencies and
loss mitigation (419.11) and quarterly reporting (419.12), are consistent
with or substantially similar to standards found in other federal or state
laws, federal mortgage modification programs or servicers own protocols.

For example, Fannie Mae and Freddie Mac, which own or insure ap-
proximately 90% of the nation’s securitized mortgage loans, have similar
guidelines governing various aspects of mortgage servicing, including
handling of loan delinquencies. In addition, over 100 mortgage loan
servicers participate in the federal Making Home Affordable (MHA)
program which requires adherence to standards for handling of loan
delinquencies and loss mitigation similar to those contained in these
regulations. Those servicers not participating in MHA have, for the most
part, adopted programs which parallel many components of MHA.

Reporting on loan delinquencies and loss mitigation has likewise
become increasingly common. The OCC publishes quarterly reports on
credit performance, loss mitigation efforts and foreclosures based on data
provided by national banks and thrifts. And, states such as Maryland and
North Carolina have adopted similar reporting requirements to those
contained in section 419.12.

Many of the other requirements of Part 419 such as those related to
handling of taxes, insurance and escrow payments, collection of late fees
and charges, crediting of payments derive from federal or state laws and
reflect best industry practices. The periodic reporting and bookkeeping
and record keeping requirements are also standard among financial ser-
vices businesses, including mortgage bankers and brokers (see, for
example section 410 of the Superintendent’s Regulations).

Compliance with the rule should improve the servicing of residential
mortgage loans in New York, including the handling of mortgage
delinquencies, help prevent unnecessary foreclosures and reduce consumer
complaints regarding the servicing of residential mortgage loans.

5. Economic and Technological Feasibility:
For the reasons noted in Section 4 above, the rule should impose no

adverse economic or technological burden on mortgage loan servicers that
are small businesses.

6. Minimizing Adverse Impacts:
As noted in Section 1 above, most servicers are not small businesses.

Many of the requirements contained in the rule derive from federal or state
laws, existing servicer guidelines utilized by Fannie Mae and Freddie Mac
and best industry practices.

Moreover, the ability by the Department to regulate mortgage loan
servicers is expected to reduce costs associated with responding to
consumers’ complaints, decrease unnecessary expenses borne by mortgag-
ors, help borrowers at risk of foreclosure and decrease the number of
foreclosures in this state.

7. Small Business and Local Government Participation:
The Department distributed a draft of proposed Part 419 to industry

representatives, received industry comments on the proposed rule and met
with industry representatives in person. The Department likewise distrib-
uted a draft of proposed Part 419 to consumer groups, received their com-
ments on the proposed rule and met with consumer representatives to
discuss the proposed rule in person. The rule reflects the input received
from both industry and consumer groups.

Rural Area Flexibility Analysis
Types and Estimated Numbers: Since the adoption of the Mortgage

Lending Reform Law of 2008 (Ch. 472, Laws of 2008, hereinafter, the
“Mortgage Lending Reform Law”), which required mortgage loan
servicers to be registered with the Department unless exempted under the
law, 67 entities have pending applications or have been approved for
registration and nearly 400 entities have indicated that they are a mortgage
banker, broker, bank or other organization exempt from the registration
requirements. Only one of the non-exempt entities applying for registra-
tion is located in New York and operating in a rural area. Of the exempt
organizations, all of which are required to comply with the conduct of
business contained in Part 419, approximately 400 are located in New
York, including several in rural areas. However, the overwhelming major-
ity of exempt organizations, regardless of where located, are banks or
credit unions that are already regulated and are thus familiar with comply-
ing with the types of requirements contained in this regulation.

Compliance Requirements: The provisions of the Mortgage Lending
Reform Law relating to mortgage loan servicers has two main components:
it requires the registration by the Department of servicers that are not a
bank, mortgage banker, mortgage broker or other exempt organization
(the “MLS Registration Regulations”) , and it authorizes the Department
to promulgate rules and regulations that are necessary and appropriate for
the protection of consumers, to define improper or fraudulent business
practices, or otherwise appropriate for the effective administration of the
provisions of the Mortgage Lending Reform Law relating to mortgage
loan servicers (the “MLS Business Conduct Regulations”).

The provisions of the Mortgage Lending Reform Law of 2008 requiring
registration of mortgage loan servicers which are not mortgage bankers,
mortgage brokers or exempt organizations became effective on July 1,
2009. Part 418 of the Superintendent’s Regulations, initially adopted on
an emergency basis on July 1, 2010, sets forth the standards and procedures
for applications for registration as a mortgage loan servicer, for approving
and denying applications to be registered as a mortgage loan servicer, for
approving changes of control, for suspending, terminating or revoking the
registration of a mortgage loan servicer as well as the financial responsibil-
ity standards for mortgage loan servicers.

Part 419 implements the provisions of the Mortgage Lending Reform
Law of 2008 by setting the standards by which mortgage loan servicers
conduct the business of mortgage loan servicing. The rule sets the stan-
dards for handling complaints, payments of taxes and insurance, crediting
borrower payments, late payments, account statements, delinquencies and
loss mitigation and fees. This part also imposes certain recordkeeping and
reporting requirements in order to enable the Superintendent to monitor
services’ conduct and prohibits certain practices such as engaging in
deceptive business practices.

Costs: The requirements of Part 419 do not impose any direct costs on
mortgage loan servicers. The periodic reporting requirements of Part 419
are consistent with those imposed on other regulated entities. In addition,
many of the other requirements of Part 419, such as those related to the
handling of loan delinquencies, taxes, insurance and escrow payments,
collection of late fees and charges and crediting of payments, derive from
federal or state laws, current federal loan modification programs, servic-
ing guidelines utilized by Fannie Mae and Freddie Mac or servicers’ own
protocols. Although mortgage loan servicers may incur some additional
costs as a result of complying with Part 419, the overwhelming majority
of mortgage loan servicers are banks, credit unions, operating subsidiaries
or affiliates of banks, large independent servicers or other financial ser-
vices entities that service millions, and even billions, of dollars in loans
and have the experience, resources and systems to comply with these
requirements. Of the 67 entities that have been approved for registration
or that have pending applications, only one is located in a rural area of
New York State. Of the few exempt organizations located in rural areas of
New York, virtually all are banks or credit unions. Moreover, compliance
with the rule should improve the servicing of residential mortgage loans in
New York, including the handling of mortgage delinquencies, help prevent
unnecessary foreclosures and reduce consumer complaints regarding the
servicing of residential mortgage loans.

Minimizing Adverse Impacts: As noted in the “Costs” section above,
while mortgage loan servicers may incur some higher costs as a result of
complying with the rules, the Department does not believe that the rule
will impose any meaningful adverse economic impact upon private or
public entities in rural areas. In addition, it should be noted that Part 418,
which establishes the application and financial requirements for mortgage
loan servicers, authorizes the Superintendent to reduce or waive the
otherwise applicable financial responsibility requirements in the case of
mortgage loans servicers that service not more than 12 mortgage loans or
more than $5,000,000 in aggregate mortgage loans in New York and which
do not collect tax or insurance payments. The Superintendent is also au-
thorized to reduce or waive the financial responsibility requirements in
other cases for good cause. The Department believes that this will
ameliorate any burden on mortgage loan servicers operating in rural areas.
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Rural Area Participation: The Department issued a draft of Part 419 in
December 2009 and held meetings with and received comments from
industry and consumer groups following the release of the draft rule. The
Department also maintains continuous contact with large segments of the
servicing industry though its regulation of mortgage bankers and brokers
and its work in the area of foreclosure prevention. The Department
likewise maintains close contact with a variety of consumer groups
through its community outreach programs and foreclosure mitigation
programs. The Department has utilized this knowledge base in drafting
the regulation.
Job Impact Statement

Article 12-D of the Banking Law, as amended by the Mortgage Lend-
ing Reform Law (Ch. 472, Laws of 2008), requires persons and entities
which engage in the business of servicing mortgage loans after July 1,
2009 to be registered with the Superintendent. Part 418 of the Superinte-
ndent’s Regulations, initially adopted on an emergency basis on July 1,
2009, sets forth the application, exemption and approval procedures for
registration as a mortgage loan servicer, as well as financial responsibility
requirements for applicants, registrants and exempted persons.

Part 419 addresses the business practices of mortgage loan servicers in
connection with their servicing of residential mortgage loans. Thus, this
part addresses the obligations of mortgage loan servicers in their com-
munications, transactions and general dealings with borrowers, including
the handling of consumer complaints and inquiries, handling of escrow
payments, crediting of payments, charging of fees, loss mitigation
procedures and provision of payment histories and payoff statements. This
part also imposes certain recordkeeping and reporting requirements in or-
der to enable the Superintendent to monitor services’ conduct and prohibits
certain practices such as engaging in deceptive business practices.

Compliance with Part 419 is not expected to have a significant adverse
effect on jobs or employment activities within the mortgage loan servicing
industry. The vast majority of mortgage loan servicers are sophisticated
financial entities that service millions, if not billions, of dollars in loans
and have the experience, resources and systems to comply with the
requirements of the rule. Moreover, many of the requirements of the rule
reflect derive from federal or state laws and reflect existing best industry
practices.

New York State Gaming
Commission

NOTICE OF ADOPTION

To Allow Harness Tracks to Run Races Solely for New York-
Bred Horses and Provide That Conditions May be Written for
Such Races

I.D. No. SGC-40-15-00003-A
Filing No. 1021
Filing Date: 2015-11-24
Effective Date: 2015-12-09

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 4108.8 of Title 9 NYCRR.
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1), (19) and 307-a
Subject: To allow harness tracks to run races solely for New York-bred
horses and provide that conditions may be written for such races.
Purpose: To conform current rules to new legislation allowing harness
tracks in New York to run races limited to New York bred horses.
Text or summary was published in the October 7, 2015 issue of the Reg-
ister, I.D. No. SGC-40-15-00003-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Kristen M. Buckley, New York State Gaming Commission, 1
Broadway Center, P.O. Box 7500, Schenectady, New York 12301, (518)
388-3407, email: gamingrules@gaming.ny.gov
Initial Review of Rule
As a rule that does not require a RFA, RAFA or JIS, this rule will be
initially reviewed in the calendar year 2020, which is no later than the 5th
year after the year in which this rule is being adopted.

Assessment of Public Comment
The Commission received two public comments, both in support of the
rule. One was from the Empire State Harness Horsemen’s Alliance, an or-
ganization comprising Standardbred horsemen’s associations throughout
New York, which stated that the proposed rule would assist the promotion
of Standardbred breeding in New York. A stable owner in western New
York stated that the rule proposal would increase opportunities for New
York-bred Standardbred horses to race in New York.

Department of Law

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Disclosure Requirements for Condominium Offerors Renting,
Rather Than Selling, Unsold Condominium Units

I.D. No. LAW-49-15-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Addition of section 20.1(c)(8); and amendment of sec-
tion 20.3(c)(1), (d)(4), (n)(1) and (t)(1) of Title 13 NYCRR.
Statutory authority: General Business Law, section 352-e(6)
Subject: Disclosure requirements for condominium offerors renting, rather
than selling, unsold condominium units.
Purpose: To clarify a condominium offeror's disclosure obligations in a
newly-constructed, vacant, or non-residential condominium.
Text of proposed rule: A new section 20.1(c)(8) is added to title 13 to
read as follows:

(8) Interim lessee means a purchaser under the plan who takes oc-
cupancy to his or her contracted-for unit prior to closing title. The rights
and obligations of the interim lessee must be set forth in a writing exe-
cuted by both sponsor and purchaser.

Section 20.3(c)(1) of title 13 is amended to read as follows:
(1) Disclose whether sponsor is reserving the right to rent rather than

sell units after the plan has been consummated and whether sponsor is
limiting its right to rent rather than sell after the plan has been consum-
mated based on objective articulable criteria, such as a significant decline
in market prices of a specific percentage and the conditions upon which
the sponsor would resume sales. If sponsor has obtained construction
financing, disclose the terms of the construction loan as they apply to the
sponsor's obligation to market the units for sale, including any minimum
number or percentage of units which must be under contract before the
plan can be declared effective, the existence of either a minimum release
price set by the lender or a required minimum payment per sale which
must be made to the lender in order for the lender to release its lien from
the unit being sold, and limits or requirements imposed by the lender for
sponsor to rent rather than sell under specified market conditions. If spon-
sor is reserving an unconditional right to rent rather than sell, the cover of
the plan must state in bold print:

BECAUSE SPONSOR IS RETAINING THE UNCONDITIONAL
RIGHT TO RENT RATHER THAN SELL UNITS AFTER THE PLAN
HAS BEEN CONSUMMATED, THIS PLAN MAY NOT RESULT IN
THE CREATION OF A CONDOMINIUM IN WHICH A MAJORITY
OF THE UNITS ARE OWNED BY OWNER-OCCUPANTS OR INVES-
TORS UNRELATED TO THE SPONSOR. (SEE SPECIAL RISKS SEC-
TION OF THE PLAN.)

Further disclose, in the Special Risks section, that because sponsor is
not limiting the conditions under which it will rent rather than sell units af-
ter the plan has been consummated, there is no commitment to sell more
units than the 15 percent necessary to declare the plan effective and owner-
occupants may never gain effective control and management of the
condominium.

Section 20.3(d)(4) of title 13 is amended to read as follows:
(4) Disclose sponsor's intent with regard to the sale of units offered

for sale in the plan. Disclose whether sponsor represents that it will en-
deavor in good faith to sell units rather than rent after the plan has been
consummated. If sponsor makes a bulk sale of all or some of its unsold
units, the transferee successor sponsor is bound by sponsor's representa-
tions regarding its commitment to sell units. If sponsor has obtained
construction financing, disclose the terms of the construction loan as they
apply to the sponsor's obligation to market the units for sale, including
any minimum number or percentage of units which must be under contract
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before the plan can be declared effective, the existence of either a mini-
mum release price set by the lender or a required minimum payment per
sale which must be made to the lender in order for the lender to release its
lien from the unit being sold, and limits or requirements imposed by the
lender for sponsor to rent rather than sell under specified market
conditions. If sponsor has not obtained construction financing or if the
construction loan agreement does not include provisions on the terms set
forth in the previous sentence, disclose any conditions under which spon-
sor reserves the right to rent rather than sell after the plan has been
consummated based on objective articulable criteria, such as a significant
decline in market prices of a specific percentage and the conditions under
which sponsor would resume sales. If sponsor retains unconditional discre-
tion to rent rather than sell units after the plan has been consummated,
include on the cover of the plan the warning set forth in section 20.3(c)(1)
above and discuss as a special risk.

Section 20.3(n)(1) of title 13 is amended to read as follows:
(1) State whether the owner of the building may rent any unit [that is

vacant before the closing] to a purchaser under the plan as an interim les-
see, including prior to consummation of the plan.

Section 20.3(t)(1) of title 13 is amended to read as follows:
(1) Disclose sponsor's intent with regard to the sale of the units of-

fered in Schedule A, including whether sponsor will endeavor in good
faith to sell all of the units in a reasonably timely manner. Disclose any
conditions under which sponsor retains the right to rent rather than sell af-
ter the plan has been consummated based on objective, articulable criteria,
such as a significant decline in market prices of a specific percentage and
the conditions under which sponsor would resume sales. Disclose any
obligations imposed on sponsor by the construction lender with regard to
selling and/or renting units. If sponsor retains unconditional discretion to
rent rather than sell units after the plan has been consummated, include on
the cover of the plan the warning set forth in paragraph (c)(1) of this sec-
tion and discuss as a special risk.
Text of proposed rule and any required statements and analyses may be
obtained from: Jacqueline Dischell, Department of Law, 120 Broadway,
23rd Floor, New York, NY 10271, (212) 416-8655, email:
jackie.dischell@ag.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory Authority. New York General Business Law (“G.B.L.”)
Article 23-A regulates the advertisement, sale, purchase, and investment
advice given to securities and other investment vehicles, including real
estate syndication offerings such as condominiums. See N.Y.S. C.L.S.
G.B.L. §§ 352(1) and 352-e. G.B.L. Section 352-e(2-b) authorizes the
Department of Law to “adopt, promulgate, amend and rescind suitable
rules and regulations” to carry out the legislative mandates of G.B.L. Sec-
tion 352-e. See also N.Y.S. C.L.S. G.B.L. § 352-e(6).

2. Legislative Objectives. G.B.L. Section 352-e(1) mandates that before
any person may engage in a public offering of cooperative interests in
realty, including condominiums, he or she must file with the Department
of Law an offering plan that contains “the detailed terms of the transac-
tion” and “such additional information…as will afford potential investors,
purchasers and participants and adequate basis upon which to found their
judgment.” Pursuant to this authority, the Department of Law’s governing
regulations, Part 20 of Title 13 of the New York Compilation of Codes,
Rules & Regulations (“N.Y.C.R.R.”), mandate that offerors of newly-
constructed, vacant, or non-residential condominiums disclose in their of-
fering plans if they are reserving a right to rent, rather than sell, units in a
condominium, and certain risks to purchasers associated therewith.
Because these risks can be substantial, the regulations specify both the
form and content of these disclosures. See 13 N.Y.C.R.R. §§ 20.3(c)(1);
20.3(d)(4); 20.3(n)(1); and 20.3(t)(1). In recent years, however, the
purpose and wording of these disclosures have been misinterpreted. The
Department of Law therefore proposes to modify the mandatory disclosure
language in 13 N.Y.C.R.R. Part 20 to clarify its content, enhance its ade-
quacy, and dispel any confusion about its purpose.

3. Needs and Benefits. The operational and financial control of a con-
dominium, as well as the ability of its unit owners to resell their units, can
be imperiled if an offeror unilaterally elects to rent, rather than sell, most
of its condominium units after its offering plan has been consummated.
Accordingly, as mentioned above, the Department of Law’s existing 13
N.Y.C.R.R. Part 20 regulations mandate that offerors of newly-
constructed, vacant, or non-residential condominiums disclose in their of-
fering plans if they are reserving a right to rent, rather than sell, units in a
condominium, and certain risks to purchasers associated therewith. See 13
N.Y.C.R.R. §§ 20.3(c)(1); 20.3(d)(4); 20.3(n)(1); and 20.3(t)(1).

However, as mentioned above, the purpose and wording of these
mandatory disclosures have been misinterpreted in recent years. Specifi-

cally, counsel for some condominium offerors have advanced a novel in-
terpretation of the language as it presently exists: that it grants the offeror
permission to rent units in a newly-constructed or vacant building offer
before the offering plan is consummated. Most troublingly, this interpreta-
tion recently has been proffered to create confusion about a building’s
legal status when the condominium offeror has neither consummated nor
abandoned its offering plan, but instead operates the building as a rental
property while obtaining certain legal, financial, and tax benefits (includ-
ing Real Property Tax Law Section 421-a benefits) intended only for
consummated condominiums. The Department of Law became particularly
aware of this problem during its investigation into compliance with the
rent-stabilization provisions of Real Property Tax Law Section 421-a.

Such a reading of these requirements is in conflict with G.B.L. Section
352-e and 13 N.Y.C.R.R. Part 20, both of which require additional
disclosures and protections for tenants of an occupied residential rental
building. See G.B.L. §§ 352-eeee(2); 352-eee(2); and 352-e(2-a)(b). In
addition, both G.B.L. Section 352-e and 13 N.Y.C.R.R. Part 20 contem-
plate that a condominium offeror shall either consummate its public offer-
ing, or, in certain circumstances, withdraw or abandon its offering plan.
See 13 N.Y.C.R.R. §§ 20.1(l)(2) and 20.5(g).

The Department of Law therefore proposes to modify the mandatory
disclosure language in its 13 N.Y.C.R.R. Part 20 regulations in order to:
(i) clarify what risk a purchaser assumes when reading the mandatory
disclosure language; (ii) advance the statutory objective of G.B.L. Section
352-e; (iii) reduce the potential for abuse stemming from a misinterpreta-
tion of the existing regulations’ purpose; (iv) clarify that only interim rent-
ing by a purchaser in contract is permitted in a newly-constructed or vacant
building offer before the offering plan is consummated, unless the offer-
ing plan is abandoned; and (v) give greater effect to those other provisions
in 13 N.Y.C.R.R. Part 20 which contemplate the eventual consummation,
withdrawal, or abandonment of an offering plan.

4. Costs.
(a) Costs to regulated parties. Under the proposed regulatory revisions,

certain condominium offerors that may have misinterpreted the existing
regulations to permit renting of residential units by non-interim lessees
prior to the time an offering plan is consummated would be required to file
an amendment either: (i) amending and restating their offering plan to
include the legally required disclosures and protections for tenants of an
occupied residential rental building, (ii) withdrawing their offering plan,
or (iii) abandoning their offering plan. Such condominium offerors would
incur one-time costs associated with such a filing, including a $225.00
amendment filing fee as prescribed by G.B.L. Section 352-e(7) and the
legal fees associated with preparing the amendment.

The proposed regulatory revisions do not prevent a condominium of-
feror who has not rented any residential units prior to consummation of
the offering plan (other than to a purchaser in contract pursuant to the
terms of an interim lease or interim rental agreement) from consummating
the offering plan. Such offerors would not incur any additional costs as a
result of the proposed regulatory revisions.

(b) Costs to the agency, the state and local governments. The Depart-
ment of Law believes that it may incur nominal administrative costs re-
lated to processing amendments withdrawing or abandoning offering
plans. The Department of Law foresees no costs to any other state or local
governments.

(c) Information and methodology upon which the estimate is based.
The estimated costs to regulated parties, the agency, and state and local
governments is based on the assessment of the Attorney General, in reli-
ance upon data and information maintained by the Department of Law’s
Real Estate Finance Bureau.

5. Local government mandates. The proposed regulatory revisions do
not impose any programs, services, duties, or responsibilities on any
county, city, town, village, school district, fire district, or other special
district.

6. Paperwork. Besides the aforementioned paperwork associated with
filing an amendment to withdraw or abandon an offering plan, the
proposed regulatory revisions require no additional reporting or paperwork
requirements.

7. Duplication. The proposed regulatory revisions will not duplicate
any existing state or federal rule.

8. Alternatives. The Department of Law has considered various alterna-
tives to its proposed regulatory revisions. In particular, the Department of
Law issued a guidance document on this topic, as defined by the State
Administrative Procedures Act Section 102(14), on March 4, 2014 (and
amended on July 10, 2015). Nevertheless, the Department of Law has
concluded that the proposed revisions are necessary because they are the
most effective means of simultaneously supplying more meaningful
disclosure to condominium purchasers, achieving the statutory objective
of G.B.L. Section 352-e, and reducing the unintended consequences that
stem from a misinterpretation of the existing regulations.

9. Federal Standards. The proposed regulatory revisions do not exceed
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any minimum standards of the federal government for the same or similar
subject.

10. Compliance Schedule. The proposed regulatory revisions will go
into effect upon their filing with the Secretary of State and the publication
of a Notice of Adoption in the New York State Register. Once adopted,
the revised regulations will apply to any and all offering plans submitted
to the Department of Law pursuant to 13 N.Y.C.R.R. Part 20. No ad-
ditional time is required to enable regulated parties to achieve compliance
with the proposed regulatory revisions.
Regulatory Flexibility Analysis

1. Effect of rule. The proposed regulatory revisions will clarify the
existing disclosure obligations of certain condominium offerors, supply
prospective purchasers with more adequate risk disclosure, reduce regula-
tory misinterpretation and certain unintended consequences stemming
therefrom, and clarify when interim renting is permitted. The proposed
regulatory revisions may affect certain small businesses: specifically, con-
dominium offerors that may have misinterpreted the existing regulations
as permitting renting prior to the time an offering plan is consummated.
However, the majority of offering plans submitted to the Department of
Law are sponsored by single-purpose limited liability companies that are
directly affiliated with larger entities. The State Administrative Procedure
Act (“S.A.P.A.”) Section 102(8) defines a defines a small business as,
“[a]ny business which is resident in this state, independently owned and
operated and that employs 100 or less people.” Accordingly, the Depart-
ment of Law believes that very few small businesses, as defined by
S.A.P.A. Section 102(8), will be affected by the proposed regulatory
revisions.

Under the proposed regulatory revisions, the aforementioned condo-
minium offerors would be required to file an amendment either: (i) amend-
ing and restating their offering plan, (ii) withdrawing their offering plan,
or (iii) abandoning their offering plan. The proposed regulatory revisions
do not prevent a condominium offeror who has not rented any residential
units prior to consummation of the offering plan (other than to a purchaser
in contract pursuant to the terms of an interim lease or interim rental agree-
ment) from consummating the offering plan. The proposed regulatory
revisions will have no adverse effect on any local or state government, and
require no action on their part.

2. Compliance requirements. The proposed regulatory revisions do not
require local governments to undertake any new reporting or record keep-
ing procedures.

As mentioned above, certain condominium offerors that may have
misinterpreted the existing regulations as permitting renting prior to the
time an offering plan is consummated would be required to file an amend-
ment either: (i) amending and restating their offering plan, (ii) withdraw-
ing their offering plan, or (iii) abandoning their offering plan. Such condo-
minium offerors would incur one-time costs associated with such a filing,
including a $225.00 amendment filing fee as prescribed by New York
General Business Law (“G.B.L.”) Section 352-e(7) and the legal fees as-
sociated with preparing the amendment.

The proposed regulatory revisions do not impose any additional compli-
ance requirements on condominium offerors who have not rented any res-
idential units prior to consummation of the offering plan (other than to a
purchaser in contract pursuant to the terms of an interim lease or interim
rental agreement). Nothing in the proposed regulatory revisions prevents
such offerors from consummating their offering plan.

3. Professional services. Local governments will not need to employ
any professional services to comply with the proposed regulatory
revisions. The proposed regulatory revisions will require certain condo-
minium offerors to incur the professional costs associated with the prepa-
ration of an amendment to the offering plan, such as the aforementioned
legal fees.

4. Compliance costs. The Department of Law foresees no initial capital
costs nor any additional annual costs to local governments as a result of
compliance with the proposed regulatory revisions. The Department of
Law also foresees no annual cost to regulated businesses as a result of
continuing compliance with the proposed regulatory revisions.

In terms of initial capital costs to regulated businesses, the proposed
regulatory revisions would require certain condominium offerors that may
have misinterpreted the existing regulations as permitting renting prior to
the time an offering plan is consummated to file an amendment either: (i)
amending and restating their offering plan, (ii) withdrawing their offering
plan, or (iii) abandoning their offering plan. Such condominium offerors
would incur one-time costs associated with such a filing, including a
$225.00 amendment filing fee as prescribed by G.B.L. Section 352-e(7)
and the legal fees associated with preparing the amendment. These costs
will not vary depending on the type and/or size of the regulated business.
Condominium offerors who have not rented any residential units prior to
consummation (other than to a purchaser in contract pursuant to the terms
of an interim lease or interim rental agreement) will not incur any ad-
ditional costs as a result of the proposed regulatory revisions.

5. Economic and technological feasibility. Compliance with the
proposed regulatory revisions is technologically feasible for small busi-
nesses and local governments, as the proposed regulatory revisions contain
no technological requirements. Compliance is also economically feasible;
the proposed regulatory revisions impose no demonstrable costs on local
governments and impose minimal costs to certain small businesses (as
detailed above).

6. Minimizing adverse impact. The proposed regulatory revisions do
not affect local governments, and therefore have no adverse economic
impact on them. The adverse economic impact on small businesses will be
minimal: other than the aforementioned potential filing and legal fees, the
proposed regulatory revisions will have no adverse economic impact on
small businesses.

The Department of Law has considered various approaches fashioning
the proposed regulatory revisions, including those set forth in S.A.P.A.
Section 202-b(1). In particular, the Department of Law issued a guidance
document on this topic, as defined by S.A.P.A. Section 102(14), on March
4, 2014 (and amended on July 10, 2015). Nevertheless, the Department of
Law has concluded that the proposed regulatory revisions are the most ef-
fective means of simultaneously supplying more meaningful disclosure to
condominium purchasers, achieving the statutory objective of G.B.L. Sec-
tion 352-e, and reducing the unintended consequences that stem from a
misinterpretation of the existing regulations.

7. Federal standards. The proposed regulatory revisions do not exceed
any minimum standards of the federal government for the same or similar
subject.

8. Small business and local government participation. To ensure that
small businesses and local governments have an opportunity to participate
in the rule making process as required by S.A.P.A. Section 202-b(6), a
copy of the proposed regulatory revisions will be sent to members of the
Bar who represent offerors and purchasers of condominiums. Copies of
the proposed regulatory revisions regulations will also be posted on the
Department of Law’s website.
Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas. The proposed regulatory
revisions apply uniformly throughout the state, including all rural areas.
Executive Law, Article 19-F Rural Affairs Act, Section 481(7) defines a
rural area as a county with a population of less than 200,000. New York
currently has 44 rural areas. However, the vast majority of the offering
plans submitted to the Department of Law are for properties in New York
City and its suburbs. Accordingly, the impact of the proposed regulatory
revisions on both rural condominium offerors and rural condominium
purchasers is likely to be very minimal.

2. Reporting, recordkeeping, and other compliance requirements. The
proposed regulatory revisions do not require new obligations in terms of
reporting or recordkeeping in rural areas.

Under the proposed regulatory revisions, certain condominium offerors
operating in rural areas that may have misinterpreted the existing regula-
tions to permit renting of residential units by non-interim lessees prior to
the time an offering plan is consummated would be required to file an
amendment either: (i) amending and restating their offering plan to include
the legally required disclosures and protections for tenants of an occupied
residential rental building, (ii) withdrawing their offering plan, or (iii)
abandoning their offering plan. Such condominium offerors would incur
one-time costs associated with such a filing, including a $225.00 amend-
ment filing fee as prescribed by New York General Business Law
(“G.B.L.”) Section 352-e(7) and the legal fees associated with preparing
the amendment.

The proposed regulatory revisions do not prevent a condominium of-
feror who has not rented any residential units prior to consummation of
the offering plan (other than to a purchaser in contract pursuant to the
terms of an interim lease or interim rental agreement) from consummating
the offering plan. Therefore, such offerors are not subject to any additional
reporting, record keeping, or other compliance requirements as a result of
the proposed regulatory revisions.

3. Costs. The Department of Law foresees no initial capital costs nor
any additional annual costs to rural public entities as a result of compli-
ance with the proposed regulatory revisions. The Department of Law also
foresees no annual cost to rural private entities as a result of continuing
compliance with the proposed regulatory revisions.

In terms of initial capital costs to private entities operating in rural ar-
eas, certain condominium offerors operating in rural areas that may have
misinterpreted the existing regulations to permit renting of residential
units by non-interim lessees prior to the time an offering plan is consum-
mated would be required to file an amendment either: (i) amending and
restating their offering plan to include the legally required disclosures and
protections for tenants of an occupied residential rental building, (ii)
withdrawing their offering plan, or (iii) abandoning their offering plan.
Such condominium offerors would incur one-time costs associated with
such a filing, including a $225.00 amendment filing fee as prescribed by
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G.B.L. Section 352-e(7) and the legal fees associated with preparing the
amendment. These costs will not vary depending on the type and/or size
of the regulated business. Condominium offerors who have not rented any
residential units prior to consummation (other than to a purchaser in
contract pursuant to the terms of an interim lease or interim rental agree-
ment) will not incur any additional costs as a result of the proposed regula-
tory revisions.

4. Minimizing adverse impact. The proposed regulatory revisions do
not affect local governments in rural areas, and therefore will have no
adverse economic impact on them. The adverse economic impact on small
businesses will be minimal: other than the aforementioned potential filing
and legal fees, the proposed regulatory revisions should have no adverse
economic impact on the very few condominium offerors operating in rural
areas.

The Department of Law has considered various approaches fashioning
the proposed regulatory revisions, including those set forth in the State
Administrative Procedure Act (“S.A.P.A”) Section 202-bb(2). In particu-
lar, the Department of Law issued a guidance document on this topic, as
defined by S.A.P.A. Section 102(14), on March 4, 2014 (and amended on
July 10, 2015). Nevertheless, the Department of Law has concluded that
the proposed regulatory revisions are the most effective means of
simultaneously supplying more meaningful disclosure to condominium
purchasers, achieving the statutory objective of G.B.L. Section 352-e, and
reducing the unintended consequences that stem from a misinterpretation
of the existing regulations.

5. Rural area participation. To ensure that persons and entities in rural
areas have an opportunity to participate in the rule making process as
required in S.A.P.A. Section 202-bb(7), a copy of the proposed regulatory
revisions will be sent to members of the Bar who represent offerors and
purchasers of condominiums. Copies of the proposed regulatory revisions
will also be posted on the Department of Law’s website.

Office of Mental Health

NOTICE OF ADOPTION

Implementation of the Protection of People with Special Needs
Act and Reforms to Incident Management

I.D. No. OMH-39-15-00002-A
Filing No. 1016
Filing Date: 2015-11-23
Effective Date: 2015-12-09

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 501 and 550; repeal of Part 524; and
addition of new Part 524 to Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.07, 7.09 and 31.04
Subject: Implementation of the Protection of People with Special Needs
Act and reforms to incident management.
Purpose: To enhance protections for people with mental illness served in
the OMH system.
Substance of final rule: The Office of Mental Health (OMH) is adopting
as final the repeal of 14 NYCRR Part 524 (Incident Management Pro-
grams) and addition of a new 14 NYCRR Part 524 (Incident Management
Programs), as well as the amendments to 14 NYCRR Part 501 (Mental
Health Services – General Provisions) and Part 550 (Criminal History
Record Checks). The regulations are intended to conform OMH’s regula-
tions to Chapter 501 of the Laws of 2012 (Protection of People with
Special Needs Act or PPSNA). Specifically, the amendments:

- Amend 14 NYCRR Part 501 by adding a new Subdivision (a) to Sec-
tion 501.5, “Obsolete or Outdated References,” that replaces any refer-
ence throughout OMH regulations to the Commission on Quality of Care
and Advocacy for Persons with Disabilities with a reference to the Justice
Center for the Protection of People with Special Needs.

- Repeal and revise 14 NYCRR Part 524 (Incident Management) to
incorporate categories of “reportable incidents” as established by the
PPSNA and includes enhanced provisions regarding incident
investigations. The amendments make changes related to definitions,
reporting, investigation, notification and committee review of events and
situations that occur in providers of mental health services licensed or
operated by OMH. It is OMH’s expectation that implementation of these
amendments will enhance safeguards for persons with mental illness,

which, in turn, will allow individuals to focus on their recovery. The
amendments also require distribution of the Code of Conduct, developed
by the Justice Center, to all employees. Providers must maintain signed
documentation from such employees, indicating that they have received,
and understand, the Code.

- Revise14 NYCRR Part 550 to facilitate and implement the consolida-
tion of the criminal background check function in the Justice Center, and
to make other conforming changes to the criminal background check func-
tion established by the PPSNA.

OMH has made minor, non-substantive changes to the final adopted
rule. They are as follows:

- Added clarifying language to Section 524.7(b) to ensure that falls are
to be reported as significant incidents only when they occur in inpatient or
residential settings. This is already within the definition of “Falls”, but
staff found it confusing when paired with the “or under staff supervision”
language found there.

- Added language to Section 524.8(g) to provide consistency with pro-
visions in OASAS regulations with respect to allegations of abuse or ne-
glect which appear to be impossible or incredible.

- Streamlined redundant language in Section 524.9(c)(1) regarding
investigations.

- Removed the phrase “45 days from completion” from Section
524.13(b)(4), which was outdated and added clarifying language to reflect
the current practice of 45 days from acceptance of the report by the Justice
Center.
Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 524.7(b), 524.8(g), 524.9(c)(1) and 524.13(b)(4).
Text of rule and any required statements and analyses may be obtained
from: Sue Watson, NYS Office of Mental Health, 44 Holland Avenue,
Albany, NY 12229, (518) 474-1331, email: regs@omh.ny.gov
Revised Regulatory Impact Statement
A revised Regulatory Impact Statement is not included with this notice as
the changes made to the final adopted rule do not necessitate a change to
this document. The changes are non-substantive and serve to provide
clarification and improve readability.
Revised Regulatory Flexibility Analysis
A revised Regulatory Flexibility Analysis for Small Businesses and Local
Governments is not included with this notice as the changes made to the
final adopted rule do not necessitate a change to this document. The
changes are non-substantive and serve to provide clarification and improve
readability. The amendments to 14 NYCRR Parts 501, 524 and 550 will
not have an adverse economic impact upon small businesses or local
governments.
Revised Rural Area Flexibility Analysis
A revised Rural Area Flexibility Analysis is not included with this notice
as the changes made to the final adopted rule do not necessitate a change
to this document. The changes are non-substantive and serve to provide
clarification and improve readability. The amendments to 14 NYCRR
Parts 501, 524 and 550 will not have an adverse economic impact upon ru-
ral areas.
Revised Job Impact Statement
A revised Job Impact Statement is not included with this notice as the
changes made to the final adopted rule do not necessitate a change to this
document. The changes are non-substantive and serve to provide clarifica-
tion and improve readability.
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment

The agency received comments from a provider and a trade organiza-
tion in response to OMH’s proposed rule making amending 14 NYCRR
Parts 501, 524 and 550 – Implementation of the Protection of People with
Special Needs Act and Reforms to Incident Management.

The comments are addressed below:
Comment: The terms Employee or Staff are defined in Section 524.4(c)

as an administrator, employee, consultant, volunteer or student affiliated
with a mental health provider as such term is defined in this Section, or a
person employed by an entity which has a contract with such a program or
provider, but shall not include employees or volunteers who are also
patients of the mental health provider. The commenter stated that there are
services where consumers are expected to be an integral part of the
program operation with substantial contact with the program clients, such
as the Peer Support Specialist. The commenter sought confirmation that
these individuals would not be included as employees if they also receive
services from the agency.
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Response: This comment does not require a change to the regulations
and will be addressed in guidance for providers.

Comment: The term Neglect in Section 524.5(n) states… (1) failure to
provide supervision, including lack of proper supervision that results in
conduct between persons receiving services that would constitute abuse if
committed by a custodian.” In most Treatment Apartments for Adults
under Part 595 of 14 NYCRR, there is no staff supervision. Staff visit to
provide psychiatric rehabilitation services. Provider is unclear how an
interaction between roommates would be considered neglect by staff and
seeks clarification.

Response: This definition represents the statutory definition of Neglect
in Social Services Law Section 488. Clarification will be provided in guid-
ance for providers.

Comment: Paragraphs (1) through (7) in Section 524.14(a) Special
Investigations all reference inpatient programs. Provider requested
clarification whether this pertains only to inpatient (in the hospital) or
whether this includes residents of OMH-licensed residential programs.

Response: Clarification will be provided in guidance for providers.
Comment: A trade organization stated that OMH should take into

consideration any unintended adverse consequences that may arise as a
result of incorporating the Justice Center’s regulations and guidelines into
OMH’s own regulations. The commenter stated it is supportive of the
Justice Center’s mission but has concerns regarding the agency’s opera-
tions and its impact on providers. Imposing additional burdens on provid-
ers that are cumbersome, and in many cases, still ill-defined, would not
help achieve the Justice Center’s goal.

Response: This comment does not require a change to the regulations.
Comment: The proposed changes to the incident category definitions in

Section 524.5 state that “nothing contained herein shall be construed as
restricting the discretion of the Justice Center in categorizing incident
reports.” The commenter’s hospital members have advised that they have
experienced problems with receiving conflicting information from the
Justice Center and OMH regarding incident categories. The commenter is
concerned with this proposed provision, as it appears to give the Justice
Center the flexibility to categorize incidents as abuse and/or neglect, even
if the incident does not fall into the definitions of abuse or neglect in Part
524.

Response: This comment does not require a change to the regulations.
OMH will continue to work with the Justice Center to resolve identified
issues and concerns.

Comment: The trade organization expressed concern that the regula-
tions do not sufficiently ease the numerous duplicative mandated report-
ing requirements that have been imposed by the Justice Center. Proposed
changes in Section 524.8(e) still require multiple mandated reporters to
submit reports concerning the same incident. In addition, it imposes an
added burden on providers, as it requires providers “to establish written
protocols to ensure reports involving multiple mandated reporters are
properly made and documented.”

Response: This comment does not require a change to the regulations.
OMH will continue to work with the Justice Center to resolve identified
issues and concerns.

Comment: The commenter stated that OMH should work with the
Justice Center to eliminate the need for multiple reports regarding the
same incident. OMH should eliminate the requirement that providers es-
tablish protocols for reports involving multiple mandated reporters, and
instead have OMH develop those protocols.

Response: This comment does not require a change to the regulations.
OMH will continue to work with the Justice Center to resolve identified
issues and concerns.

Comment: Section 524.8(f) states that OMH “shall develop protocols in
consultation with the Justice Center to assist providers in appropriately
and therapeutically responding in circumstances where patients have a
demonstrated pattern of frequently reporting allegations of abuse or ne-
glect that are not reasonably reliable (i.e., there is no possibility that an al-
legation is true).” The commenter supports efforts to streamline processes
related to the Justice Center in a way that is mindful of current treatment,
and believes that OMH should continue to look at this area, including
ways to eliminate the multiple false reports made through the Justice
Center’s reporting system.

Response: This comment does not require a change to the regulations.
OMH will continue to work with the Justice Center to resolve identified
issues and concerns.

Comment: The commenter stated that OMH should more closely align
its regulation with the proposed amendments to 14 NYCRR 836 set forth
by the New York State Office of Alcoholism and Substance Abuse Ser-
vices (OASAS). Section 836.6(g) permits providers to delay discovery
and immediate reporting for up to 24 hours to conduct a preliminary
review of an allegation of abuse or neglect when the person making the al-
legation has a documented history of making false reports or the person
has a documented behavioral or psychological condition that would tend

to cause the person to make a false report and no other person has come
forward as a witness to such allegation. The commenter believes that OMH
should adopt a similar type of delay in reporting to address the possibility
of a false allegation.

Response: The substance of this language was intended to be in the
protocols developed by OMH in consultation with the Justice Center.
However, clarifying language similar to 14 NYCRR Section 836 has been
added in Section 524.8(g) to make OMH regulations consistent with those
of OASAS.

Comment: Section 524.9(c)(1) states that for investigations conducted
by OMH and mental health providers all such “investigations and inspec-
tions of clinical records shall be made by persons competent to conduct
such investigations and inspections.” This provision is not made applicable
to investigations done by the Justice Center, nor to its investigators. The
commenter stated that OMH should require the same such competency of
Justice Center investigators as it does for OMH investigators.

Response: This comment does not require a change in regulations. It
reflects a statutory requirement in Mental Hygiene Law Section 31.09.

Comment: Section 524.9(c)(4) requires providers immediately to begin
conducting any assessment or review necessary once the provider is made
aware of a report to the Justice Center (or when a patient death has
occurred). This provision prohibits the provider from taking any state-
ments from witnesses to the incident – only the designated investigating
entity may do so. The commenter believes this is counterproductive as it
hampers the provider’s ability to conduct an assessment or review, and
that OMH should eliminate this prohibition.

Response: OMH will continue to work with the Justice Center to resolve
identified issues and concerns.

Comment: The proposed changes to the incident category definitions in
§ 524.5 state that “nothing contained herein shall be construed as restrict-
ing the discretion of the Justice Center in categorizing incident reports.”
The commenter’s hospital members have advised that they have had
problems with receiving conflicting information from the Justice Center
and OMH regarding incident categories. The commenter is concerned
with this proposed provision because it appears to give the Justice Center
the flexibility to categorize incidents as abuse and/or neglect, even if the
incident does not fall into the definitions of abuse or neglect in Part 524.

Response: This comment does not require a change to the regulations.
OMH will continue to work with the Justice Center to resolve identified
issues and concerns.

Public Service Commission

NOTICE OF ADOPTION

Submetering of Electricity

I.D. No. PSC-11-15-00024-A
Filing Date: 2015-11-20
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: On 11/19/15, the PSC adopted an order approving Island
House Tenants Corporation's (Island House) Notice of Intent to submeter
electricity at 551, 555 and 575 Main Street, New York, New York.
Statutory authority: Public Service Law, sections 2, 4(1), 30, 32-48, 52,
53, 65(1), 66(1), (2), (3), (4), (12) and (14)
Subject: Submetering of electricity.
Purpose: To approve Island House's Notice of Intent to submeter
electricity.
Substance of final rule: The Commission, on November 19, 2015,
adopted an order approving the Notice of Intent filed by Island House
Tenants Corporation and Island House Preservation Partners, LLC, to
submeter electricity at 551, 555 and 575 Main Street, New York, New
York, subject to the terms and conditions set forth in the order.
Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
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(15-E-0077SA1)

NOTICE OF ADOPTION

Area Code Overlay

I.D. No. PSC-15-15-00006-A
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: On 11/19/15, the PSC adopted an order approving North
American Numbering Plan Administrator's (NANPA) petition to activate
a new area code overlay for the existing 212/646/917 Numbering Plan
Area (NPA).
Statutory authority: Public Service Law, section 97(2)
Subject: Area code overlay.
Purpose: To approve NANPA's petition to activate a new area code
overlay.
Substance of final rule: The Commission, on November 19, 2015,
adopted an order approving the petition of North American Numbering
Plan Administrator to activate a new area code overlay for the existing
212/646/917 Numbering Plan Area, subject to the terms and conditions set
forth in the order.
Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-C-0168SA1)

NOTICE OF ADOPTION

Approval of Amendments to Regulations on USOA and
Reporting Requirements

I.D. No. PSC-31-15-00021-A
Filing No. 1020
Filing Date: 2015-11-24
Effective Date: 2015-11-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 10, 167 and 312 of Title 16 NYCRR.
Statutory authority: Public Service Law, sections 4, 5, 65 and 66
Subject: Approval of amendments to regulations on USOA and reporting
requirements.
Purpose: To approve amendments to regulations on USOA and reporting
requirements.
Substance of final rule: The Commission, on November 19, 2015,
adopted a memorandum and resolution approving amendments to regula-
tions on Uniform System of Accounts (USOA) and reporting require-
ments in 16 NYCRR Part 10, 167 and 312. The revisions pertain to 16
NYCRR Section 10.2(b), to reference the Federal Energy Regulatory
Commission USOA as of April 1, 2015, and 16 NYCRR Parts 167 and
312 to add new sections 167.5, 167.6, 312.5, and 312.6 to establish sepa-
rate revenue accounts and instructions to record delivery revenues for
customers served by energy service providers.
Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York, 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.
Assessment of Public Comment
The agency received no public comment.
(14-M-0450SA1)

NOTICE OF ADOPTION

Rehearing and Clarification

I.D. No. PSC-32-15-00008-A
Filing Date: 2015-11-20
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order granting Central
Hudson Gas and Electric Corporation (Central Hudson) a rehearing and
clarification of three aspects of the June 17, 2015 Order Approving Rate
Plan.

Statutory authority: Public Service Law, sections 4, 22 and 66

Subject: Rehearing and clarification.

Purpose: To grant Central Hudson a rehearing and clarification.

Substance of final rule: The Commission, on November 19, 2015,
adopted an order granting Central Hudson Gas and Electric Corporation a
rehearing and clarification of three aspects of the June 17, 2015 Order Ap-
proving Rate Plan, subject to the terms and conditions set forth in the
order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(14-E-0318SA2)

NOTICE OF ADOPTION

Alliance's Financing Limit

I.D. No. PSC-32-15-00011-A
Filing Date: 2015-11-19
Effective Date: 2015-11-19

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order approving Alliance
Energy New York, LLC, Alliance NYGT, LLC and Alliance Energy
Transmission, LLC's (Alliance) petition to increase its financing limit
from $30 million to $75 million.

Statutory authority: Public Service Law, section 69

Subject: Alliance's financing limit.

Purpose: To approve Alliance's petition to increase its financing limit.

Substance of final rule: The Commission, on November 19, 2015,
adopted an order approving the petition of Alliance Energy New York,
LLC, Alliance NYGT, LLC and Alliance Energy Transmissions, LLC, to
increase its financing limit from $30 million to $75 million, subject to the
terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-M-0406SA1)
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NOTICE OF ADOPTION

Cricket Valley's Financing Arrangement

I.D. No. PSC-34-15-00016-A
Filing Date: 2015-11-19
Effective Date: 2015-11-19

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order approving Cricket
Valley Energy Center, LLC's (Cricket Valley) petition for a financing ar-
rangement to enter into debt instruments, up to the maximum amount of
$1.5 billion.

Statutory authority: Public Service Law, section 69

Subject: Cricket Valley's financing arrangement.

Purpose: To approve Cricket Valley's financing arrangement.

Substance of final rule: The Commission, on November 19, 2015,
adopted an order approving Cricket Valley Energy Center, LLC's petition
for authority to enter into debt instruments in an amount not to exceed
$1.5 billion, subject to the terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-E-0454SA1)

NOTICE OF ADOPTION

Waiver of Rules

I.D. No. PSC-34-15-00025-A
Filing Date: 2015-11-20
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order denying Walking
Meadows Development (Walking Meadows) a waiver of Commission and
utility tariff rules related to extensions of electric and gas service.

Statutory authority: Public Service Law, section 66(12)

Subject: Waiver of rules.

Purpose: To deny Walking Meadows a waiver of rules.

Substance of final rule: The Commission, on November 19, 2015,
adopted an order denying Walking Meadows Development a waiver of 16
NYCRR § 100.3(b) and Niagara Mohawk Power Company d/b/a National
Grid tariff rules; P.S.C. No. 219 — Gas, Rule 10.4 and P.S.C. No. 220 —
Electricity, Rule 16.6, relating to extensions of electric and gas service,
subject to the terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-M-0435SA1)

NOTICE OF ADOPTION

Transfer of Street Lighting Facilities

I.D. No. PSC-36-15-00026-A
Filing Date: 2015-11-19
Effective Date: 2015-11-19

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order approving New
York State Gas and Electric Corporation's (NYSEG) petition to transfer
street lighting facilities to the Village of Horseheads.
Statutory authority: Public Service Law, section 70
Subject: Transfer of street lighting facilities.
Purpose: To approve NYSEG's petition to transfer street lighting facili-
ties to the Village of Horseheads.
Substance of final rule: The Commission, on November 19, 2015,
adopted an order approving New York State Gas and Electric Corpora-
tion’s petition to transfer street lighting facilities to the Village of
Horseheads, subject to the terms and conditions set forth in the order.
Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York, 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-E-0471SA1)

NOTICE OF ADOPTION

Annual Operating Revenues and Restoration of Service Charges

I.D. No. PSC-37-15-00011-A
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/19/15, the PSC adopted an order authorizing Wil-
liam K. Green (Green) to increase its annual operating revenues by $3,050
or 45%, and to modify its restoration of service charges.
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1),
(3), (10)(a), (b) and (f)
Subject: Annual operating revenues and restoration of service charges.

Purpose: To authorize Green to increase its annual operating revenues
and modify its restoration of service charges.

Substance of final rule: The Commission, on November 19, 2015,
adopted an order authorizing William K. Green to increase its annual
operating revenues by $3,050 or 45%, and to modify its restoration of ser-
vice charges to be consistent with charges in the standard small water
company tariff, effective December 1, 2015, subject to the terms and
conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: John Pitucci, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: john.pitucci@dps.ny.gov An IRS employer ID no. or social
security no. is required from firms or persons to be billed 25 cents per
page. Please use tracking number found on last line of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(15-W-0508SA1)
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition to Waive Monthly Billing for Certain Net-Metered
Customers

I.D. No. PSC-49-15-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Public Service Commission is considering a peti-
tion filed by Central Hudson Gas & Electric Corporation to waive monthly
billing for certain net-metered customers.
Statutory authority: Public Service Law, sections 5(1), 65(1), (2), (3),
66(1), (2), (3), (5), 66-j and 66-l
Subject: Petition to waive monthly billing for certain net-metered
customers.
Purpose: To consider the request of Central Hudson to continue bimonthly
meter reading and billing for certain net-metered customers.
Substance of proposed rule: On November 18, 2015, Central Hudson Gas
& Electric Corporation filed a petition to waive the monthly billing
requirement for certain net-metered customers adopted in Cases 14-E-
0318 and 14-G-0319 in the Order Approving Rate Plan issued and effec-
tive June 17, 2015. The Public Service Commission is considering whether
to approve, deny or modify, in whole or part, the request to waive the
monthly billing requirement and to take other actions necessary to address
the petition.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: John
Pitucci, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2655, email: John.Pitucci@dps.ny.gov
Data, views or arguments may be submitted to: Kathleen H. Burgess,
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(14-E-0318SP4)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition to Transfer Assets of AOMNE to NYAW

I.D. No. PSC-49-15-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering the joint petition of
New York American Water, Inc. (NYAW) and Association of Owners of
Mill Neck Estates, Inc. (AOMNE) to transfer ownership of AOMNE to
NYAW for $133,000.
Statutory authority: Public Service Law, section 89-h
Subject: Petition to transfer assets of AOMNE to NYAW.
Purpose: To consider the petition to transfer assets of AOMNE to NYAW.
Substance of proposed rule: On November 2, 2015, New York American
Water Company, Inc. (NYAW) and Association of Owners of Mill Neck
Estates, Inc. (AONME) filed a joint petition under Public Service Law
89-h seeking approval of the transfer of AONME to NYAW for a price of
$133,000. The Commission may adopt, modify, or reject, in whole or in
part, the relief proposed and may resolve related matters.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: John
Pitucci, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2655, email: John.Pitucci@dps.ny.gov
Data, views or arguments may be submitted to: Kathleen H. Burgess,
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov

Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(15-W-0639SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Request of the New York Independent System Operator, Inc. to
Incur Indebtedness

I.D. No. PSC-49-15-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition filed on
November 10, 2015, by the New York Independent System Operator, Inc.
(NYISO), to incur indebtedness for a term in excess of twelve months.
Statutory authority: Public Service Law, sections 4(1), 5(2), 65(1), 66(1),
(2), (4) and (5) and 69
Subject: Request of the New York Independent System Operator, Inc. to
incur indebtedness.
Purpose: To consider a petition filed by the New York Independent
System Operator, Inc. to incur indebtedness.
Substance of proposed rule: The Public Service Commission is consider-
ing a Petition filed by the New York Independent System Operator, Inc.
(NYISO) on November 10, 2015, seeking approval to incur indebtedness,
for a term in excess of twelve months. The Petition seeks to: (i) extend the
term of its currently-approved credit facilities consisting of a revolving
line of credit and a term loan facility for an additional one-year period
until December 31, 2018; (ii) increase the maximum principal amount
available under the currently-approved term loan facility by $25 million to
$125 million to reflect the term extension; and, (iii) enter into a new three-
year unsecured term loan credit facility in the amount of $30 million
dedicated to funding the multi-year project for replacing the NYISO’s
Energy Management System and Business Management System. The
Commission may adopt, modify, or reject, in whole or in part, the relief
proposed and may resolve related matters.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: John
Pitucci, Department of Public Service, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2655, email: john.pitucci@dps.ny.gov
Data, views or arguments may be submitted to: Kathleen H. Burgess,
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(15-E-0655SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for Rehearing of the Order Establishing Interim Ceilings
on the Interconnection of Net Metered Generation

I.D. No. PSC-49-15-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a Petition requesting
rehearing of the October 16, 2015 Order Establishing Interim Ceilings on
the Interconnection of Net Metered Generation submitted by the Joint
Utilities on November 16, 2015.
Statutory authority: Public Service Law, sections 2(2-a) - 2(2-d), (4),
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5(2), 22, 65(1), (2), (3), 66(1), (2), (3), (4), (5), (9), (12), (12-a), 66-c and
66-j
Subject: Petition for rehearing of the Order Establishing Interim Ceilings
on the Interconnection of Net Metered Generation.
Purpose: To consider a Petition for rehearing of the Order Establishing
Interim Ceilings on the Interconnection of Net Metered Generation.
Substance of proposed rule: The Public Service Commission is consider-
ing a petition submitted on November 16, 2015 by Orange and Rockland
Utilities, Inc., Consolidated Edison Company of New York, Inc., Central
Hudson Gas & Electric, Niagara Mohawk Power Corporation d/b/a
National Grid, New York State Electric & Gas Corporation, and Roches-
ter Gas and Electric Corporation (collectively, the Joint Utilities) request-
ing rehearing of the Order Establishing Interim Ceilings on the Intercon-
nection of Net Metered Generation issued in Case 15-E-0407 on October
16, 2015. The Joint Utilities request rehearing regarding the Commis-
sion’s decision to modify the ceilings on the interconnection of net metered
generation. The Commission may reaffirm its initial decision or adhere to
it with additional rationale, modify the decision, reverse the decision, or
take such other or further action as it deems necessary.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: Elaine
Agresta, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2660, email: elaine.agresta@dps.ny.gov
Data, views or arguments may be submitted to: Kathleen H. Burgess,
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(15-E-0407SP2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Proposed Revisions to Rule 34—Economic Development
Programs and SC No. 12—Special Contract Rates

I.D. No. PSC-49-15-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a proposal by Niagara
Mohawk Power Corporation d/b/a National Grid to revise Rule 34—Eco-
nomic Development Programs and Service Classification No. 12 - Special
Contract Rates, P.S.C. No. 220—Electricity.
Statutory authority: Public Service Law, section 66(12)
Subject: Proposed revisions to Rule 34—Economic Development Pro-
grams and SC No. 12—Special Contract Rates.
Purpose: To consider revisions to Rule 34—Economic Development
Programs and SC No. 12—Special Contract Rates.
Substance of proposed rule: The Public Service Commission (Commis-
sion) is considering modifications proposed by Niagara Mohawk Power
Corporation d/b/a National Grid (NMPC) to P.S.C. No. 220 – Electricity.
NMPC proposes to revise Rule 34 – Economic Development Programs to
(1) describe how notification from the New York Power Authority
(NYPA) is received by NMPC when a customer account received
Recharge New York (RNY) service, (2) eliminate language that states the
Company will revert the customer back to the billing period of the ap-
propriate service classification from calendar month billing when the
customer loses its RNY allocation, and (3) eliminate references to
contractual supply obligations between NYPA and its customers. NMPC
also proposes revisions to Service Classification No. 12 – Special Contract
Rates to update the filing procedures for Standardized and Individually
Negotiated Contracts. The proposed amendments have an effective date of
February 13, 2016. The Commission may adopt, modify, or reject, in
whole or in part, the relief proposed and may resolve related matters.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: John
Pitucci, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2655, email: john.pitucci@dps.ny.gov

Data, views or arguments may be submitted to: Kathleen H. Burgess,
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(15-E-0684SP1)

Department of State

EMERGENCY
RULE MAKING

Installation of Carbon Monoxide Detecting Devices in
Commercial Buildings

I.D. No. DOS-28-15-00004-E
Filing No. 1009
Filing Date: 2015-11-20
Effective Date: 2015-11-20

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of section 1228.4 to Title 19 NYCRR.
Statutory authority: Executive Law, sections 377(1) and 378(5-d)
Finding of necessity for emergency rule: Preservation of public safety
and general welfare.
Specific reasons underlying the finding of necessity: This rule is adopted
as an emergency measure to preserve public safety and public health and
because time is of the essence.

This rule amends the State Uniform Fire Prevention and Building Code
(Uniform Code). The Uniform Code is a fire prevention and building code
adopted by the State Fire Prevention and Building Code Council (Code
Council) pursuant to Article 18 of the Executive Law. The Uniform Code
is applicable in all parts of the State except New York City.

Executive Law § 378 sets forth standards which the Uniform Code shall
address. Chapter 541 of the Laws of 2014 amended Executive Law § 378
by adding a new subdivision 5-d. Subdivision 5-d provides that the
Uniform Code must include “[s]tandards for installation of carbon monox-
ide detecting devices requiring that the owner of every building that
contains one or more restaurants and the owner of every commercial build-
ing in the state shall have installed in such building and shall maintain
operable carbon monoxide detecting device or devices of such manufac-
ture, design and installation standards as are established by the [Code
Council]. Carbon monoxide detecting devices shall only be required if the
restaurant or commercial building has appliances, devices or systems that
may emit carbon monoxide or has an attached garage.”

This rule implements subdivision 5-d of Executive Law § 378 by add-
ing a new section 1228.4 (entitled “Carbon Monoxide Detection in Com-
mercial Buildings”) to 19 NYCRR Part 1228 (“Additional Uniform Code
Provisions”). New section 1228.4 requires the installation of carbon mon-
oxide detecting devices (carbon monoxide alarms or a carbon monoxide
detection system) in every commercial building (including every building
that contains one or more restaurants) if such building contains a carbon
monoxide source, contains a garage or other motor-vehicle-related oc-
cupancy and/or is attached to a garage or other motor-vehicle-related
occupancy. Section 1228.4 also establishes the manufacture, design, and
installation standards for such carbon monoxide detecting devices.

Adoption of this rule on an emergency basis is necessary to protect pub-
lic safety because the absence of carbon monoxide detection devices in
nonresidential occupancies has contributed to instances of illness and
death among patrons and employees. The Memorandum in Support of the
bill enacting Executive Law § 378(5-d) states that while New York State
one- and two-family homes and apartments are required to be equipped
with carbon monoxide detectors, restaurants and other businesses are not.
This failure to mandate carbon monoxide detectors in commercial build-
ings has contributed to cases of illness and death among patrons and
employees. The Memorandum in support of the companion bill, which
amended the New York City administrative code to require carbon mon-
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oxide detection in restaurants and other commercial buildings in New
York City, references the 2014 carbon monoxide leak that tragically killed
a Long Island restaurant manager and sickened nearly 30 people. The
carbon monoxide poisoning in this incident came from a malfunctioning
water heater flue pipe in the basement of the establishment.

Carbon monoxide is an invisible, odorless gas that is generated by the
incomplete combustion of carbonaceous fuels such as fuel oil, natural gas,
kerosene and wood. In non fire situations, elevated carbon monoxide
levels may be caused by improperly installed or maintained fuel fired ap-
pliances, motor vehicles operated in enclosed garages, or using appliances
intended for outdoor use indoors during power failures. As carbon monox-
ide is not detectable by the senses, its presence and concentration can only
be determined by instruments such as carbon monoxide detection systems.

By bringing restaurants and commercial buildings onto an equal footing
with residences, the Legislature’s objective is to provide a safe experience
for customers and employees and to reduce the number of deaths and
injuries caused by carbon monoxide poisoning.

A prior version of this rule was adopted as an emergency measure and
proposed for permanent adoption by Notice of Emergency Adoption and
Proposed Rule Making (NEAPRM) filed on June 26, 2015 and published
in the State Register on July 15, 2015. The prior version of this rule took
effect on June 27, 2015.

The prior version of this rule was previously re-adopted as an emer-
gency measure by Notice of Emergency Adoption filed on September 21,
2015. The re-adoption of the prior version of this rule expired on
November 19, 2015.

DOS and the Code Council assessed the comments received during the
public comment period for the prior version of this rule, and DOS and the
Code Council made a number of non-substantial changes to the prior ver-
sion of this rule. This rule (i.e., the rue now being adopted) reflects those
non-substantial changes.

At its meeting held on November 2, 2015, the State Fire Prevention and
Building Code Council (Code Council) found and determined that a adop-
tion of this rule on an emergency basis, as authorized by section 202 of the
State Administrative Procedure Act, is required to preserve public safety
and general welfare because:

(1) Executive Law § 378 (5-d), as added by Chapter 541 of the Laws of
2014, provides that the Uniform Code must contain provisions requiring
the installation of carbon monoxide detecting devices in every commercial
building and every building that contains one or more restaurants;

(2) Executive Law § 378 (5-d) became effective on June 27, 2015;
(3) the prior version of this rule became effective as an emergency rule

on June 27, 2015;
(4) the emergency re-adoption of the prior version of this rule became

effective on September 21, 2015;
(5) the emergency re-adoption of the prior version of this rule will

expire on November 19, 2015;
(6) DOS and the Code Council have made non-substantial changes to

the prior version of this rule in response to public comments received;
(7) adoption of this rule (which reflects those non-substantial changes)

as a permanent measure will not be effective until the Notice of Adoption
is published in the State Register;

(8) it is unlikely that the Notice of Adoption relating to the adoption of
this rule as a permanent measure will be filed in time for such Notice of
Adoption to appear in the State Register before November 19, 2015; and

(9) adopting this rule on an emergency basis, filing the Notice of Emer-
gency Adoption on November 20, 2015, and making the emergency adop-
tion of this rule effective immediately upon the filing of the Notice of
Emergency Adoption, are necessary to assure that the Uniform Code will
continue to include the provisions contemplated by subdivision 5-d of Ex-
ecutive Law § 378 between November 20, 2015 and the date on which the
Notice of Adoption relating to the adoption of this rule as a permanent
measure will appear in the State Register.
Subject: Installation of carbon monoxide detecting devices in commercial
buildings.
Purpose: To amend the State Uniform Fire Prevention and Building Code
(Uniform Code) by adding standards requiring the installation of carbon
monoxide detecting devices in every commercial building (including but
not limited to every building that contains one or more restaurants), if
such building has appliances, devices or systems that may emit carbon
monoxide or has an attached garage, and to establish manufacture, design
and installation standards for such carbon monoxide detecting devices.
Substance of emergency rule: This rule adds new section 1228.4 to Part
1228 of 19 NYCRR. New section 1228.4 is part of the State Uniform Fire
Prevention and Building Code (the Uniform Code). The provisions of new
section 1228.4 (entitled “Carbon Monoxide Detection in Commercial
Buildings”) are summarized as follows:

Subdivision (a) (“Introduction”) introduces the new section, which
implements standards and requirements regarding carbon monoxide
(“CO”) detection in certain new and existing commercial.

Subdivision (b) (“Definitions”) defines certain terms used in section
1228.4, including: carbon monoxide source; carbon monoxide-producing
HVAC system, classroom, commercial building, detection zone, existing
commercial building, and new commercial building.

Subdivision (c) (“Commercial buildings required to have carbon mon-
oxide detection”) provides that as a general rule, CO detection must be
provided in every commercial building that (i) contains any CO source
and/or (ii) is attached to a garage and/or (iii) is attached to any other motor-
vehicle-related occupancy. These requirements shall apply without regard
to whether such commercial building is an existing commercial building
or a new commercial building and without regard to whether such com-
mercial building shall or shall not have been offered for sale. However,
CO detection shall not be required in:

(1) a commercial building that is classified, in its entirety, in Storage
Group S or Utility and Miscellaneous Group U under Chapter 3 of the
2010 Building Code of New York State (the 2010 BCNYS) and occupied
only occasionally and only for building or equipment maintenance;

(2) a commercial building that is a “canopy” (as that term is defined in
the 2010 Fire Code of New York State); or

(3) a commercial building that is completely unoccupied, during the pe-
riod when such building is completely unoccupied and other stated condi-
tions are satisfied.

Subdivision (d) (“Detection zones required to be provided with carbon
monoxide detection”) specifies the detection zones where carbon monox-
ide detection must be provided. In general, CO detection is required in
each detection zone in which at least one “triggering condition” exists.

“Triggering Condition 1” is the presence of any CO source in the detec-
tion zone.

“Triggering Condition 2” is the presence in a detection zone of a duct
opening or other outlet from a CO-producing HVAC system (subject to
certain exceptions stated in the full Text of the rule).

“Triggering Condition 3” is the presence of a garage or other motor-
vehicle-related occupancy in location that is adjacent to a detection zone
(subject to certain exceptions stated in the full Text of the rule).

If a detection zone other than a classroom (as defined in subdivision b)
that would otherwise require CO detection has ambient conditions that
would, under normal conditions and with all required ventilation and
exhaust systems installed and operating properly, activate CO detection
devices, CO detection shall not be required in that detection zone provided
that an alternative safety plan for the commercial building in which such
detection zone is located shall have been approved by the authority having
jurisdiction and implemented.

If a detection zone (other than a classroom) that would otherwise require
CO detection is “open” (without sidewalls or drops) on 50 percent or more
of its perimeter, and there is no occupiable area within such detection zone
that is not open on 50 percent or more of its perimeter, CO detection shall
not be required in that detection zone.

Subdivision (e) (“Placement of carbon monoxide detection”) specifies
that places within a detection zone where the CO detection devices must
be located. In the case of a detection zone having an area less than 10,000
square feet, the CO detection must be placed in a central location within
such detection zone. In the case of a detection zone having an area 10,000
square feet or larger, CO detection must be placed in a central location
within such detection zone and at such additional locations within such
detection zone as may be necessary to assure that no point in the detection
zone is more than 100 feet from CO detection. In certain cases (more fully
described in the full Text of the rule), the additional CO detection will not
be required in a detection zone that is 10,000 square feet or larger.

Subdivision (f) (“Detection equipment”) provides that CO detection
shall be provided by CO alarms complying with subdivision (g) or a CO
detection system complying with subdivision (h).

Subdivision (g) (“Carbon monoxide alarms”) specifies specifications
for CO alarms. In general, CO alarms must be hard-wired, with a battery
backup. However, battery-powered CO alarms (powered by a 10-year bat-
tery) will be allowed in existing commercial building and in commercial
buildings without commercial electric power. In either case, CO alarms
must be listed in accordance with Underwriters Laboratory (UL) 2034.
Combination CO / smoke alarms shall not be deemed to satisfy the require-
ments of this section 1228.4. The rule includes an exception that would al-
low certain previously installed plug-in or cord-type CO alarms, certain
previously installed CO alarms powered by a battery with a life of less
than 10-years, and certain previously installed combination CO / smoke
alarms to remain in place for the remainder of their useful lives.

In new commercial buildings, where a CO alarm is installed in a
normally unoccupied detection zone, such CO alarm must be intercon-
nected with a CO alarm that is placed in an adjacent and normally oc-
cupied detection zone. A sign that identifies and describes the location of
each normally unoccupied detection zone that contains any such intercon-
nected CO alarm must be placed in the proximity of each CO alarm
installed in a normally occupied detection zone.
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CO alarms must be installed in the locations specified in subdivisions
(d) and (e) of section 1228.4.

In general, CO alarms must be installed, operated, and maintained in
accordance with the manufacturer’s instructions. However, in the event of
a conflict between the manufacturer’s instructions and the provisions of
section 1228.4, the provisions of this section 1228.4 shall control.

Subdivision (h), “Carbon monoxide detection systems,” specifies
requirements for CO detection systems. CO detection systems must
comply with National Fire Protection Association (NFPA) 720. CO detec-
tors shall be listed in accordance with UL 2075.

The CO detectors must be installed in the locations specified in subdivi-
sions (d) and (e) of section 1228.4. In the event of a conflict between the
CO detector location requirements specified in subdivisions (d) and (e)
and the CO detector location requirements specified in NFPA 720, the lo-
cation requirements specified in subdivisions (d) and (e) of section 1228.4
shall control.

Combination CO / smoke detectors will be permitted in CO detection
systems, provided such combination detectors are listed in accordance
with UL 2075 and UL 268.

Notification appliances in CO detection systems must comply with
NFPA 720. Notification appliances shall be provided in the locations
specified in NFPA 720 or, in the alternative, in the locations specified in
subdivisions (d) and (e) and paragraph (4) of subdivision (g) of section
1228.4 as the required locations for CO detection.

The power source for CO detection systems must comply with NFPA
720.

Subdivision (i) (“Additional requirement in Group E occupancies”)
provides that in a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 BCNYS, CO alarm signals shall be
automatically transmitted to an approved on-site location that is normally
staffed by school personnel during normal school hours.

Subdivision (j) (“Maintenance”) provides that CO alarms and CO detec-
tion systems must be maintained in accordance with NFPA 720, and that
CO alarms and CO detectors that become inoperable or begin producing
end-of-life signals must be replaced as soon as practicable.

Subdivision (k) (“Connection of carbon monoxide detection systems to
control units and off-premises signal transmission”) provides that CO
detection systems shall be connected to control units and off-premises
signal transmission. All CO detection systems installed in accordance
with subdivision (h) of section 1228.4 shall have off-premises signal trans-
mission in accordance with NFPA 720. All CO detection systems in new
commercial buildings that are required by section 903 or section 907 of
the 2010 Fire Code of New York State to have a fire alarm control panel
installed shall have off-premises signal transmission in accordance with
NFPA 720. CO detection systems shall not activate a fire signal to a fire
alarm control panel. CO detection systems shall not activate any notifica-
tion appliance that announces a fire alarm or any other alarm that is not
distinctive from a fire notification as required by NFPA 72. Where
notification of CO detection system is permitted to be transmitted to ap-
proved locations, at least one approved notification appliance shall be
provided within every building that transmits a signal to an approved
location.

Subdivision (l) (“Other Uniform Code provisions relating to carbon
monoxide detection”) provides that section 1228.4 does not repeal, over-
ride, modify or otherwise affect any other provision of the Uniform Code
(including but not necessarily limited to section R313.4 of the 2010
RCNYS and section 610 of the 2010 FCNYS) that requires CO detection
in any class of buildings, and that any building that is or becomes subject
to any such other provision must comply with such other provision.
Subdivision (l) further provides that in the case of a building that (1) is
subject to section R313.4 of the 2010 RCNYS or section 610 of the 2010
FCNYS and (2) is also a “commercial building” that is subject to section
1228.4 (a “mixed use building”) must comply with the requirements of
section R313.4 of the 2010 RCNYS or section 610 of the 2010 FCNYS, as
applicable, and, in addition, shall comply with the requirements of section
1228.4. However, duplicative CO detection shall not be required, and if an
area in a mixed use building is provided CO detection in accordance with
the requirements of section R313.4 of the 2010 RCNYS or section 610 of
the 2010 FCNYS, as applicable, such area need not be provided with ad-
ditional CO protection under this section 1228.4.

Subdivision (m) (“Interconnection in mixed used buildings”) provides
that in the case of a new “mixed use building,” the CO detection required
by section 1228.4 must be interconnected with the CO detection required
by section R313.4 of the 2010 RCNYS or section 610 of the 2010 FCNYS,
as applicable.

Subdivision (n) (“Incorporation by reference”) provides for the
incorporation by reference of the 2010 BCNYS, the 2010 FCNYS, and
NFPA 720 in section 1228.4.

Subdivision (o) (“Effective date”) provides that section 1228.4 will
take effect on June 27, 2015.

Subdivision (p) (“Transition period”) establishes a transition period
(June 27, 2015 to June 27, 2016); provides that owners of existing com-
mercial buildings are encouraged to install carbon monoxide detection as
quickly as practicable; provides that the owner of an existing commercial
building shall not be deemed to be in violation of section 1228.4 if the
owner provides the authority having jurisdiction with a written statement
certifying that such owner is attempting in good faith to install carbon
monoxide detection that complies with the requirements of this section
1228.4 in such owner’s existing commercial building as quickly as
practicable; and provides that carbon monoxide detection that satisfies the
requirements of section 1228.4 must be installed and must be fully
operational in all existing commercial buildings by the end of the transi-
tion period.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. DOS-28-15-00004-EP, Issue of
July 15, 2015. The emergency rule will expire February 17, 2016.
Text of rule and any required statements and analyses may be obtained
from: Mark Blanke, Department of State, One Commerce Plaza, 99
Washington Ave., Albany, NY 12231-0001, (518) 474-4073, email:
Mark.Blanke@dos.ny.gov
Additional matter required by statute: 1. Executive Law § 378 (15)(a)

This rule amends the State Uniform Fire Prevention and Building Code
(Uniform Code) by adding a new section 1228.4 to Part 1228 of Title 19
NYCRR. New section 1228.4 implements subdivision 5-d of Executive
Law § 378, as added by Chapter 541 of the Laws of 2014, by requiring the
installation of carbon monoxide detection in commercial buildings.

This rule is a new version of a prior rule that was adopted as an emer-
gency measure and proposed for adoption as a permanent measure by No-
tice of Emergency Adoption and Proposed Rule Making filed on June 25,
2015 and published in the State Register on July 15, 2015.

The prior version of this rule was re-adopted as an emergency measure
by a Notice of Emergency Adoption filed on September 21, 2015 and
published in the State Register on October 7, 2015. The re-adoption of the
prior version of this rule expired on November 19, 2015.

The Department of State (DOS) and the State Fire Prevention and Build-
ing Code Council (Code Council) made several non-substantial changes to
the prior version of this rule in response to comments received during the
public comment period for the prior version of this rule. This rule reflects
those non-substantial changes.

At its meeting held on November 2, 2015, the Code Council found and
determined that (1) adoption of this rule on an emergency basis, (2) filing
the Notice of Emergency Adoption of this rule on November 20, 2015,
and (3) making the emergency adoption of this rule effective immediately
upon the filing of the Notice of Emergency Adoption, are required to
preserve public safety and general welfare because:

(1) Executive Law § 378 (5-d), as added by Chapter 541 of the Laws of
2014, provides that the Uniform Code must contain provisions requiring
the installation of carbon monoxide detecting devices in every commercial
building and every building that contains one or more restaurants;

(2) Executive Law § 378 (5-d) became effective on June 27, 2015;
(3) the emergency adoption of the prior version of this rule became ef-

fective on June 27, 2015;
(4) the emergency re-adoption of the prior version of this rule became

effective on September 21, 2015;
(5) the emergency re-adoption of the prior version of this rule will

expire on November 19, 2015;
(6) adoption of this rule as a permanent measure will not be effective

until the Notice of Adoption is published in the State Register;
(7) it is unlikely that the Notice of Adoption relating to the adoption of

this rule as a permanent measure will be filed in time for such Notice of
Adoption to appear in the State Register before November 19, 2015; and

(8) adopting this rule on an emergency basis, filing the Notice of Emer-
gency Adoption of this rule on November 20, 2015, and making this rule
effective immediately upon the filing of the Notice of Emergency Adop-
tion are necessary to assure that the Uniform Code will continue to include
the provisions contemplated by subdivision 5-d of Executive Law § 378
between November 20, 2015 and the date on which the Notice of Adop-
tion relating to the adoption of this rule as a permanent measure will ap-
pear in the State Register.

At its meeting held on November 2, 2015, the Code Council also found
and determined that making this rule effective immediately upon the filing
of the Notice of Emergency Adoption, as authorized by Executive Law
§ 378(15)(a), is required to protect health, safety and security because, in
the absence of such a finding and determination, the amendment of the
Uniform Code to be implemented by this rule would not become effective
until 90 days after publication of the Notice of Emergency Adoption and,
for the reasons stated above, this rule must become effective on November
20, 2015.
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2. Executive Law § 377(1)
Pursuant to Section 377(1) of the Executive Law, the Secretary of State

has reviewed the amendment of the Uniform Code to be implemented by
this rule, has found that said amendment effectuates the purposes of Article
18 of the Executive Law, and has approved said amendment.
Summary of Regulatory Impact Statement

This rule amends the State Uniform Fire Prevention and Building Code
(Uniform Code) by adding a new section 1228.4 to 19 NYCRR Part 1228
(Additional Uniform Code Provisions). New section 1228.4 (entitled
“Carbon Monoxide Detection in Commercial Buildings”) requires the in-
stallation of carbon monoxide detecting devices in every commercial
building (including but not limited to every building containing one or
more restaurants) if such building has an attached garage or contains any
appliance, equipment, device or system that may emit carbon monoxide.

1. STATUTORY AUTHORITY.
This rule is authorized by Executive Law § 377(1), which authorizes

the State Fire Prevention and Building Code Council (Code Council) to
amend the Uniform Code from time to time, and by new subdivision (5-d)
of Executive Law § 378, as added by Chapter 541 of the Laws of 2014.
New subdivision (5-d) provides that the Uniform Code must include “stan-
dards for installation of carbon monoxide detecting devices requiring that
the owner of every building that contains one or more restaurants and the
owner of every commercial building in the state shall have installed in
such building and shall maintain operable carbon monoxide detecting de-
vice or devices of such manufacture, design and installation standards as
are established by the [Code Council]. Carbon monoxide detecting de-
vices shall only be required if the restaurant or commercial building has
appliances, devices or systems that may emit carbon monoxide or has an
attached garage.”

2. LEGISLATIVE OBJECTIVES.
Under current New York law, one and two family dwellings and apart-

ments must be equipped with carbon monoxide detectors, but no such
requirement exists for restaurants and commercial buildings. The absence
of detection devices in nonresidential occupancies has contributed to in-
stances of illness and death among patrons and employees. Chapter 541 of
the Laws of 2014 amended Executive Law § 378 to require that the
Uniform Code include standards for carbon monoxide detection in com-
mercial buildings and every building that contains one or more restaurants.
By requiring that restaurants and commercial buildings follow the same
standards as residences, the Legislature demonstrates that its objectives
are to reduce the number of deaths and injuries caused by carbon monox-
ide poisoning, and to provide safer environments for customers and
employees.

3. NEEDS AND BENEFITS.
Carbon monoxide is an invisible, odorless gas that is generated by the

incomplete combustion of carbonaceous fuels such as fuel oil, natural gas,
kerosene and wood. In non fire situations, elevated carbon monoxide
levels may be caused by improperly installed or maintained fuel fired ap-
pliances, motor vehicles operated in enclosed garages, or appliances
intended for outdoor use being used indoors during power failures. As
carbon monoxide is not detectable by the senses, its presence and
concentration can only be determined by instruments such as carbon mon-
oxide detection systems.

According to the United States Consumer Product Safety Commission,
“on average, about 170 people in the United States die every year from
CO produced by non-automotive consumer products.

According to the Center for Disease Control and Prevention, there were
68,316 non-fire-related CO exposures reported to poison centers between
the years 2000 and 2009. (The Center for Disease Control and Prevention,
Carbon Monoxide Exposures United States, 2000-2009, August 5, 2011,
http://www.cdc.gov/mmwr/preview/ mmwrhtml/mm6030a2.htm.)

The Memorandum in Support of the bill enacting Executive Law
§ 378(5-d) states that the failure to mandate carbon monoxide detectors in
commercial buildings has contributed to cases of illness and death among
patrons and employees.

This rule implements Executive Law § 378(5-d) by requiring the instal-
lation of CO detecting devices in commercial buildings.

4. COSTS.
Cost to regulated parties.
Regulated parties (owners of new and existing commercial buildings

that [1] contain one or more carbon monoxide sources and/or [2] contain a
garage or other motor-vehicle related occupancy and/or [3] are attached to
a garage or other motor-vehicle-related occupancy) are required to install
carbon monoxide detection (carbon monoxide alarms or carbon monoxide
detection systems) in the places specified in this rule, to maintain those
carbon monoxide alarms or carbon monoxide detection systems, and to
replace those carbon monoxide alarms or carbon monoxide detection
systems when they cease to operate as intended.

In each commercial building where carbon monoxide detection is
required, such detection must be located in each “detection zone” that

contains a carbon monoxide source, is served by an HVAC system that
includes a carbon monoxide-producing component, or is adjacent to a ga-
rage or other motor-vehicle-related occupancy. In general, each story in a
commercial building will be a “detection zone.”

Costs to regulated parties for compliance with this rule will vary
depending on the size of such building, the number of carbon monoxide
sources within the buildings, the wiring within the building, and the type
of carbon monoxide detection (carbon monoxide alarms or a carbon mon-
oxide detection system) the owner chooses to provide. The Department
estimates that battery-powered carbon monoxide alarms cost approxi-
mately $50 (including installation costs). When carbon monoxide alarms
are installed in new commercial buildings, the alarms must be hard-wired
units with battery backup. The Department estimates that the total cost
purchasing and installing hard-wired carbon monoxide alarms with bat-
tery backup will be approximately $125 per unit. Lastly, this rule will
permit installation of a carbon monoxide detection system in lieu of carbon
monoxide alarms. The total cost of purchasing and installing one detector
and one notification appliance (a necessary component of the carbon mon-
oxide detection system) will be approximately $348. In addition, a carbon
monoxide detection system requires a control unit. The Department
estimates that the cost of purchasing and installing a carbon monoxide
detection system control unit will be approximately $1,100.

This rule provides that carbon monoxide alarms and carbon monoxide
detection systems must be maintained in an operative condition at all
times, shall be replaced or repaired where defective, and shall be replaced
when they cease to operate as intended. The on-going costs of complying
with this rule will include the cost of maintaining carbon monoxide alarms
and carbon monoxide detection systems in operative condition.

Costs to the Department of State, the State, and Local Governments
The Department anticipates that neither the Department nor the State

nor the local governments in the State will incur any significant costs for
the implementation or continued administration of this rule, except as
follows:

First, the Department will provide instruction and technical assistance
regarding new section 1228.4 and its requirements to code enforcement
officials and to regulated parties. The Department anticipates that it will
be able to use its existing staff to perform these functions.

Second, cities, towns, villages, counties, and State agencies responsible
for administration and enforcement of the Uniform Code will be required
(1) to see that their code enforcement personnel receive training on new
section 1228.4 and its requirements, and (2) to enforce these new
provisions.

Third, the State, which owns commercial buildings, as well as any local
government that owns one or more commercial buildings, will be subject
to the new requirements to be imposed by new section 1228.4 and will be
required to comply with those requirements. In this context, the State and
any local government that owns commercial buildings will be regulated
parties, and will incur compliance costs similar to those discussed above
for other regulated parties.

5. PAPERWORK.
This rule requires carbon monoxide detection systems to comply with

the Standard for the Installation of Carbon Monoxide (CO) Detection and
Warning Equipment, published by the National Fire Protection Associa-
tion (NFPA 720). If a regulated party elects to install a CO detection
system in lieu of CO alarms, such system must comply with NFPA 720. A
small business or local government that elects to install a CO detection
system will be required to comply with the reporting and recordkeeping
requirements specified in NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5,
8.2.3, 8.6.1, and 8.6.2.2. NFPA 720 provides standardized forms to be
used for this recordkeeping.

6. LOCAL GOVERNMENT MANDATES.
This rule imposes no new programs, services, duties and responsibili-

ties upon Local Governments, except as follows:
First, any Local Government that owns any existing commercial build-

ing or constructs any new commercial building will be required to install
carbon monoxide alarm(s) or a carbon monoxide detection system in such
building.

Second, cities, towns, villages, and counties charged by Executive Law
Section 381 with the responsibility of administering and enforcing the
Uniform Code will be required to enforce the provisions of new section
1228.4. Such cities, towns, villages, and counties will be required to see
that their code enforcement personnel receive training on new section
1228.4.

7. DUPLICATION.
This rule does not duplicate, overlap or conflict with any other legal

requirement of the Federal or State government known to the Department.
8. ALTERNATIVES.
The rule does not permit the use of plug in units or battery-powered

carbon monoxide alarms in new commercial buildings. The Department
considered the alternative of allowing the use of battery-powered carbon
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monoxide alarms in new commercial buildings. This alternative was
rejected because the Department determined that the additional cost as-
sociated with requiring hard-wired carbon monoxide alarms in new build-
ings was minimal (compared to the additional cost associated with requir-
ing hard-wired alarms in existing buildings).

The rule permits a building owner to choose between installing carbon
monoxide alarms or a carbon monoxide detection system. The Depart-
ment considered the alternative of requiring the installation of a carbon
monoxide detection system in all commercial buildings. This alternative
was rejected because it would unnecessarily increase the cost of bringing
commercial buildings, particularly existing commercial buildings, into
compliance with the new statutory mandate.

The rule requires carbon monoxide detection in each detection zone
where at least one of the “triggering conditions” exists. The rule also
requires carbon monoxide detection in more than one location in larger
(over 10,000 square feet) detection zones. The Department considered
alternatives such as requiring carbon monoxide detection only in the vicin-
ity of each carbon monoxide source, allowing plug-in units in new and
existing buildings, and allowing alternative listing entities. These alterna-
tives were rejected because the Department determined that such reduced
coverage would not have provided the increased level of safety contem-
plated by the Legislature when it added a new subdivision (5-d) to section
378 of the Executive Law.

9. FEDERAL STANDARDS.
This rule parallels similar federal standards for carbon monoxide

exposure. The federal standards apply to buildings consisting of employ-
ees who are employed in a business that affects commerce (CFR Title 29,
Part 1910, Subpart Z, § 1910.1000: Air contaminants). However, although
these standards are similar, they measure carbon monoxide exposures dif-
ferently from section 1228.4, therefore making it difficult to conclude
whether they exceed these standards. For example, CFR Title 29, Part
1910, Subpart Z, § 1910.1000 limits an employee’s exposure to 50 ppm
over an 8-hour weighted average, comparable to a typical workday. By
contrast, carbon monoxide alarms required by section 1228.4 sound an
alarm after detecting higher concentrations - 100 ppm or 400 ppm -over a
much shorter period of time.

10. COMPLIANCE SCHEDULE.
Regulated parties that own existing commercial buildings will be able

to comply with this rule by purchasing and installing battery-operated
carbon monoxide alarms of the type currently on the market. The Depart-
ment anticipates that regulated parties that own existing commercial build-
ings should be able to comply with this rule by the end of the “transition
period” (June 27, 2015 through June 27, 2016) established by this rule.

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired carbon monoxide alarms
or carbon monoxide detection systems as part of the construction process.
Summary of Regulatory Flexibility Analysis

1. EFFECT OF RULE.
This rule implements subdivision (5-d) of Executive Law § 378, as

added by Chapter 541 of the Laws of 2014. Specifically, this rule amends
the State Uniform Fire Prevention and Building Code (Uniform Code) by
adding a new section 1228.4 (entitled “Carbon Monoxide Detection in
Commercial Buildings”) to 19 NYCRR Part 1228. New section 1228.4
requires the installation of carbon monoxide (CO) detecting devices in all
new and existing commercial buildings.

Types and Estimated Number of Small Businesses and Local Govern-
ments Affected

This rule will affect any small business or local government that owns
an existing commercial building or constructs a new commercial building.
In addition, since landlords typically recover building-related costs by
increasing rents, this rule will indirectly affect any small business or local
government that rents space in a commercial building. The Department of
State (DOS) is not able to estimate the number of small businesses and lo-
cal governments that will be directly or indirectly affected by this rule;
however, DOS anticipates that most small businesses and local govern-
ments will be directly or indirectly affected by this rule.

In addition, since this rule adds provisions to the Uniform Code, the
activities of each local government that is responsible for administering
and enforcing the Uniform Code will be affected by this rule. DOS
estimates that approximately 1,604 local governments (mostly cities,
towns and villages, as well as several counties) are responsible for
administering and enforcing the Uniform Code.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

Reporting and Recordkeeping Requirements
If a regulated party elects to install a CO detection system in lieu of CO

alarms, such system must comply with the Standard for the Installation of
Carbon Monoxide (CO) Detection and Warning Equipment, published by
the National Fire Protection Association (NFPA 720). A small business or
local government that elects to install a CO detection system will be

required to comply with the reporting and recordkeeping requirements
specified in NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5, 4.4.3, 8.2.3, 8.6.1,
and 8.6.2.2. NFPA 720 provides standardized forms to be used for this
recordkeeping.

Other Compliance Requirements
Small businesses and local governments that own a new or existing

commercial building that contains a CO source, contains a garage or other
motor-vehicle-related occupancy, or is attached to a garage or other motor-
vehicle-related occupancy will be required to install CO detection (CO
alarms or a CO detection system) in the places specified in this rule, to
maintain those CO alarms or CO detection systems, and to replace those
CO alarms or CO detection systems when they cease to operate as
intended.

In each commercial building where CO detection is required, such
detection must be located in each “detection zone” (as that term is defined
in the rule) that contains a CO source, is served by an HVAC system that
includes a CO-producing component, or is adjacent to a garage or other
motor-vehicle-related occupancy.

As a general rule, when CO detection must be provided in a detection
zone, the CO detection must be placed in a central location within the
detection zone. If the detection zone is larger than 10,000 square feet, ad-
ditional CO detection must be placed in such additional locations as may
be necessary to assure that no point in the detection zone is more than 100
feet from CO detection.

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted.1 When CO alarms are installed in new com-
mercial buildings, the alarms must be hard-wired units with battery
backup.

This rule also permits installation of a CO detection system in lieu of
CO alarms. A CO detection system (1) must comply with NFPA 720, (2)
must have a detector at each location where a CO alarm otherwise would
have been required, and (3) must have a notification appliance at each lo-
cation specified in NFPA 720 or, in the alternative, at each location where
a CO alarm otherwise would have been required.

When a CO alarm is installed in a normally unoccupied detection zone
in a new commercial building, that alarm must be interconnected with a
CO alarm that is placed in an adjacent and normally occupied detection
zone; and

In the case of a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 Building Code of New York State
(BCNYS), this rule provides that CO alarm signals must be automatically
transmitted to an approved on-site location that is normally staffed by
school personnel during normal school hours.

CO detection systems shall be connected to control units and off-
premises signal transmission in accordance with the requirements of the
BCNYS.

3. PROFESSIONAL SERVICES.
If a small business or local government elects to install a CO detection

system (in lieu of CO alarms), the small business or local government
must hire service personnel with the qualifications and experience listed in
NFPA 720 Section 8.3 in order to install and maintain the CO detection
system.

In addition, in certain situations a small business or local government
that elects to install a CO detection system may be required to hire a person
holding an appropriate license under General Business Law Article 6-D to
install, service or maintain such CO detection system.

4. COMPLIANCE COSTS.
Initial Costs of Compliance
The initial capital costs of complying with the rule will include the cost

of purchasing and installing the CO alarms or CO detection systems. Costs
to regulated parties for compliance with this rule will vary depending on
the size of such building, the number of CO sources within the buildings,
the wiring within the building, and the type of CO detection (CO alarms or
a CO detection system) the owner chooses to provide.2

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted. DOS estimates that the cost of purchasing and
installing such battery-powered CO alarms is approximately $50.

When CO alarms are installed in new commercial buildings, the alarms
must be hard-wired units with battery backup. DOS estimates that total
cost purchasing and installing hard-wired CO alarms with battery backup
will be approximately $125 per unit.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system must comply with NFPA 720; must have a
detector at each location where a CO alarm otherwise would have been
required; and must have a notification appliance at each location specified
in NFPA 720 or, in the alternative, at each location where a CO alarm
otherwise would have been required. DOS estimates that the cost of each
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detector in a CO detection system will be approximately $55, the cost of
each notification appliance used in a CO detection system will be ap-
proximately $78, the cost of installing one detector and one notification
appliance will be approximately $215, and the total cost of purchasing and
installing one detector and one notification appliance will be approxi-
mately $348. In addition, a CO detection system requires a control unit.
DOS estimates that the cost of purchasing and installing a CO detection
system control unit will be approximately $1,100.3 The estimated installa-
tion costs specified in this paragraph include the cost of installing the
components and the cost of interconnecting the components.

In certain situations, a CO alarm installed in a new commercial building
must be a “multiple station” alarm (i.e., must be interconnected with at
least one other CO alarm in the building). DOS estimates that (1) the
median price of multiple station CO alarms that are hard-wired and have
battery backup to be approximately $38 per unit, (2) the cost of installing
such alarms will be approximately $90 per unit, and (3) the cost of provid-
ing interconnection between an alarm in a normally unoccupied detection
zone and an alarm in an adjacent, normally occupied detection zone will
be approximately $150.

In the case of a new commercial building classified, in whole or in part,
as Educational Group E under the 2010 BCNYS, CO alarm signals must
be automatically transmitted to an approved on-site location that is
normally staffed by school personnel during normal school hours. DOS
estimates that the median price of multiple station CO alarms that are
hard-wired and have battery backup will be approximately $38 per unit;
(2) the cost of installing such alarms will be approximately $90 per unit;
and (3) the cost of providing interconnection between the detection zone
(classroom) to an on-site location up to 100 feet away will be ap-
proximately $250.

This rule provides that CO detection systems must be “monitored” (i.e.,
connected to control units and off-premises signal transmission). If a CO
detection system is installed in a building that does not have a fire alarm
system, DOS estimates that the cost of purchasing and installing the
control unit required to provide “monitoring” of the CO detection system
will be approximately $1,100.

On-going Costs of Compliance
This rule provides that CO alarms and CO detection systems must be

maintained in an operative condition at all times, shall be replaced or
repaired where defective, and shall be replaced when they cease to operate
as intended.

In the case of a battery-powered CO alarm, such maintenance would
include vacuuming the alarm cover to remove accumulated dust (typically
one a month) and replacing the alarm at the conclusion of its 10-year
lifespan.

In the case of a hard-wired CO alarm with battery backup, the required
maintenance would include vacuuming the alarm cover to remove ac-
cumulated dust (typically one a month) and replacing the backup battery
as required (although it is anticipated that backup batteries in such alarms
should not need to be replaced during the anticipated life of the alarm).

In addition, most manufacturers recommend that their CO alarms
(whether battery-powered or hard-wired) be checked using the alarm’s
“test” button on a periodic basis (typically once a week) and replaced on a
periodic basis (typically once every five years).

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process. This rule will require CO
detection systems to comply with NFPA 720.

Variations in Costs
Any variation in compliance costs for small businesses or local govern-

ments is likely to depend more on the number and size of commercial
buildings owned by the small business or local government, not on the
type or size of the small business or local government.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY.
It is economically and technologically feasible for small businesses and

local governments to comply with new section 1228.4.
Regulated parties that own existing commercial buildings will be able

to comply with this rule by purchasing and installing battery-operated CO
alarms of the type currently on the market. DOS anticipates that regulated
parties that own existing commercial building should be able to comply
with this rule by the end of the “transition period” (June 27, 2015 through
June 27, 2016) established by this rule.

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process.

No new technology need be developed for compliance.
6. MINIMIZING ADVERSE IMPACT
The rule minimizes potential adverse economic impacts on regulated

parties by providing several alternative means of compliance (including
the option of installing battery powered carbon monoxide alarms in exist-
ing commercial buildings and in commercial buildings with no com-

mercial electric power); providing exemptions for commercial buildings
that are (1) classified as Storage Group S or Utility and Miscellaneous
Group U and occupied only occasionally for building or equipment main-
tenance, (2) “canopies” (as defined in the 2010 FCNYS), or (3) completely
unoccupied and secured; providing a number of exceptions for certain
detection zones that would otherwise require CO detection; and establish-
ing a “transition period” to provide owners of existing commercial build-
ings with additional time to achieve full compliance.

Providing exemptions from coverage by the rule, or any part thereof,
for commercial buildings owned by small businesses or local governments
would not be consistent with legislative objectives and would endanger
public health, safety, and general welfare.

7. SMALL BUSINESS AND LOCAL GOVERNMENT
PARTICIPATION.

DOS notified interested parties throughout the State, including inter-
ested parties in rural areas, of the proposed adoption of a prior version of
this rule by means of notices posted on DOS’s website and notices
published in Building New York, a monthly electronic news bulletin
covering topics related to the Uniform Code and the construction industry.

The prior version of this rule was proposed for adoption by Notice of
Emergency Adoption and Proposed Rule Making published in the State
Register on July 15, 2015. DOS and the Code Council made several non-
substantial changes to the prior version of this rule in response to public
comments received during the public comment period. This rule (i.e., the
rule now being adopted) reflects those non-substantial changes.

8. VIOLATIONS AND PENALTIES ASSOCIATED WITH
VIOLATIONS.

The rule includes a subdivision that provides, in effect, a “cure period
or other opportunity for ameliorative action, the successful completion of
which will prevent the imposition of penalties on the party or parties
subject to enforcement” in this rule. Subdivision (p) of new section 1228.4
provides that during the “transition period” (June 27, 2015 to June 27,
2016), the owner of an existing commercial building shall not be deemed
to be in violation of section 1228.4 if the owner provides the authority
having jurisdiction with a written statement certifying that such owner is
attempting in good faith to install carbon monoxide detection that complies
with the requirements of new section 1228.4 in such owner’s existing
commercial building as quickly as practicable.

All owners of existing commercial buildings will be required to have
such carbon monoxide detection fully installed and operational by the end
of the transition period.
———————————
1 An “existing commercial building” is defined in this rule as a com-

mercial building constructed before December 31, 2015 (meaning either
that the original construction of the building was completed on or before
December 31, 2015, or that the application for the building permit for
the original construction of the building was filed on or before December
31, 2015). A “new commercial building” is defined in this rule as any
commercial building that is not an existing commercial building.

2 Cost estimates set forth in this section are based on prices quoted on the
websites of several manufacturers of carbon monoxide alarms and
carbon monoxide detection systems. See, for example, http://
www.homedepot.com/p/Kidde-120-Volt-Hardwire-Inter-Connectable-
Carbon-Monoxide-Alarm-with-Battery-Backup-KN-COB-IC/
202281774?N=5yc1vZbmgkZ1z0uzse. Estimated installation costs are
based on the time estimated to perform an installation multiplied by an
assumed hourly rate of $70.

3 In many situations, a single control panel can control both a carbon
monoxide detection system and a fire alarm system. Therefore, in a
building where a fire alarm system is required by other provisions of the
Uniform Code, there should be little or no additional cost associated
with providing a control panel for the carbon monoxide detection
system.

Summary of Rural Area Flexibility Analysis
1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS.
This rule amends the State Uniform Fire Prevention and Building Code

(Uniform Code) by adding a new section 1228.4 to 19 NYCRR Part 1228.
New section 1228.4 requires the installation of carbon monoxide (CO)
detecting devices in all new and existing commercial buildings. Since the
Uniform Code applies in all areas of the State (other than New York City),
this rule applies in all rural areas of the State.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

Reporting and Recordkeeping Requirements
If a regulated party elects to install a CO detection system in lieu of CO

alarms, such system must comply with the Standard for the Installation of
Carbon Monoxide Detection and Warning Equipment, published by the
National Fire Protection Association (NFPA 720). A small business or lo-
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cal government that elects to install a CO detection system will be required
to comply with the reporting and recordkeeping requirements specified in
NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5, 4.4.3, 8.2.3, 8.6.1, and 8.6.2.2.
NFPA 720 provides standardized forms to be used for this recordkeeping.

Other Compliance Requirements.
The owner of a new or existing commercial building that contains a CO

source, contains a garage or other motor-vehicle-related occupancy, or is
attached to a garage or other motor-vehicle-related occupancy will be
required to install CO detection (CO alarms or a CO detection system) in
the places specified in this rule, to maintain those CO alarms or CO detec-
tion systems, and to replace those CO alarms or CO detection systems
when they cease to operate as intended.

In each commercial building where CO detection is required, such
detection must be located in each “detection zone” that contains a CO
source, is served by an HVAC system that includes a CO-producing
component, or is adjacent to a garage or other motor-vehicle-related
occupancy.

As a general rule, when CO detection must be provided in a detection
zone, the CO detection must be placed in a central location within the
detection zone. However, if the detection zone is larger than 10,000 square
feet, additional CO detection must be placed in such additional locations
as may be necessary to assure that no point in the detection zone is more
than 100 feet from CO detection.

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted.1 When CO alarms are installed in new com-
mercial buildings, the alarms must be hard-wired units with battery
backup.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system (1) must comply with NFPA 720, (2) must
have a detector at each location where a CO alarm otherwise would have
been required, and (3) must have a notification appliance at each location
specified in NFPA 720 or, in the alternative, at each location where a CO
alarm otherwise would have been required.

When a CO alarm is installed in a normally unoccupied detection zone
in a new commercial building, that alarm must be interconnected with a
CO alarm that is placed in an adjacent and normally occupied detection
zone; and

In the case of a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 Building Code of New York State
(BCNYS), this rule provides that CO alarm signals must be automatically
transmitted to an approved on-site location that is normally staffed by
school personnel during normal school hours.

This rule requires CO detection systems to be connected to control units
and off-premises signal transmission in accordance with the requirements
of the BCNYS.

3. PROFESSIONAL SERVICES.
If the owner of a commercial building elects to install a CO detection

system in lieu of CO alarms, the building owner must hire service person-
nel with the qualifications and experience listed in NFPA 720 Section 8.3
in order to install and maintain the CO detection system.

In addition, in certain situations an owner of a commercial building
who elects to install a CO detection system may be required to hire a
person holding an appropriate license under General Business Law Article
6-D to install, service or maintain such CO detection system.

4. COMPLIANCE COSTS.
Initial Costs of Compliance
The initial capital costs of complying with the rule will include the cost

of purchasing and installing the CO alarms or CO detection systems. Costs
to regulated parties for compliance with this rule will vary depending on
the size of such building, the number of CO sources within the building,
the wiring within the building, and the type of CO detection (CO alarms or
a CO detection system) the owner chooses to provide.2

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted. The Department of State (DOS) estimates
that the cost of purchasing and installing such battery-powered CO alarms
is approximately $50.

When CO alarms are installed in new commercial buildings, the alarms
must be hard-wired units with battery backup. DOS estimates that total
cost purchasing and installing hard-wired CO alarms with battery backup
will be approximately $125 per unit.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system must comply with NFPA 720; must have a
detector at each location where a CO alarm otherwise would have been
required; and must have a notification appliance at each location specified
in NFPA 720 or, in the alternative, at each location where a CO alarm
otherwise would have been required. DOS estimates that (1) the cost of
each detector in a CO detection system will be approximately $55, (2) the

cost of each notification appliance used in a CO detection system will be
approximately $78, (3) the cost of installing one detector and one notifica-
tion appliance will be approximately $215, and (4) the total cost of
purchasing and installing one detector and one notification appliance will
be approximately $348. In addition, a CO detection system requires a
control unit. DOS estimates that the cost of purchasing and installing a CO
detection system control unit will be approximately $1,100.3 The estimated
installation costs specified in this paragraph include the cost of installing
the components and the cost of interconnecting the components.

In certain situations, a CO alarm installed in a new commercial building
must be a “multiple station” alarm (i.e., must be interconnected with at
least one other CO alarm in the building). DOS estimates that (1) the
median price of multiple station CO alarms that are hard-wired and have
battery backup to be approximately $38 per unit, (2) the cost of installing
such alarms will be approximately $90 per unit, and (3) the cost of provid-
ing interconnection between an alarm in a normally unoccupied detection
zone and an alarm in an adjacent, normally occupied detection zone will
be approximately $150.

In the case of a new commercial building classified, in whole or in part,
as Educational Group E, CO alarm signals must be automatically transmit-
ted to an approved on-site location that is normally staffed by school
personnel during normal school hours. DOS estimates that the median
price of multiple station CO alarms that are hard-wired and have battery
backup will be approximately $38 per unit; (2) the cost of installing such
alarms will be approximately $90 per unit; and (3) the cost of providing
interconnection between the detection zone (classroom) to an on-site loca-
tion up to 100 feet away will be approximately $250.

This rule provides that CO detection systems must be “monitored” (i.e.,
connected to control units and off-premises signal transmission). If a CO
detection system is installed in a building that does not have a fire alarm
system, DOS estimates that the cost of purchasing and installing the
control unit required to provide “monitoring” of the CO detection system
will be approximately $1,100.

On-going Costs of Compliance
This rule provides that CO alarms and CO detection systems must be

maintained in an operative condition at all times, shall be replaced or
repaired where defective, and shall be replaced when they cease to operate
as intended.

In the case of a battery-powered CO alarm, such maintenance would
include vacuuming the alarm cover to remove accumulated dust (typically
one a month) and replacing the alarm at the conclusion of its 10-year
lifespan.

In the case of a hard-wired CO alarm with battery backup, the required
maintenance would include vacuuming the alarm cover to remove ac-
cumulated dust (typically one a month) and replacing the backup battery
as required (although it is anticipated that backup batteries in such alarms
should not need to be replaced during the anticipated life of the alarm).

In addition, most manufacturers recommend that their CO alarms
(whether battery-powered or hard-wired) be checked using the alarm’s
“test” button on a periodic basis (typically once a week) and replaced on a
periodic basis (typically once every five years).

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process. This rule will require CO
detection systems to comply with NFPA 720.

Variations in Costs
Any variation in compliance costs for public and private entities in rural

areas is likely to depend on the number and size of commercial buildings
owned by a public or private entity, and not on differences between types
of public and private entities in rural areas.

5. MINIMIZING ADVERSE IMPACT.
The rule minimizes potential adverse economic impacts on regulated

parties by:
(1) providing several alternative means of compliance (including the

option of installing battery powered carbon monoxide alarms in existing
commercial buildings and in commercial buildings with no commercial
electric power);

(2) providing exemptions for commercial buildings that are (i) classi-
fied as Storage Group S or Utility and Miscellaneous Group U and oc-
cupied only occasionally for building or equipment maintenance, (ii)
“canopies” (as defined in the 2010 FCNYS), or (iii) completely unoccu-
pied and secured;

(3) providing a number of exceptions for certain detection zones that
would otherwise require CO detection; and

(4) establishing a “transition period” to provide owners of existing com-
mercial buildings with additional time to achieve full compliance.

This rule implements Executive Law § 378(5-d), which requires instal-
lation of CO detecting devices in all commercial buildings that contains
any appliance, equipment, device or system that may emit CO or has an
attached garage. Executive Law § 378(5-d) makes no distinction between
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commercial buildings located in rural areas and commercial buildings lo-
cated in other areas of the State. Executive Law § 378(5-d) does not au-
thorize the establishment of differing compliance requirements or
timetables for commercial buildings located in rural areas. Providing
exemptions from coverage by the rule, or any part thereof, for commercial
buildings located in rural areas would not be consistent with legislative
objectives and would endanger public health, safety, and general welfare.

6. RURAL AREA PARTICIPATION.
DOS notified interested parties throughout the State, including inter-

ested parties in rural areas, of the proposed adoption of a prior version of
this rule by means of notices posted on DOS’s website and notices
published in Building New York, a monthly electronic news bulletin
covering topics related to the Uniform Code and the construction industry.

The prior version of this rule was proposed for adoption by Notice of
Emergency Adoption and Proposed Rule Making published in the State
Register on July 15, 2015. DOS and the Code Council made several non-
substantial changes to the prior version of this rule in response to public
comments received during the public comment period. This rule (i.e., the
rule now being adopted) reflects those non-substantial changes.
1 An “existing commercial building” is defined in this rule as a com-

mercial building constructed before December 31, 2015 (meaning either
that the original construction of the building was completed on or before
December 31, 2015, or that the application for the building permit for
the original construction of the building was filed on or before December
31, 2015). A “new commercial building” is defined in this rule as any
commercial building that is not an existing commercial building.

2 Cost estimates set forth in this section are based on prices quoted on the
websites of several manufacturers of carbon monoxide alarms and
carbon monoxide detection systems. See, for example, http://
www.homedepot.com/p/Kidde-120-Volt-Hardwire-Inter-Connectable-
Carbon-Monoxide-Alarm-with-Battery-Backup-KN-COB-IC/
202281774?N=5yc1vZbmgkZ1z0uzse. Estimated installation costs are
based on the time estimated to perform an installation multiplied by an
assumed hourly rate of $70.

3 In many situations, a single control panel can control both a carbon
monoxide detection system and a fire alarm system. Therefore, in a
building where a fire alarm system is required by other provisions of the
Uniform Code, there should be little or no additional cost associated
with providing a control panel for the carbon monoxide detection
system.

Job Impact Statement
The Department of State has concluded after reviewing the nature and

purpose of the rule that it will not have a “substantial adverse impact on
jobs and employment opportunities” (as that term is defined in section
201-a of the State Administrative Procedures Act) in New York.

This rule amends the State Uniform Fire Prevention and Building Code
(the Uniform Code) to require that the installation of carbon monoxide
detecting devices (carbon monoxide alarms or carbon monoxide detection
systems) in all commercial buildings that contain a carbon monoxide
source, contain a garage or other motor-vehicle-related occupancy and/or
are attached to a garage or other motor-vehicle-related occupancy. This
amendment is required to satisfy the requirements of subdivision (5-d) of
section 378 of the Executive Law, as added by Chapter 541 of the Laws of
2014.

This rule requires the installation of carbon monoxide detecting devices
in “existing commercial buildings” (defined in this rule as a commercial
building constructed prior to January 1, 2016). However, potential adverse
economic impact on regulated parties is minimized by the provisions of
the rule that allow the use of battery powered carbon monoxide alarms in
existing commercial buildings. (The rule also permits the use of battery
powered carbon monoxide alarms in new and existing commercial build-
ings without a commercial electric power.)

This rule also requires the installation of carbon monoxide detecting de-
vices in new commercial buildings. However, potential adverse economic
impact on regulated parties is minimized by the provisions of the rule that
permit the installation of carbon monoxide alarms even in new commercial
buildings (although carbon monoxide alarms installed in new commercial
buildings must be hard-wired, with battery backup). Regulated parties are
permitted to install carbon monoxide detection systems; in the case of a
building that is required by other, already existing provisions of the
Uniform Code to have a fire alarm system, the additional cost of adding a
carbon monoxide detection system is expected to be modest. In any event,
whether an owner chooses to install hard-wired carbon monoxide alarms
with battery backup or a carbon monoxide detection system in a new com-
mercial building, the costs of purchasing, installing and maintaining the
carbon monoxide detecting devices required by this rule is expected to be
insignificant in comparison to the total cost of construction. Therefore,
this rule should have no substantial adverse impact on construction of new

commercial buildings and, consequently, this rule should have no
substantial adverse impact on jobs and employment opportunities related
to the construction of new commercial buildings.

The Uniform Code has contained provisions requiring installation of
carbon monoxide alarms in residential buildings since 2002. The current
requirements relating to installation of alarms in residential buildings are
not changed by this rule. Therefore, this rule should have no substantial
adverse impact on jobs and employment opportunities related to the
construction of new residential buildings.

NOTICE OF ADOPTION

Installation of Carbon Monoxide Detecting Devices in
Commercial Buildings

I.D. No. DOS-28-15-00004-A
Filing No. 1010
Filing Date: 2015-11-20
Effective Date: 2015-12-09

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of section 1228.4 to Title 19 NYCRR.
Statutory authority: Executive Law, sections 377(1) and 378(5-d)
Subject: Installation of carbon monoxide detecting devices in commercial
buildings.
Purpose: To amend the State Uniform Fire Prevention and Building Code
(Uniform Code) by adding standards requiring the installation of carbon
monoxide detecting devices in every commercial building (including but
not limited to every building that contains one or more restaurants), if
such building has appliances, devices or systems that may emit carbon
monoxide or has an attached garage, and to establish manufacture, design
and installation standards for such carbon monoxide detecting devices.
Substance of final rule: This rule adds new section 1228.4 to Part 1228 of
19 NYCRR. New section 1228.4 is part of the State Uniform Fire Preven-
tion and Building Code (the Uniform Code). The provisions of new sec-
tion 1228.4 (entitled “Carbon Monoxide Detection in Commercial Build-
ings”) are summarized as follows:

Subdivision (a) (“Introduction”) introduces the new section, which
implements standards and requirements regarding carbon monoxide
(“CO”) detection in certain new and existing commercial.

Subdivision (b) (“Definitions”) defines certain terms used in section
1228.4, including: carbon monoxide source; carbon monoxide-producing
HVAC system, classroom, commercial building, detection zone, existing
commercial building, and new commercial building.

Subdivision (c) (“Commercial buildings required to have carbon mon-
oxide detection”) provides that as a general rule, CO detection must be
provided in every commercial building that (i) contains any CO source
and/or (ii) is attached to a garage and/or (iii) is attached to any other motor-
vehicle-related occupancy. These requirements shall apply without regard
to whether such commercial building is an existing commercial building
or a new commercial building and without regard to whether such com-
mercial building shall or shall not have been offered for sale. However,
CO detection shall not be required in:

(1) a commercial building that is classified, in its entirety, in Storage
Group S or Utility and Miscellaneous Group U under Chapter 3 of the
2010 Building Code of New York State (the 2010 BCNYS) and occupied
only occasionally and only for building or equipment maintenance;

(2) a commercial building that is a “canopy” (as that term is defined in
the 2010 Fire Code of New York State); or

(3) a commercial building that is completely unoccupied, during the pe-
riod when such building is completely unoccupied and other stated condi-
tions are satisfied.

Subdivision (d) (“Detection zones required to be provided with carbon
monoxide detection”) specifies the detection zones where carbon monox-
ide detection must be provided. In general, CO detection is required in
each detection zone in which at least one “triggering condition” exists.

“Triggering Condition 1” is the presence of any CO source in the detec-
tion zone.

“Triggering Condition 2” is the presence in a detection zone of a duct
opening or other outlet from a CO-producing HVAC system (subject to
certain exceptions stated in the full Text of the rule).

“Triggering Condition 3” is the presence of a garage or other motor-
vehicle-related occupancy in location that is adjacent to a detection zone
(subject to certain exceptions stated in the full Text of the rule).

If a detection zone other than a classroom (as defined in subdivision b)
that would otherwise require CO detection has ambient conditions that
would, under normal conditions and with all required ventilation and
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exhaust systems installed and operating properly, activate CO detection
devices, CO detection shall not be required in that detection zone provided
that an alternative safety plan for the commercial building in which such
detection zone is located shall have been approved by the authority having
jurisdiction and implemented.

If a detection zone (other than a classroom) that would otherwise require
CO detection is “open” (without sidewalls or drops) on 50 percent or more
of its perimeter, and there is no occupiable area within such detection zone
that is not open on 50 percent or more of its perimeter, CO detection shall
not be required in that detection zone.

Subdivision (e) (“Placement of carbon monoxide detection”) specifies
that places within a detection zone where the CO detection devices must
be located. In the case of a detection zone having an area less than 10,000
square feet, the CO detection must be placed in a central location within
such detection zone. In the case of a detection zone having an area 10,000
square feet or larger, CO detection must be placed in a central location
within such detection zone and at such additional locations within such
detection zone as may be necessary to assure that no point in the detection
zone is more than 100 feet from CO detection. In certain cases (more fully
described in the full Text of the rule), the additional CO detection will not
be required in a detection zone that is 10,000 square feet or larger.

Subdivision (f) (“Detection equipment”) provides that CO detection
shall be provided by CO alarms complying with subdivision (g) or a CO
detection system complying with subdivision (h).

Subdivision (g) (“Carbon monoxide alarms”) specifies specifications
for CO alarms. In general, CO alarms must be hard-wired, with a battery
backup. However, battery-powered CO alarms (powered by a 10-year bat-
tery) will be allowed in existing commercial building and in commercial
buildings without commercial electric power. In either case, CO alarms
must be listed in accordance with Underwriters Laboratory (UL) 2034.
Combination CO / smoke alarms shall not be deemed to satisfy the require-
ments of this section 1228.4. The rule includes an exception that would al-
low certain previously installed plug-in or cord-type CO alarms, certain
previously installed CO alarms powered by a battery with a life of less
than 10-years, and certain previously installed combination CO / smoke
alarms to remain in place for the remainder of their useful lives.

In new commercial buildings, where a CO alarm is installed in a
normally unoccupied detection zone, such CO alarm must be intercon-
nected with a CO alarm that is placed in an adjacent and normally oc-
cupied detection zone. A sign that identifies and describes the location of
each normally unoccupied detection zone that contains any such intercon-
nected CO alarm must be placed in the proximity of each CO alarm
installed in a normally occupied detection zone.

CO alarms must be installed in the locations specified in subdivisions
(d) and (e) of section 1228.4.

In general, CO alarms must be installed, operated, and maintained in
accordance with the manufacturer’s instructions. However, in the event of
a conflict between the manufacturer’s instructions and the provisions of
section 1228.4, the provisions of this section 1228.4 shall control.

Subdivision (h), “Carbon monoxide detection systems,” specifies
requirements for CO detection systems. CO detection systems must
comply with National Fire Protection Association (NFPA) 720. CO detec-
tors shall be listed in accordance with UL 2075.

The CO detectors must be installed in the locations specified in subdivi-
sions (d) and (e) of section 1228.4. In the event of a conflict between the
CO detector location requirements specified in subdivisions (d) and (e)
and the CO detector location requirements specified in NFPA 720, the lo-
cation requirements specified in subdivisions (d) and (e) of section 1228.4
shall control.

Combination CO / smoke detectors will be permitted in CO detection
systems, provided such combination detectors are listed in accordance
with UL 2075 and UL 268.

Notification appliances in CO detection systems must comply with
NFPA 720. Notification appliances shall be provided in the locations
specified in NFPA 720 or, in the alternative, in the locations specified in
subdivisions (d) and (e) and paragraph (4) of subdivision (g) of section
1228.4 as the required locations for CO detection.

The power source for CO detection systems must comply with NFPA
720.

Subdivision (i) (“Additional requirement in Group E occupancies”)
provides that in a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 BCNYS, CO alarm signals shall be
automatically transmitted to an approved on-site location that is normally
staffed by school personnel during normal school hours.

Subdivision (j) (“Maintenance”) provides that CO alarms and CO detec-
tion systems must be maintained in accordance with NFPA 720, and that
CO alarms and CO detectors that become inoperable or begin producing
end-of-life signals must be replaced as soon as practicable.

Subdivision (k) (“Connection of carbon monoxide detection systems to

control units and off-premises signal transmission”) provides that CO
detection systems shall be connected to control units and off-premises
signal transmission. All CO detection systems installed in accordance
with subdivision (h) of section 1228.4 shall have off-premises signal trans-
mission in accordance with NFPA 720. All CO detection systems in new
commercial buildings that are required by section 903 or section 907 of
the 2010 Fire Code of New York State to have a fire alarm control panel
installed shall have off-premises signal transmission in accordance with
NFPA 720. CO detection systems shall not activate a fire signal to a fire
alarm control panel. CO detection systems shall not activate any notifica-
tion appliance that announces a fire alarm or any other alarm that is not
distinctive from a fire notification as required by NFPA 72. Where
notification of CO detection system is permitted to be transmitted to ap-
proved locations, at least one approved notification appliance shall be
provided within every building that transmits a signal to an approved
location.

Subdivision (l) (“Other Uniform Code provisions relating to carbon
monoxide detection”) provides that section 1228.4 does not repeal, over-
ride, modify or otherwise affect any other provision of the Uniform Code
(including but not necessarily limited to section R313.4 of the 2010
RCNYS and section 610 of the 2010 FCNYS) that requires CO detection
in any class of buildings, and that any building that is or becomes subject
to any such other provision must comply with such other provision.
Subdivision (l) further provides that in the case of a building that (1) is
subject to section R313.4 of the 2010 RCNYS or section 610 of the 2010
FCNYS and (2) is also a “commercial building” that is subject to section
1228.4 (a “mixed use building”) must comply with the requirements of
section R313.4 of the 2010 RCNYS or section 610 of the 2010 FCNYS, as
applicable, and, in addition, shall comply with the requirements of section
1228.4. However, duplicative CO detection shall not be required, and if an
area in a mixed use building is provided CO detection in accordance with
the requirements of section R313.4 of the 2010 RCNYS or section 610 of
the 2010 FCNYS, as applicable, such area need not be provided with ad-
ditional CO protection under this section 1228.4.

Subdivision (m) (“Interconnection in mixed used buildings”) provides
that in the case of a new “mixed use building,” the CO detection required
by section 1228.4 must be interconnected with the CO detection required
by section R313.4 of the 2010 RCNYS or section 610 of the 2010 FCNYS,
as applicable.

Subdivision (n) (“Incorporation by reference”) provides for the
incorporation by reference of the 2010 BCNYS, the 2010 FCNYS, and
NFPA 720 in section 1228.4.

Subdivision (o) (“Effective date”) provides that section 1228.4 will
take effect on June 27, 2015.

Subdivision (p) (“Transition period”) establishes a transition period
(June 27, 2015 to June 27, 2016); provides that owners of existing com-
mercial buildings are encouraged to install carbon monoxide detection as
quickly as practicable; provides that the owner of an existing commercial
building shall not be deemed to be in violation of section 1228.4 if the
owner provides the authority having jurisdiction with a written statement
certifying that such owner is attempting in good faith to install carbon
monoxide detection that complies with the requirements of this section
1228.4 in such owner’s existing commercial building as quickly as
practicable; and provides that carbon monoxide detection that satisfies the
requirements of section 1228.4 must be installed and must be fully
operational in all existing commercial buildings by the end of the transi-
tion period.
Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 1228.4(b)(15), (c)(2), (e)(2)(i), (g)(1), (3) and (n)(3).
Text of rule and any required statements and analyses may be obtained
from: Mark Blanke, Department of State, 99 Washington Ave., Albany,
NY 12231-0001, (518) 474-4073, email: Mark.Blanke@dos.ny.gov
Additional matter required by statute: 1. Executive Law § 378(15)(a)

Executive Law § 378(15)(a) provides, in pertinent part, that no change
to the State Uniform Fire Prevention and Building Code (Uniform Code)
shall become effective until at least ninety days after the date on which no-
tice of such change has been published in the State Register, unless the
Code Council finds that an earlier effective date is necessary to protect
health, safety and security.

This rule amends the Uniform Code by adding a new section 1228.4 to
Part 1228 of Title 19 NYCRR. New section 1228.4 implements subdivi-
sion 5-d of Executive Law § 378, as added by Chapter 541 of the Laws of
2014, by requiring the installation of carbon monoxide detection in com-
mercial buildings.

This rule is a new version of a prior rule that was adopted as an emer-
gency measure and proposed for adoption as a permanent measure by No-
tice of Emergency Adoption and Proposed Rule Making filed on June 25,
2015 and published in the State Register on July 15, 2015.

The prior version of this rule was re-adopted as an emergency measure
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by a Notice of Emergency Adoption filed on September 21, 2015 and
published in the State Register on October 7, 2015. The re-adoption of the
prior version of this rule expired on November 19, 2015.

The Department of State (DOS) and the State Fire Prevention and Build-
ing Code Council (Code Council) made several non-substantial changes to
the prior version of this rule in response to comments received during the
public comment period for the prior version of this rule. This rule reflects
those non-substantial changes.

At its meeting held on November 2, 2015, the Code Council found and
determined that making the permanent adoption of this rule effective im-
mediately upon the filing of the Notice of Adoption is required to preserve
public safety and general welfare because:

(1) Executive Law § 378(5-d), as added by Chapter 541 of the Laws of
2014, provides that the Uniform Code must contain provisions requiring
the installation of carbon monoxide detecting devices in every commercial
building and every building that contains one or more restaurants;

(2) Executive Law § 378(5-d) became effective on June 27, 2015;
(3) by reason of the previously filed emergency adoption and previ-

ously filed emergency re-adoption, the prior version of this rule became
effective on June 27, 2015 and will remain in effect through November
19, 2015;

(4) the Code Council has adopted this rule (which reflects non-
substantial changes to the prior version of this rule) as an emergency mea-
sure, and has directed that the Notice of Emergency Adoption be filed on
November 20, 2015, the day following the expiration of the prior version
of this rule;

(5) the emergency adoption of this rule will become effective on the
date that the Notice of Emergency Adoption is filed (on or about November
20, 2015) and will expire 90 days thereafter (on or about February 18,
2015);

(6) the Code Council has also adopted this rule as a permanent measure;
(7) it is anticipated that the Notice of Adoption of this rule as a perma-

nent measure will be filed on or about the same date as the filing of the
Notice of Emergency Adoption of this rule as an emergency measure, that
is, on or about November 20, 2015;

(8) A Notice of Adoption filed on November 20, 2015 will appear in
the State Register on December 9, 2015;

(9) pursuant to Executive Law § 378(15)(a), the adoption of this rule as
a permanent measure will not be effective until 90 days after the date on
which the Notice of Adoption appears in the State Register unless the
Code Council finds that an earlier effective date is necessary to protect
health, safety and security;

(10) making the adoption of this rule effective on a date earlier than
March 8, 2016 (90 days after the date on which the Notice of Adoption
will appear in the State Register) is necessary to protect health, safety, and
security because, in the absence of an earlier effective date, the emergency
adoption of this rule will expire before the permanent adoption of this rule
becomes effective.

2. Executive Law § 377(1)
Pursuant to Section 377(1) of the Executive Law, the Secretary of State

has reviewed the amendment of the Uniform Code to be implemented by
this rule, has found that said amendment effectuates the purposes of Article
18 of the Executive Law, and has approved said amendment.
Summary of Revised Regulatory Impact Statement

This rule amends the State Uniform Fire Prevention and Building Code
(Uniform Code) by adding a new section 1228.4 to 19 NYCRR Part 1228
(Additional Uniform Code Provisions). New section 1228.4 (entitled
“Carbon Monoxide Detection in Commercial Buildings”) requires the in-
stallation of carbon monoxide detecting devices in every commercial
building (including but not limited to every building containing one or
more restaurants) if such building has an attached garage or contains any
appliance, equipment, device or system that may emit carbon monoxide.

1. STATUTORY AUTHORITY.
This rule is authorized by Executive Law § 377(1), which authorizes

the State Fire Prevention and Building Code Council (Code Council) to
amend the Uniform Code from time to time, and by new subdivision (5-d)
of Executive Law § 378, as added by Chapter 541 of the Laws of 2014.
New subdivision (5-d) provides that the Uniform Code must include “stan-
dards for installation of carbon monoxide detecting devices requiring that
the owner of every building that contains one or more restaurants and the
owner of every commercial building in the state shall have installed in
such building and shall maintain operable carbon monoxide detecting de-
vice or devices of such manufacture, design and installation standards as
are established by the [Code Council]. Carbon monoxide detecting de-
vices shall only be required if the restaurant or commercial building has
appliances, devices or systems that may emit carbon monoxide or has an
attached garage.”

2. LEGISLATIVE OBJECTIVES.
Under current New York law, one and two family dwellings and apart-

ments must be equipped with carbon monoxide detectors, but no such

requirement exists for restaurants and commercial buildings. The absence
of detection devices in nonresidential occupancies has contributed to in-
stances of illness and death among patrons and employees. Chapter 541 of
the Laws of 2014 amended Executive Law § 378 to require that the
Uniform Code include standards for carbon monoxide detection in com-
mercial buildings and every building that contains one or more restaurants.
By requiring that restaurants and commercial buildings follow the same
standards as residences, the Legislature demonstrates that its objectives
are to reduce the number of deaths and injuries caused by carbon monox-
ide poisoning, and to provide safer environments for customers and
employees.

3. NEEDS AND BENEFITS.
Carbon monoxide is an invisible, odorless gas that is generated by the

incomplete combustion of carbonaceous fuels such as fuel oil, natural gas,
kerosene and wood. In non fire situations, elevated carbon monoxide
levels may be caused by improperly installed or maintained fuel fired ap-
pliances, motor vehicles operated in enclosed garages, or appliances
intended for outdoor use being used indoors during power failures. As
carbon monoxide is not detectable by the senses, its presence and
concentration can only be determined by instruments such as carbon mon-
oxide detection systems.

According to the United States Consumer Product Safety Commission,
“on average, about 170 people in the United States die every year from
CO produced by non-automotive consumer products.

According to the Center for Disease Control and Prevention, there were
68,316 non-fire-related CO exposures reported to poison centers between
the years 2000 and 2009. (The Center for Disease Control and Prevention,
Carbon Monoxide Exposures United States, 2000-2009, August 5, 2011,
http://www.cdc.gov/mmwr/preview/mmwrhtml/ mm6030a2.htm.)

The Memorandum in Support of the bill enacting Executive Law
§ 378(5-d) states that the failure to mandate carbon monoxide detectors in
commercial buildings has contributed to cases of illness and death among
patrons and employees.

This rule implements Executive Law § 378(5-d) by requiring the instal-
lation of CO detecting devices in commercial buildings.

4. COSTS.
Cost to regulated parties.
Regulated parties (owners of new and existing commercial buildings

that [1] contain one or more carbon monoxide sources and/or [2] contain a
garage or other motor-vehicle related occupancy and/or [3] are attached to
a garage or other motor-vehicle-related occupancy) are required to install
carbon monoxide detection (carbon monoxide alarms or carbon monoxide
detection systems) in the places specified in this rule, to maintain those
carbon monoxide alarms or carbon monoxide detection systems, and to
replace those carbon monoxide alarms or carbon monoxide detection
systems when they cease to operate as intended.

In each commercial building where carbon monoxide detection is
required, such detection must be located in each “detection zone” that
contains a carbon monoxide source, is served by an HVAC system that
includes a carbon monoxide-producing component, or is adjacent to a ga-
rage or other motor-vehicle-related occupancy. In general, each story in a
commercial building will be a “detection zone.”

Costs to regulated parties for compliance with this rule will vary
depending on the size of such building, the number of carbon monoxide
sources within the buildings, the wiring within the building, and the type
of carbon monoxide detection (carbon monoxide alarms or a carbon mon-
oxide detection system) the owner chooses to provide. The Department
estimates that battery-powered carbon monoxide alarms cost approxi-
mately $50 (including installation costs). When carbon monoxide alarms
are installed in new commercial buildings, the alarms must be hard-wired
units with battery backup. The Department estimates that the total cost
purchasing and installing hard-wired carbon monoxide alarms with bat-
tery backup will be approximately $125 per unit. Lastly, this rule will
permit installation of a carbon monoxide detection system in lieu of carbon
monoxide alarms. The total cost of purchasing and installing one detector
and one notification appliance (a necessary component of the carbon mon-
oxide detection system) will be approximately $348. In addition, a carbon
monoxide detection system requires a control unit. The Department
estimates that the cost of purchasing and installing a carbon monoxide
detection system control unit will be approximately $1,100.

This rule provides that carbon monoxide alarms and carbon monoxide
detection systems must be maintained in an operative condition at all
times, shall be replaced or repaired where defective, and shall be replaced
when they cease to operate as intended. The on-going costs of complying
with this rule will include the cost of maintaining carbon monoxide alarms
and carbon monoxide detection systems in operative condition.

Costs to the Department of State, the State, and Local Governments
The Department anticipates that neither the Department nor the State

nor the local governments in the State will incur any significant costs for
the implementation or continued administration of this rule, except as
follows:
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First, the Department will provide instruction and technical assistance
regarding new section 1228.4 and its requirements to code enforcement
officials and to regulated parties. The Department anticipates that it will
be able to use its existing staff to perform these functions.

Second, cities, towns, villages, counties, and State agencies responsible
for administration and enforcement of the Uniform Code will be required
(1) to see that their code enforcement personnel receive training on new
section 1228.4 and its requirements, and (2) to enforce these new
provisions.

Third, the State, which owns commercial buildings, as well as any local
government that owns one or more commercial buildings, will be subject
to the new requirements to be imposed by new section 1228.4 and will be
required to comply with those requirements. In this context, the State and
any local government that owns commercial buildings will be regulated
parties, and will incur compliance costs similar to those discussed above
for other regulated parties.

5. PAPERWORK.
This rule requires carbon monoxide detection systems to comply with

the Standard for the Installation of Carbon Monoxide (CO) Detection and
Warning Equipment, published by the National Fire Protection Associa-
tion (NFPA 720). If a regulated party elects to install a CO detection
system in lieu of CO alarms, such system must comply with NFPA 720. A
small business or local government that elects to install a CO detection
system will be required to comply with the reporting and recordkeeping
requirements specified in NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5,
8.2.3, 8.6.1, and 8.6.2.2. NFPA 720 provides standardized forms to be
used for this recordkeeping.

6. LOCAL GOVERNMENT MANDATES.
This rule imposes no new programs, services, duties and responsibili-

ties upon Local Governments, except as follows:
First, any Local Government that owns any existing commercial build-

ing or constructs any new commercial building will be required to install
carbon monoxide alarm(s) or a carbon monoxide detection system in such
building.

Second, cities, towns, villages, and counties charged by Executive Law
Section 381 with the responsibility of administering and enforcing the
Uniform Code will be required to enforce the provisions of new section
1228.4. Such cities, towns, villages, and counties will be required to see
that their code enforcement personnel receive training on new section
1228.4.

7. DUPLICATION.
This rule does not duplicate, overlap or conflict with any other legal

requirement of the Federal or State government known to the Department.
8. ALTERNATIVES.
The rule does not permit the use of plug in units or battery-powered

carbon monoxide alarms in new commercial buildings. The Department
considered the alternative of allowing the use of battery-powered carbon
monoxide alarms in new commercial buildings. This alternative was
rejected because the Department determined that the additional cost as-
sociated with requiring hard-wired carbon monoxide alarms in new build-
ings was minimal (compared to the additional cost associated with requir-
ing hard-wired alarms in existing buildings).

The rule permits a building owner to choose between installing carbon
monoxide alarms or a carbon monoxide detection system. The Depart-
ment considered the alternative of requiring the installation of a carbon
monoxide detection system in all commercial buildings. This alternative
was rejected because it would unnecessarily increase the cost of bringing
commercial buildings, particularly existing commercial buildings, into
compliance with the new statutory mandate.

The rule requires carbon monoxide detection in each detection zone
where at least one of the “triggering conditions” exists. The rule also
requires carbon monoxide detection in more than one location in larger
(over 10,000 square feet) detection zones. The Department considered
alternatives such as requiring carbon monoxide detection only in the vicin-
ity of each carbon monoxide source, allowing plug-in units in new and
existing buildings, and allowing alternative listing entities. These alterna-
tives were rejected because the Department determined that such reduced
coverage would not have provided the increased level of safety contem-
plated by the Legislature when it added a new subdivision (5-d) to section
378 of the Executive Law.

9. FEDERAL STANDARDS.
This rule parallels similar federal standards for carbon monoxide

exposure. The federal standards apply to buildings consisting of employ-
ees who are employed in a business that affects commerce (CFR Title 29,
Part 1910, Subpart Z, § 1910.1000: Air contaminants). However, although
these standards are similar, they measure carbon monoxide exposures dif-
ferently from section 1228.4, therefore making it difficult to conclude
whether they exceed these standards. For example, CFR Title 29, Part
1910, Subpart Z, § 1910.1000 limits an employee’s exposure to 50 ppm
over an 8-hour weighted average, comparable to a typical workday. By

contrast, carbon monoxide alarms required by section 1228.4 sound an
alarm after detecting higher concentrations - 100 ppm or 400 ppm -over a
much shorter period of time.

10. COMPLIANCE SCHEDULE.
Regulated parties that own existing commercial buildings will be able

to comply with this rule by purchasing and installing battery-operated
carbon monoxide alarms of the type currently on the market. The Depart-
ment anticipates that regulated parties that own existing commercial build-
ings should be able to comply with this rule by the end of the “transition
period” (June 27, 2015 through June 27, 2016) established by this rule.

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired carbon monoxide alarms
or carbon monoxide detection systems as part of the construction process.
Summary of Revised Regulatory Flexibility Analysis

1. EFFECT OF RULE.
This rule implements subdivision (5-d) of Executive Law § 378, as

added by Chapter 541 of the Laws of 2014. Specifically, this rule amends
the State Uniform Fire Prevention and Building Code (Uniform Code) by
adding a new section 1228.4 (entitled “Carbon Monoxide Detection in
Commercial Buildings”) to 19 NYCRR Part 1228. New section 1228.4
requires the installation of carbon monoxide (CO) detecting devices in all
new and existing commercial buildings.

Types and Estimated Number of Small Businesses and Local Govern-
ments Affected

This rule will affect any small business or local government that owns
an existing commercial building or constructs a new commercial building.
In addition, since landlords typically recover building-related costs by
increasing rents, this rule will indirectly affect any small business or local
government that rents space in a commercial building. The Department of
State (DOS) is not able to estimate the number of small businesses and lo-
cal governments that will be directly or indirectly affected by this rule;
however, DOS anticipates that most small businesses and local govern-
ments will be directly or indirectly affected by this rule.

In addition, since this rule adds provisions to the Uniform Code, the
activities of each local government that is responsible for administering
and enforcing the Uniform Code will be affected by this rule. DOS
estimates that approximately 1,604 local governments (mostly cities,
towns and villages, as well as several counties) are responsible for
administering and enforcing the Uniform Code.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

Reporting and Recordkeeping Requirements
If a regulated party elects to install a CO detection system in lieu of CO

alarms, such system must comply with the Standard for the Installation of
Carbon Monoxide (CO) Detection and Warning Equipment, published by
the National Fire Protection Association (NFPA 720). A small business or
local government that elects to install a CO detection system will be
required to comply with the reporting and recordkeeping requirements
specified in NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5, 4.4.3, 8.2.3, 8.6.1,
and 8.6.2.2. NFPA 720 provides standardized forms to be used for this
recordkeeping.

Other Compliance Requirements
Small businesses and local governments that own a new or existing

commercial building that contains a CO source, contains a garage or other
motor-vehicle-related occupancy, or is attached to a garage or other motor-
vehicle-related occupancy will be required to install CO detection (CO
alarms or a CO detection system) in the places specified in this rule, to
maintain those CO alarms or CO detection systems, and to replace those
CO alarms or CO detection systems when they cease to operate as
intended.

In each commercial building where CO detection is required, such
detection must be located in each “detection zone” (as that term is defined
in the rule) that contains a CO source, is served by an HVAC system that
includes a CO-producing component, or is adjacent to a garage or other
motor-vehicle-related occupancy.

As a general rule, when CO detection must be provided in a detection
zone, the CO detection must be placed in a central location within the
detection zone. If the detection zone is larger than 10,000 square feet, ad-
ditional CO detection must be placed in such additional locations as may
be necessary to assure that no point in the detection zone is more than 100
feet from CO detection.

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted.1 When CO alarms are installed in new com-
mercial buildings, the alarms must be hard-wired units with battery
backup.

This rule also permits installation of a CO detection system in lieu of
CO alarms. A CO detection system (1) must comply with NFPA 720, (2)
must have a detector at each location where a CO alarm otherwise would
have been required, and (3) must have a notification appliance at each lo-
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cation specified in NFPA 720 or, in the alternative, at each location where
a CO alarm otherwise would have been required.

When a CO alarm is installed in a normally unoccupied detection zone
in a new commercial building, that alarm must be interconnected with a
CO alarm that is placed in an adjacent and normally occupied detection
zone; and

In the case of a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 Building Code of New York State
(BCNYS), this rule provides that CO alarm signals must be automatically
transmitted to an approved on-site location that is normally staffed by
school personnel during normal school hours.

CO detection systems shall be connected to control units and off-
premises signal transmission in accordance with the requirements of the
BCNYS.

3. PROFESSIONAL SERVICES.
If a small business or local government elects to install a CO detection

system (in lieu of CO alarms), the small business or local government
must hire service personnel with the qualifications and experience listed in
NFPA 720 Section 8.3 in order to install and maintain the CO detection
system.

In addition, in certain situations a small business or local government
that elects to install a CO detection system may be required to hire a person
holding an appropriate license under General Business Law Article 6-D to
install, service or maintain such CO detection system.

4. COMPLIANCE COSTS.
Initial Costs of Compliance
The initial capital costs of complying with the rule will include the cost

of purchasing and installing the CO alarms or CO detection systems. Costs
to regulated parties for compliance with this rule will vary depending on
the size of such building, the number of CO sources within the buildings,
the wiring within the building, and the type of CO detection (CO alarms or
a CO detection system) the owner chooses to provide.2

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted. DOS estimates that the cost of purchasing and
installing such battery-powered CO alarms is approximately $50.

When CO alarms are installed in new commercial buildings, the alarms
must be hard-wired units with battery backup. DOS estimates that total
cost purchasing and installing hard-wired CO alarms with battery backup
will be approximately $125 per unit.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system must comply with NFPA 720; must have a
detector at each location where a CO alarm otherwise would have been
required; and must have a notification appliance at each location specified
in NFPA 720 or, in the alternative, at each location where a CO alarm
otherwise would have been required. DOS estimates that the cost of each
detector in a CO detection system will be approximately $55, the cost of
each notification appliance used in a CO detection system will be ap-
proximately $78, the cost of installing one detector and one notification
appliance will be approximately $215, and the total cost of purchasing and
installing one detector and one notification appliance will be approxi-
mately $348. In addition, a CO detection system requires a control unit.
DOS estimates that the cost of purchasing and installing a CO detection
system control unit will be approximately $1,100.3 The estimated installa-
tion costs specified in this paragraph include the cost of installing the
components and the cost of interconnecting the components.

In certain situations, a CO alarm installed in a new commercial building
must be a “multiple station” alarm (i.e., must be interconnected with at
least one other CO alarm in the building). DOS estimates that (1) the
median price of multiple station CO alarms that are hard-wired and have
battery backup to be approximately $38 per unit, (2) the cost of installing
such alarms will be approximately $90 per unit, and (3) the cost of provid-
ing interconnection between an alarm in a normally unoccupied detection
zone and an alarm in an adjacent, normally occupied detection zone will
be approximately $150.

In the case of a new commercial building classified, in whole or in part,
as Educational Group E under the 2010 BCNYS, CO alarm signals must
be automatically transmitted to an approved on-site location that is
normally staffed by school personnel during normal school hours. DOS
estimates that the median price of multiple station CO alarms that are
hard-wired and have battery backup will be approximately $38 per unit;
(2) the cost of installing such alarms will be approximately $90 per unit;
and (3) the cost of providing interconnection between the detection zone
(classroom) to an on-site location up to 100 feet away will be ap-
proximately $250.

This rule provides that CO detection systems must be “monitored” (i.e.,
connected to control units and off-premises signal transmission). If a CO
detection system is installed in a building that does not have a fire alarm
system, DOS estimates that the cost of purchasing and installing the

control unit required to provide “monitoring” of the CO detection system
will be approximately $1,100.

On-going Costs of Compliance
This rule provides that CO alarms and CO detection systems must be

maintained in an operative condition at all times, shall be replaced or
repaired where defective, and shall be replaced when they cease to operate
as intended.

In the case of a battery-powered CO alarm, such maintenance would
include vacuuming the alarm cover to remove accumulated dust (typically
one a month) and replacing the alarm at the conclusion of its 10-year
lifespan.

In the case of a hard-wired CO alarm with battery backup, the required
maintenance would include vacuuming the alarm cover to remove ac-
cumulated dust (typically one a month) and replacing the backup battery
as required (although it is anticipated that backup batteries in such alarms
should not need to be replaced during the anticipated life of the alarm).

In addition, most manufacturers recommend that their CO alarms
(whether battery-powered or hard-wired) be checked using the alarm’s
“test” button on a periodic basis (typically once a week) and replaced on a
periodic basis (typically once every five years).

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process. This rule will require CO
detection systems to comply with NFPA 720.

Variations in Costs
Any variation in compliance costs for small businesses or local govern-

ments is likely to depend more on the number and size of commercial
buildings owned by the small business or local government, not on the
type or size of the small business or local government.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY.
It is economically and technologically feasible for small businesses and

local governments to comply with new section 1228.4.
Regulated parties that own existing commercial buildings will be able

to comply with this rule by purchasing and installing battery-operated CO
alarms of the type currently on the market. DOS anticipates that regulated
parties that own existing commercial building should be able to comply
with this rule by the end of the “transition period” (June 27, 2015 through
June 27, 2016) established by this rule.

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process.

No new technology need be developed for compliance.
6. MINIMIZING ADVERSE IMPACT.
The rule minimizes potential adverse economic impacts on regulated

parties by providing several alternative means of compliance (including
the option of installing battery powered carbon monoxide alarms in exist-
ing commercial buildings and in commercial buildings with no com-
mercial electric power); providing exemptions for commercial buildings
that are (1) classified as Storage Group S or Utility and Miscellaneous
Group U and occupied only occasionally for building or equipment main-
tenance, (2) “canopies” (as defined in the 2010 FCNYS), or (3) completely
unoccupied and secured; providing a number of exceptions for certain
detection zones that would otherwise require CO detection; and establish-
ing a “transition period” to provide owners of existing commercial build-
ings with additional time to achieve full compliance.

Providing exemptions from coverage by the rule, or any part thereof,
for commercial buildings owned by small businesses or local governments
would not be consistent with legislative objectives and would endanger
public health, safety, and general welfare.

7. SMALL BUSINESS AND LOCAL GOVERNMENT
PARTICIPATION.

DOS notified interested parties throughout the State, including inter-
ested parties in rural areas, of the proposed adoption of a prior version of
this rule by means of notices posted on DOS’s website and notices
published in Building New York, a monthly electronic news bulletin
covering topics related to the Uniform Code and the construction industry.

The prior version of this rule was proposed for adoption by Notice of
Emergency Adoption and Proposed Rule Making published in the State
Register on July 15, 2015. DOS and the Code Council made several non-
substantial changes to the prior version of this rule in response to public
comments received during the public comment period. This rule (i.e., the
rule now being adopted) reflects those non-substantial changes.

8. VIOLATIONS AND PENALTIES ASSOCIATED WITH
VIOLATIONS.

The rule includes a subdivision that provides, in effect, a “cure period
or other opportunity for ameliorative action, the successful completion of
which will prevent the imposition of penalties on the party or parties
subject to enforcement” in this rule. Subdivision (p) of new section 1228.4
provides that during the “transition period” (June 27, 2015 to June 27,
2016), the owner of an existing commercial building shall not be deemed

NYS Register/December 9, 2015Rule Making Activities

64



to be in violation of section 1228.4 if the owner provides the authority
having jurisdiction with a written statement certifying that such owner is
attempting in good faith to install carbon monoxide detection that complies
with the requirements of new section 1228.4 in such owner’s existing
commercial building as quickly as practicable.

All owners of existing commercial buildings will be required to have
such carbon monoxide detection fully installed and operational by the end
of the transition period.
———————————
1 An “existing commercial building” is defined in this rule as a com-
mercial building constructed before December 31, 2015 (meaning either
that the original construction of the building was completed on or before
December 31, 2015, or that the application for the building permit for the
original construction of the building was filed on or before December 31,
2015). A “new commercial building” is defined in this rule as any com-
mercial building that is not an existing commercial building.
2 Cost estimates set forth in this section are based on prices quoted on
the websites of several manufacturers of carbon monoxide alarms and
carbon monoxide detection systems. See, for example, http://
www.homedepot.com/p/Kidde-120-Volt-Hardwire-Inter-Connectable-
Carbon-Monoxide-Alarm-with-Battery-Backup-KN-COB-1C/
202281774?N=5yclvZbmgkZ1zOuzse. Estimated installation costs are
based on the time estimated to perform an installation multiplied by an as-
sumed hourly rate of $70.
3 In many situations, a single control panel can control both a carbon
monoxide detection system and a fire alarm system. Therefore, in a build-
ing where a fire alarm system is required by other provisions of the
Uniform Code, there should be little or no additional cost associated with
providing a control panel for the carbon monoxide detection system.
Summary of Revised Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS.
This rule amends the State Uniform Fire Prevention and Building Code

(Uniform Code) by adding a new section 1228.4 to 19 NYCRR Part 1228.
New section 1228.4 requires the installation of carbon monoxide (CO)
detecting devices in all new and existing commercial buildings. Since the
Uniform Code applies in all areas of the State (other than New York City),
this rule applies in all rural areas of the State.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

Reporting and Recordkeeping Requirements
If a regulated party elects to install a CO detection system in lieu of CO

alarms, such system must comply with the Standard for the Installation of
Carbon Monoxide Detection and Warning Equipment, published by the
National Fire Protection Association (NFPA 720). A small business or lo-
cal government that elects to install a CO detection system will be required
to comply with the reporting and recordkeeping requirements specified in
NFPA 720 Sections 4.4.2.3, 4.14.2, 8.2.1.5, 4.4.3, 8.2.3, 8.6.1, and 8.6.2.2.
NFPA 720 provides standardized forms to be used for this recordkeeping.

Other Compliance Requirements
The owner of a new or existing commercial building that contains a CO

source, contains a garage or other motor-vehicle-related occupancy, or is
attached to a garage or other motor-vehicle-related occupancy will be
required to install CO detection (CO alarms or a CO detection system) in
the places specified in this rule, to maintain those CO alarms or CO detec-
tion systems, and to replace those CO alarms or CO detection systems
when they cease to operate as intended.

In each commercial building where CO detection is required, such
detection must be located in each “detection zone” that contains a CO
source, is served by an HVAC system that includes a CO-producing
component, or is adjacent to a garage or other motor-vehicle-related
occupancy.

As a general rule, when CO detection must be provided in a detection
zone, the CO detection must be placed in a central location within the
detection zone. However, if the detection zone is larger than 10,000 square
feet, additional CO detection must be placed in such additional locations
as may be necessary to assure that no point in the detection zone is more
than 100 feet from CO detection.

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted.1 When CO alarms are installed in new com-
mercial buildings, the alarms must be hard-wired units with battery
backup.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system (1) must comply with NFPA 720, (2) must
have a detector at each location where a CO alarm otherwise would have
been required, and (3) must have a notification appliance at each location
specified in NFPA 720 or, in the alternative, at each location where a CO
alarm otherwise would have been required.

When a CO alarm is installed in a normally unoccupied detection zone
in a new commercial building, that alarm must be interconnected with a
CO alarm that is placed in an adjacent and normally occupied detection
zone; and

In the case of a new commercial building that (i) has an occupant load
of 31 or more and (ii) is classified, in whole or in part, as Educational
Group E under Chapter 3 of the 2010 Building Code of New York State
(BCNYS), this rule provides that CO alarm signals must be automatically
transmitted to an approved on-site location that is normally staffed by
school personnel during normal school hours.

This rule requires CO detection systems to be connected to control units
and off-premises signal transmission in accordance with the requirements
of the BCNYS.

3. PROFESSIONAL SERVICES.
If the owner of a commercial building elects to install a CO detection

system in lieu of CO alarms, the building owner must hire service person-
nel with the qualifications and experience listed in NFPA 720 Section 8.3
in order to install and maintain the CO detection system.

In addition, in certain situations an owner of a commercial building
who elects to install a CO detection system may be required to hire a
person holding an appropriate license under General Business Law Article
6-D to install, service or maintain such CO detection system.

4. COMPLIANCE COSTS.
Initial Costs of Compliance
The initial capital costs of complying with the rule will include the cost

of purchasing and installing the CO alarms or CO detection systems. Costs
to regulated parties for compliance with this rule will vary depending on
the size of such building, the number of CO sources within the building,
the wiring within the building, and the type of CO detection (CO alarms or
a CO detection system) the owner chooses to provide.2

In an existing commercial building (or in a new or existing commercial
building without commercial electric power), CO alarms powered by 10-
year batteries are permitted. The Department of State (DOS) estimates
that the cost of purchasing and installing such battery-powered CO alarms
is approximately $50.

When CO alarms are installed in new commercial buildings, the alarms
must be hard-wired units with battery backup. DOS estimates that total
cost purchasing and installing hard-wired CO alarms with battery backup
will be approximately $125 per unit.

This rule permits installation of a CO detection system in lieu of CO
alarms. A CO detection system must comply with NFPA 720; must have a
detector at each location where a CO alarm otherwise would have been
required; and must have a notification appliance at each location specified
in NFPA 720 or, in the alternative, at each location where a CO alarm
otherwise would have been required. DOS estimates that (1) the cost of
each detector in a CO detection system will be approximately $55, (2) the
cost of each notification appliance used in a CO detection system will be
approximately $78, (3) the cost of installing one detector and one notifica-
tion appliance will be approximately $215, and (4) the total cost of
purchasing and installing one detector and one notification appliance will
be approximately $348. In addition, a CO detection system requires a
control unit. DOS estimates that the cost of purchasing and installing a CO
detection system control unit will be approximately $1,100.3 The estimated
installation costs specified in this paragraph include the cost of installing
the components and the cost of interconnecting the components.

In certain situations, a CO alarm installed in a new commercial building
must be a “multiple station” alarm (i.e., must be interconnected with at
least one other CO alarm in the building). DOS estimates that (1) the
median price of multiple station CO alarms that are hard-wired and have
battery backup to be approximately $38 per unit, (2) the cost of installing
such alarms will be approximately $90 per unit, and (3) the cost of provid-
ing interconnection between an alarm in a normally unoccupied detection
zone and an alarm in an adjacent, normally occupied detection zone will
be approximately $150.

In the case of a new commercial building classified, in whole or in part,
as Educational Group E, CO alarm signals must be automatically transmit-
ted to an approved on-site location that is normally staffed by school
personnel during normal school hours. DOS estimates that the median
price of multiple station CO alarms that are hard-wired and have battery
backup will be approximately $38 per unit; (2) the cost of installing such
alarms will be approximately $90 per unit; and (3) the cost of providing
interconnection between the detection zone (classroom) to an on-site loca-
tion up to 100 feet away will be approximately $250.

This rule provides that CO detection systems must be “monitored” (i.e.,
connected to control units and off-premises signal transmission). If a CO
detection system is installed in a building that does not have a fire alarm
system, DOS estimates that the cost of purchasing and installing the
control unit required to provide “monitoring” of the CO detection system
will be approximately $1,100.

On-going Costs of Compliance
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This rule provides that CO alarms and CO detection systems must be
maintained in an operative condition at all times, shall be replaced or
repaired where defective, and shall be replaced when they cease to operate
as intended.

In the case of a battery-powered CO alarm, such maintenance would
include vacuuming the alarm cover to remove accumulated dust (typically
one a month) and replacing the alarm at the conclusion of its 10-year
lifespan.

In the case of a hard-wired CO alarm with battery backup, the required
maintenance would include vacuuming the alarm cover to remove ac-
cumulated dust (typically one a month) and replacing the backup battery
as required (although it is anticipated that backup batteries in such alarms
should not need to be replaced during the anticipated life of the alarm).

In addition, most manufacturers recommend that their CO alarms
(whether battery-powered or hard-wired) be checked using the alarm’s
“test” button on a periodic basis (typically once a week) and replaced on a
periodic basis (typically once every five years).

Regulated parties constructing new commercial buildings will be able
to comply with this rule by installing hard-wired CO alarms or CO detec-
tion systems as part of the construction process. This rule will require CO
detection systems to comply with NFPA 720.

Variations in Costs
Any variation in compliance costs for public and private entities in rural

areas is likely to depend on the number and size of commercial buildings
owned by a public or private entity, and not on differences between types
of public and private entities in rural areas.

5. MINIMIZING ADVERSE IMPACT
The rule minimizes potential adverse economic impacts on regulated

parties by:
(1) providing several alternative means of compliance (including the

option of installing battery powered carbon monoxide alarms in existing
commercial buildings and in commercial buildings with no commercial
electric power);

(2) providing exemptions for commercial buildings that are (i) classi-
fied as Storage Group S or Utility and Miscellaneous Group U and oc-
cupied only occasionally for building or equipment maintenance, (ii)
“canopies” (as defined in the 2010 FCNYS), or (iii) completely unoccu-
pied and secured;

(3) providing a number of exceptions for certain detection zones that
would otherwise require CO detection; and

(4) establishing a “transition period” to provide owners of existing com-
mercial buildings with additional time to achieve full compliance.

This rule implements Executive Law § 378(5-d), which requires instal-
lation of CO detecting devices in all commercial buildings that contains
any appliance, equipment, device or system that may emit CO or has an
attached garage. Executive Law § 378(5-d) makes no distinction between
commercial buildings located in rural areas and commercial buildings lo-
cated in other areas of the State. Executive Law § 378(5-d) does not au-
thorize the establishment of differing compliance requirements or
timetables for commercial buildings located in rural areas. Providing
exemptions from coverage by the rule, or any part thereof, for commercial
buildings located in rural areas would not be consistent with legislative
objectives and would endanger public health, safety, and general welfare.

6. RURAL AREA PARTICIPATION.
DOS notified interested parties throughout the State, including inter-

ested parties in rural areas, of the proposed adoption of a prior version of
this rule by means of notices posted on DOS’s website and notices
published in Building New York, a monthly electronic news bulletin
covering topics related to the Uniform Code and the construction industry.

The prior version of this rule was proposed for adoption by Notice of
Emergency Adoption and Proposed Rule Making published in the State
Register on July 15, 2015. DOS and the Code Council made several non-
substantial changes to the prior version of this rule in response to public
comments received during the public comment period. This rule (i.e., the
rule now being adopted) reflects those non-substantial changes.
———————————
1 An “existing commercial building” is defined in this rule as a com-
mercial building constructed before December 31, 2015 (meaning either
that the original construction of the building was completed on or before
December 31, 2015, or that the application for the building permit for the
original construction of the building was filed on or before December 31,
2015). A “new commercial building” is defined in this rule as any com-
mercial building that is not an existing commercial building.
2 Cost estimates set forth in this section are based on prices quoted on
the websites of several manufacturers of carbon monoxide alarms and
carbon monoxide detection systems. See, for example, http://
www.homedepot.com/p/Kidde-120-Volt-Hardwire-Inter-Connectable-
Carbon-Monoxide-Alarm-with-Battery-Backup-KN-COB-1C/
202281774?N=5yclvZbmgkZ1zOuzse. Estimated installation costs are

based on the time estimated to perform an installation multiplied by an as-
sumed hourly rate of $70.
3 In many situations, a single control panel can control both a carbon
monoxide detection system and a fire alarm system. Therefore, in a build-
ing where a fire alarm system is required by other provisions of the
Uniform Code, there should be little or no additional cost associated with
providing a control panel for the carbon monoxide detection system.
Revised Job Impact Statement

The Department of State has concluded after reviewing the nature and
purpose of the rule that it will not have a “substantial adverse impact on
jobs and employment opportunities” (as that term is defined in section
201-a of the State Administrative Procedures Act) in New York.

This rule amends the State Uniform Fire Prevention and Building Code
(the Uniform Code) to require that the installation of carbon monoxide
detecting devices (carbon monoxide alarms or carbon monoxide detection
systems) in all commercial buildings that contain a carbon monoxide
source, contain a garage or other motor-vehicle-related occupancy and/or
are attached to a garage or other motor-vehicle-related occupancy. This
amendment is required to satisfy the requirements of subdivision (5-d) of
section 378 of the Executive Law, as added by Chapter 541 of the Laws of
2014.

This rule requires the installation of carbon monoxide detecting devices
in “existing commercial buildings” (defined in this rule as a commercial
building constructed prior to January 1, 2016). However, potential adverse
economic impact on regulated parties is minimized by the provisions of
the rule that allow the use of battery powered carbon monoxide alarms in
existing commercial buildings. (The rule also permits the use of battery
powered carbon monoxide alarms in new and existing commercial build-
ings without a commercial electric power.)

This rule also requires the installation of carbon monoxide detecting de-
vices in new commercial buildings. However, potential adverse economic
impact on regulated parties is minimized by the provisions of the rule that
permit the installation of carbon monoxide alarms even in new commercial
buildings (although carbon monoxide alarms installed in new commercial
buildings must be hard-wired, with battery backup). Regulated parties are
permitted to install carbon monoxide detection systems; in the case of a
building that is required by other, already existing provisions of the
Uniform Code to have a fire alarm system, the additional cost of adding a
carbon monoxide detection system is expected to be modest. In any event,
whether an owner chooses to install hard-wired carbon monoxide alarms
with battery backup or a carbon monoxide detection system in a new com-
mercial building, the costs of purchasing, installing and maintaining the
carbon monoxide detecting devices required by this rule is expected to be
insignificant in comparison to the total cost of construction. Therefore,
this rule should have no substantial adverse impact on construction of new
commercial buildings and, consequently, this rule should have no
substantial adverse impact on jobs and employment opportunities related
to the construction of new commercial buildings.

The Uniform Code has contained provisions requiring installation of
carbon monoxide alarms in residential buildings since 2002. The current
requirements relating to installation of alarms in residential buildings are
not changed by this rule. Therefore, this rule should have no substantial
adverse impact on jobs and employment opportunities related to the
construction of new residential buildings.
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2018, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment

The Notice of Emergency Adoption and Proposed Rule Making was
published in the State Register on July 15, 2015. A public hearing was
held on August 31, 2015. The Department of State (DOS) received the
comments described below. Where identical or substantially similar com-
ments were received from more than one commenter, those comments are
discussed in one consolidated statement below.

Summary and Analysis of Issues Raised and Significant Alternatives
Suggested by Comments, and Reasons why any Significant Alternatives
were not incorporated into the Rule

COMMENT 1: Having fuel-fired burners used in K-12 science class-
rooms be considered a carbon monoxide source is over restrictive. Testing
has shown little to no production of carbon monoxide during extensive use
within existing classrooms.

DOS RESPONSE TO COMMENT 1: This rule implements Executive
Law 378 (5-d), which provides that the State Uniform Fire Prevention and
Building Code (the Uniform Code) must include standards requiring the
installation and maintenance of one or more carbon monoxide (CO) detect-
ing devices in every building that contains one or more restaurants and
every commercial building in the State that has “appliances, devices or
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systems that may emit carbon monoxide or has an attached garage.” Since
fuel-fired burners in K-12 classrooms are “appliances, devices or systems
that may emit carbon monoxide,” this rule must consider such burners to
be CO sources.

COMMENT 2: Please consider revising section 1228.4(e)(2)(ii) to al-
low non-classroom detection zones that contain multiple CO sources that
are not CO-producing HVAC systems as separate sources under the
exception.

DOS RESPONSE TO COMMENT 2: Section 1228.4(e)(2)(ii) provides
an alternative for compliance in the case of certain large (more than 10,000
square feet) detection zones. As originally proposed, the alternative was
available only if the large detection zone contained only one CO source.
In response to this comment, DOS has revised 1228.4(e)(2)(ii) to make the
alternative available if the large detection zone contains one or more CO
sources. The revision will require one CO detecting device in a “central
location” in the zone and one additional CO detecting device for each CO
source located in the zone.

COMMENT 3: Please consider deleting clause “(C)” from the excep-
tion set forth in section 1228.4(e)(2)(ii). (The referenced clause reads as
follows: “(C) is not adjacent to a garage or other motor-vehicle-related
occupancy.”) If a garage is considered a triggering source then it should
be treated as one of the CO sources under the detector placement require-
ments, including any exception.

DOS RESPONSE TO COMMENT 3: Section 1228.4(e)(2)(i) requires
placement of CO detectors in a large (over 10,000 square feet) detection
zone in locations that will assure that no point in the detection zone is
more than 100 feet from a detector.

Section 1228.4(e)(2)(ii) provides an exception to that general rule. The
exception provides that if the large detection zone (A) contains one or
more CO sources, (B) is not served by a CO-producing HVAC system,
(C) is not adjacent to a garage or other motor vehicle-related occupancy,
and (D) is not a classroom, a CO detector will be required at a “central lo-
cation” and, for each CO source in the zone, one CO detector will be
required at either an approved location between such CO source and the
remainder of the detection zone or on the ceiling of, or at another ap-
proved location in, the room containing such CO source.1

The clause cited by the person submitting this comment (clause “(C)”)
actually narrows the scope of this exception. If clause “(C)” were deleted,
as requested, the exception would become broader and would apply in
more situations. Therefore, DOS made no change in response to Comment
3.

COMMENT 4: CO detectors should be considered life safety devices,
which they are defined as in NFPA 720 2012 edition, but not in the NYS
reference of the 2009 edition.

DOS RESPONSE TO COMMENT 4: DOS has amended this rule to re-
fer to the 2015 edition of NFPA 720.

COMMENT 5: Installation of CO detectors in HVAC zones is very
problematic for many reasons; including dealing with existing buildings,
reluctance of design professionals to sign off and subdivided buildings.

DOS RESPONSE TO COMMENT 5: This rule uses the term “detec-
tion zone” which is not the same as the NFPA 720 term of “HVAC zone.”
This rule determines the locations where CO detector are required on the
basis of “detection zones” (as defined in this rule), and not “HVAC zones”
(as defined in NFPA 720). Therefore, DOS made no change in response to
Comment 5.

COMMENT 6: Most fire alarm panels cannot produce the Temporal 4
notification tone for carbon monoxide notification.

DOS RESPONSE TO COMMENT 6: This rule does not require the use
of a fire alarm control unit to produce the notification of occupants of an
existing building (i.e., is any building that is constructed prior to January
1, 2016). Furthermore, any building that is constructed after January 1,
2016 is required to have off-premises signal transmission only when a fire
alarm control unit is required by other sections of the Uniform Code for
fire alarm or automatic sprinkler systems. Notification can be completed
by either carbon monoxide alarms or by detectors activating notification
appliances that meet the requirements of subdivision (k) of section 1228.4.
Therefore, DOS made no change in response to Comment 6.

COMMENT 7: How does the general public know the difference be-
tween Temporal 3 and Temporal 4 notification tones?

DOS RESPONSE TO COMMENT 7: This rule does not address the is-
sue of informing the general public, or the occupants of any given build-
ing, of the specific emergency indicated by a specific notification tone
sounded by notification appliances in a building. DOS does not believe
that amending this rule to require a voice-type notification system for
carbon monoxide detectors is warranted at this time. Therefore, DOS made
no change in response to Comment 7.

COMMENT 8: Supervisory signals do not get people out of building,
unknown who receives signal from central station. If rapid CO source
what is the time frame of central station notification to FD.

DOS RESPONSE TO COMMENT 8: Section 1228.4(k)(2) requires

connection to a central station in accordance with NFPA 720 for new
buildings (constructed on or after January 1, 2016) that are required to
have a fire alarm control unit due to other Uniform Code requirements.
These are consistent with existing Uniform Code requirements for central
station activation of fire alarm systems. Therefore, DOS made no change
in response to Comment 8.

COMMENT 9: By having full alarm we will get people out.
DOS RESPONSE TO COMMENT 9: Activation of a fire alarm

notification system would be in conflict with the definition of a “fire alarm
signal” in the Uniform Code. Furthermore, the connection of carbon mon-
oxide detection systems to either existing fire alarm control units or, in
existing and new buildings that do not have fire alarm systems, requiring
the installation of new fire alarm control units to activate the full fire alarm
systems would not be logistically possible (as expressed in DOS Response
to Comment 6) and/or would be excessive in cost in many circumstances.
Therefore, DOS made no change in response to Comment 9.

COMMENT 10: Subdivision (g) of section 1228.4 (which permits the
use of carbon monoxide alarms listed in accordance with UL 2034 in com-
mercial buildings) should be removed from Section 1228.4 until there is a
standard for commercial CO alarms. UL 2034 is not appropriate for com-
mercial buildings.

DOS RESPONSE TO COMMENT 10: The use of UL 2034 carbon
monoxide alarms in commercial buildings is allowed due to lack of prod-
uct on the market to address the need for stand-alone devices and the
retrofitting of existing commercial buildings. UL 2034 has been used in
the commercial market in other locations within the state, such as the
County of Albany, and is currently permitted in non-residential occupan-
cies in the International Fire Code (specifically schools). DOS staff has
worked with Underwriters Laboratories and manufacturers to discuss this
specific requirement and the finding of staff has been the sensor testing is
the same for the residential units (listed to UL 2034) and commercial-type
units (listed to UL 2075). Since UL 2075 is for only the detectors (without
notification), no other options are available. Therefore, DOS made no
change in response to Comment 10.

COMMENT 11: Clarification is needed on whether carbon monoxide
detection devices are required in vacant premises.

DOS RESPONSE TO COMMENT 11: DOS has amended the rule to
provide that CO detection is not required during any period of time when
(1) no part of the building is occupied and (2) certain other specified condi-
tions are satisfied. See section 1228.4(c)(2)(iii) of the new version of the
rule now being adopted.

COMMENT 12: Prohibiting combination smoke and carbon monoxide
alarms is confusing and unsubstantiated.

DOS RESPONSE TO COMMENT 12: This rule prohibits the installa-
tion of combination smoke and carbon monoxide alarms but does allow
for the installation of combination smoke and carbon monoxide detectors.
The difference is that a smoke alarm (UL 217) is not appropriate to place
in a commercial setting based on the listing and the availability of smoke
detectors for that application (UL 268). However, DOS has amended the
rule to allow certain previously installed combination alarms to remain in
place for the remainder of their useful life.

COMMENT 13: There should be an exception for automotive repair
shops.

DOS RESPONSE TO COMMENT 13: An automotive repair shop is a
motor-vehicle-related occupancy and, therefore, an automotive repair shop
is a “CO source” in and of itself. Automotive repair shops may also contain
other CO sources. The exception already present in section 1228.4(d)(2)(i)
should provide relief and the alternative safety plan contemplated by that
provisions should provide adequate safeguards. DOS does not believe that
creating a blanket exception for automotive repair shops satisfies the
mandate of Executive Law 378 (5-d). Therefore, DOS made no change in
response to Comment 13.

COMMENT 14: The 100 foot requirement from a detector will be
impossible for restaurant owners to meet and request an easier require-
ment to meet.

DOS RESPONSE TO COMMENT 14: This rule provides that in detec-
tion zones larger than 10,000 square feet, detectors must be placed in such
locations as may be required to assure that no point in the detection zone is
more than 100 feet from a detector. The 100 foot requirement is to address
the notification aspects of the carbon monoxide detection devices. This
rule would allow detection devices to be placed up to 200 feet from each
other, provided the space within the detection zone was open. No ad-
ditional information has been provided to describe the specific request as
far as distance or the hardship at 100 feet distance. Therefore, DOS made
no change in response to Comment 14.

Description of Changes made in the Rule as a result of Comments
The following changes have been made to rule, as originally proposed:
Section 1228.4(b)(15): the definition of “NFPA 720” was changed to

refer to the 2015 edition, not the 2009 edition.
Section 1228.4(c)(2): a new exception was added; the new exception
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provides that CO detection will not be required in a building during a pe-
riod when no part of the building is occupied and certain other stated
conditions are satisfied.

Section 1228.4(e)(2)(ii) was amended to read in the manner described
in the DOS Responses to Comments 2 and 3.

Section 1228.4(g)(1): a new exception was added; the new exception
allows certain previously installed plug-in or cord-type carbon monoxide
alarms, or battery operated carbon monoxide alarms powered by a battery
with a life of less than 10 years, to remain in place for the remainder of
their useful lives.

Section 1228.4(g)(3): a new exception was added; the new exception
allows certain previously installed combination CO / smoke alarms to
remain in place for the remainder of their useful lives.

Section 1228.4(n)(3): changed to incorporate by reference the 2015 edi-
tion, not the 2009 edition, of NFPA 720.

No changes were made to Section 1228.4 subdivisions (a), (d), (f), (h),
(i), (j), (k), (l), (m), (o) or (p).
———————————
1 This description of 1228.4(e)(20)(ii) reflects the amendment made
in response to Comment 2.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Cemetery Annual Financial Reports; Commercial Crime
Coverage; and Permanent Maintenance Fund Contributions

I.D. No. DOS-49-15-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Repeal of section 200.5; renumbering of section 200.6
to 200.7; addition of sections 200.1(e), 200.5, 200.6, 201.20; and amend-
ment of sections 200.1(d), 200.3, 200.4 and 200.7 of Title 19 NYCRR.
Statutory authority: Executive Law, section 91; Not-for-Profit Corpora-
tion Law, section 1504(c)
Subject: Cemetery annual financial reports; commercial crime coverage;
and permanent maintenance fund contributions.
Purpose: To reduce the financial reporting burden and expense on
cemeteries and ensure timely, accurate and complete reports are filed.
Text of proposed rule: 1. Subdivision (d) of Section 200.1 of Title 19
NYCRR is amended to read as follows:

(d) For purposes of administration and reporting requirements, cemeter-
ies shall be classified as follows:

(1) The term small cemetery corporation means any cemetery
corporation which had, at the end of the preceding calendar year, less than
$[400,000]1,000,000 in total [funds]financial assets.

(2) The term medium cemetery corporation means any cemetery
corporation which had, at the end of the preceding calendar year, at least
$[400,000]1,000,000 but less than $[1,000,000]10,000,000 in total [funds-
]financial assets and which had under $1,000,000 in total receipts in the
preceding calendar year.

(3) The term large cemetery corporation means: i) any cemetery
corporation which had, at the end of the preceding calendar year,
$[1,000,000]10,000,000 or more in total [funds]financial assets; or ii) any
cemetery corporation which had $1,000,000 or more in total receipts in
the preceding calendar year.

(4) The term [total funds includes all general funds, permanent main-
tenance funds, perpetual care funds, special trust funds and other funds
under the control of the cemetery, including both restricted and unre-
stricted funds.]non-traditional cemetery corporation means any cemetery
corporation which does not offer and has not in the past offered full body
ground burials. A non-traditional cemetery corporation is excluded from
the terms small, medium and large cemetery corporation.

2. A new subdivision (e) is added to Section 200.1 of Title 19 NYCRR
as follows:

(e) The term total financial assets includes all general funds, perma-
nent maintenance funds, perpetual care funds, special trust funds and
other funds under the control of the cemetery, including both restricted
and unrestricted funds, regardless of the form in which they are held.

3. Section 200.3 of Title 19 NYCRR is amended to read as follows:
§ 200.3 Filing of financial reports by cemeteries.
(a) Every [small ]cemetery corporation shall file an annual financial

report with the division within [75]90 days following the close of the
cemetery's fiscal year. [Such report shall be signed by at least two officers
or directors of the cemetery corporation]The annual report shall be filed
or submitted in the form and manner prescribed by the division, whether
by mail, electronically, or otherwise.

(b) [Every medium and large cemetery corporation shall file a CPA
financial report with the division within 75 days following the close of the
cemetery's fiscal year.]The annual report shall be signed by at least two
officers or directors of the cemetery corporation, shall include a completed
division financial report, DOS-415, and shall include any Federal Form
990 filed by the cemetery for the preceding calendar or fiscal year. The
Form 990 shall be filed or submitted in the manner prescribed by the divi-
sion, whether by mail, electronically or otherwise.

(c) In addition, every medium, large and non-traditional cemetery
corporation and any cemetery directed to do so pursuant to § 200.4(d) of
this section shall also file a CPA financial report.

4. Section 200.4 of Title 19 NYCRR is amended to read as follows:
§ 200.4 [Cemetery]CPA financial reports.
(a) Every [large]medium cemetery corporation shall file a CPA financial

review with the division within 90 days following the close of the
cemetery's fiscal year. The review shall be [audited]conducted by an inde-
pendent certified public accountant or an independent enrolled public ac-
countant[ expressing an opinion in connection with the financial statement
filed with the division, which opinion]. It shall be supplemented by the
following data:

(1) a description of the extent of the physical examination of the cash
and investments;

(2) a statement concerning the internal controls for safeguarding the
cash and investments;

(3) a statement concerning compliance with N-PCL section 1507(c)
and (d) indicating whether separate accounts are maintained for each per-
petual care endowment, reflecting the principal amount, the income ap-
portioned for the year, the cost of care charged for the year, and the excess
of income credited to such account to be used in future years;

(4) a statement concerning the accountability for the permanent main-
tenance fund, indicating whether the cemetery's records separately
identify cumulative principal reflecting allocations from the proceeds of
the sales of lots and from supplemental sources, cumulative capital gains
or losses from investments, and the retained income available for the main-
tenance and preservation of the cemetery; and

(5) a statement concerning the accountability for the perpetual care
fund, indicating whether the cemetery's records separately identify
cumulative principal for endowment, cumulative capital gains or losses,
and the cumulative income retained for use in future years.

(b) Every [medium]large and non-traditional cemetery corporation
shall file a CPA financial audit with the division within 90 days following
the close of the cemetery’s fiscal year. The audit shall be [reviewed]con-
ducted by an independent certified public accountant or an independent
enrolled public accountant[. This review will be] expressing an opinion in
connection with the financial statement filed with the division[ and ]. The
opinion shall be supplemented by the following data if applicable to the
filing cemetery:

(1) a description of the extent of the physical examination of the cash
and investments;

(2) a statement concerning the internal controls for safeguarding the
cash and investments;

(3) a statement concerning compliance with N-PCL section 1507(c)
and (d) indicating whether separate accounts are maintained for each per-
petual care endowment reflecting the principal amount, the income ap-
portioned for the year, the cost of care charged for the year, and the excess
of income credited to such account to be used in future years;

(4) a statement concerning the accountability for the permanent main-
tenance fund, indicating whether the cemetery's records separately
identify cumulative principal reflecting allocations from the proceeds of
the sales of lots and from supplemental sources, cumulative capital gains
or losses from investments, and the retained income available for the main-
tenance and preservation of the cemetery; and

(5) a statement concerning the accountability for the perpetual care
fund, indicating whether the cemetery's records separately identify
cumulative principal for endowment, cumulative capital gains or losses,
and the cumulative income retained for use in future years.

(c) [Every small cemetery corporation shall file either the annual
financial report form provided by the division or the cemetery corpora-
tion's own financial report if it contains all the information required on the
division's form.]For any non-traditional cemetery, the opinion shall also
be supplemented by the following data if applicable to the filing cemetery:

(1) a statement indicating whether funds, accounts, assets, and li-
abilities of the cemetery corporation are kept separate and distinct from
the funds, accounts, assets, and liabilities of any related for-profit entity;

(2) a statement indicating whether the income and expenses of the
cemetery corporation are kept separate and distinct from the income and
expenses of any related for-profit entity; and

(3) a statement indicating whether any transaction between the
cemetery corporation and any related for-profit entity are arm’s length,
fair and reasonable.
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(d) The division may, upon application by a medium or large cemetery,
modify the reporting requirements for such cemetery if the cemetery
demonstrates to the satisfaction of the division that the requirements of
this section and the cost of compliance are onerous and unreasonable and
may, upon evidence of possible financial irregularity or non-compliance,
order a small or medium cemetery to comply with the requirements of
paragraph (b) of this section.

5. Sections 200.5 of Title 19 NYCRR is repealed and a new section
200.5 is added as follows:

§ 200.5 Additional information and reports.
Nothing herein limits or impairs the power and authority of the

cemetery board pursuant to N-PCL section 1508(b) and other provisions
of Article 15 of the N-PCL.

6. Section 200.6 of Title 19 NYCRR is renumbered as section 200.7
and a new Section 200.6 is added as follows:

§ 200.6 Commercial crime insurance coverage.
(a) Every cemetery corporation shall carry commercial crime insur-

ance or similar insurance coverage for the acts or omissions of cemetery
directors, officers, and employees as well as volunteers who handle money,
accounts or securities for the cemetery.

(b) The annual financial report filed with the division shall set forth the
amount of commercial crime coverage, the classes of persons included,
the name of the carrier/issuer, the policy number, and the expiration date
of coverage.

(c) The amount of coverage required is $15,000 or 10% of total
financial assets, whichever is greater, up to a maximum of $500,000.
Notwithstanding the foregoing:

(1) the division may, at its discretion, order a cemetery to obtain
commercial crime coverage in excess of $500,000 if it determines that an
increase in coverage is appropriate and that such coverage is readily
available in the marketplace. A cemetery subject to such order may file a
protest with the Cemetery Board pursuant to section 200.2(b); and

(2) Upon application as prescribed by the division showing good
cause for such relief, a cemetery may request that the division reduce,
waive or modify the requirements under this section. Good cause may
include proof that the cemetery is unable to obtain commercial crime in-
surance or similar coverage despite diligent effort, or that the cost of such
coverage at the level required by this section is onerous and unreasonable.

7. Former section 200.6 of Title 19 NYCRR, which has been renum-
bered as Section 200.7 pursuant to these amendments, is amended to read
as follows:

§ 200.7. Location of offices.
(a) The principal office of the State Cemetery Board is located at 123

William Street, New York, NY 10038-3804.
(b) All communications, papers, maps or copies thereof, reports or

documents shall be addressed to or filed in the principal office of the State
Cemetery Board unless otherwise directed by the division.

(c) [All orders]Orders by the State Cemetery Board [shall]may be filed
in its principal office or its Albany, New York branch.

(d) There are branch offices at One Commerce Plaza, 99 Washington
Avenue, Albany, NY 12231-0001; State Office Building, 207 Genesee
Street, Utica, NY 13501-3744; Hughes State Office Building, 333 E.
Washington Street, Syracuse, NY 13202-1418; 44 Hawley Street, Bing-
hamton NY 13901 and 65 Court Street, Buffalo, NY 14202-3471.

8. A new section 201.20 is added to Title 19 NYCRR as follows:
§ 201.20 Permanent maintenance fund collections and contributions.
(a) All permanent maintenance fund deposits required by N-PCL sec-

tion 1507 shall be made at least quarterly.
(b) A cemetery that receives payment in installments or over time for a

lot, plot or part thereof, shall deposit to the permanent maintenance fund
the full amount required by N-PCL section 1507 on the entire sale either:

(1) in lump sum at the time the contract is signed and any initial pay-
ment is received; or

(2) by depositing at least ten percent (10%) of any initial payment
and each installment payment to the permanent maintenance fund as such
payments are received until the full amount required by N-PCL section
1507 on the entire sale has been deposited to the fund.
Text of proposed rule and any required statements and analyses may be
obtained from: Antonio Milillo, Department of State, Office of General
Counsel, One Commerce Plaza, 99 Washington Avenue, Albany, NY
12231, (518) 474-6740, email: antonio.milillo@dos.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory Authority: Executive Law section 91 authorizes the secre-
tary of state to adopt rules which shall regulate and control the exercise of
the powers of the department of state, and Not-For-Profit Corporation
Law (N-PCL) section 1504 (c) authorizes the cemetery board to adopt

rules and regulations it deems necessary for the proper administration of
N-PCL Article 15 (Public Cemetery Corporations).

2. Legislative Objectives: The legislative intent of N-PCL Article 15 is,
among other things, to promote the state’s interest in the establishment,
maintenance and preservation of cemeteries and the proper operation of
the corporations which own and manage them; to protect the well-being of
citizens, to promote the public welfare and to prevent cemeteries from
falling into disrepair and dilapidation and becoming a burden upon the
community; and to ensure that cemeteries are conducted on a non-profit
basis for the mutual benefit of the public. Section 1504 of the Not-for-
Profit Corporation Law authorizes the division of cemeteries to inspect
cemeteries and their business records and to ensure compliance with
Article 15.

3. Needs and Benefits: The proposed revision of 19 NYCRR Part 200 is
needed to reduce the financial reporting burden and expense on cemeteries
while simultaneously ensuring that the Division of Cemeteries (the divi-
sion) and the Cemetery Board (the board) are provided with complete, ac-
curate, and timely financial reports to allow proper oversight of cemeteries.
The current regulation defines a small cemetery as having less than
$400,000 in total funds; defines a medium cemetery as having at least
$400,000 and less than $1 million in total funds and defines a large
cemetery as having at least $1 million in funds. Small cemeteries may file
annual financial reports with no Certified Public Accountant (CPA)
review; medium cemeteries are required to file a CPA review; and large
cemeteries must file CPA audits. The proposed revision would change the
definition of small cemetery to those with less than $1 million in funds;
medium cemeteries to those with at least $1 million but less than $10 mil-
lion in funds; and large cemeteries to those with $10 million or more. This
will significantly reduce the administrative burden and expense of those
cemeteries that move from the large to medium category and from the
medium to small category. The proposed revision also creates a new class
of cemeteries - non-traditional cemetery – for cemeteries that do not offer
full body burial. This change will allow the division to more closely review
the financial operation of these cemeteries which are often closely related
to for-profit businesses. The proposed revision also gives cemeteries more
time to file their annual reports with the division, allows cemeteries to
seek a further reduction in their financial reporting requirements and al-
lows the division to increase reporting requirements if it finds evidence of
possible financial irregularity or non-compliance with cemetery law. The
proposed revision would also require all cemeteries to file a standard
department of state form as part of their annual financial reports which
will provide significant uniformity in the way cemeteries report their fi-
nances and financial operations. This in turn will assist review of cemetery
operations by the division and the board. The proposed revision also makes
it clear that the promulgation of these regulations in no way limits the
power and authority of the cemetery board under section 1508(b) and
other provisions of the N-PCL to require cemeteries to provide additional
reports and information beyond what is required by the regulation. The
revision also replaces a requirement that cemeteries carry fidelity bond
coverage – a type of insurance that is no longer generally available – with
a requirement that they obtain commercial crime coverage – a type of in-
surance that is generally available. The proposed regulation sets a cap on
the amount of coverage that would be required but allows cemeteries to
seek waivers or modifications upon a showing of good cause and gives the
division the flexibility to require greater coverage when it is available and
would be appropriate. The addition of new section 201.20 will require
cemeteries to make their required permanent maintenance fund payments
at least quarterly. Some cemeteries have been waiting until the end of the
year to make their fund payments which causes those cemeteries to lose
potential interest and gains. The new section would also give cemeteries
that engage in installment sales two methods of making their permanent
maintenance fund deposits for those sales. Currently there is no regulation
of how and when those deposits are made.

4. Costs:
a. Regulated Parties. Cemeteries that are moved from the large to

medium or from the medium to small categories will experience decreased
costs related to their annual financial reports; decreased costs will be most
significant for newly categorized small cemeteries since they will no lon-
ger be required to file CPA reviewed reports. Non-traditional cemeteries
that have not been submitting CPA financial audits will see their costs
rise. With regard to commercial crime insurance coverage, insurance
representatives and regulated entities have indicated that such coverage is
widely available and relatively inexpensive when the amount of coverage
does not exceed $500,000 – the amount of the cap in the proposed
regulation. The annual premium for that maximum coverage is expected
to be between $500 and $750.

b. The agency, the State and local governments. No increase or decrease
in costs is anticipated.

5. Local Government Mandates: The proposed amendment does not
impose any new programs, services, duties or responsibilities upon any
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county, city, town, village, school district, fire district or other special
district.

6. Paperwork: For those cemeteries that have not been filing the Depart-
ment of State annual report form, making this form mandatory will
increase their paperwork. Cemeteries that have been filing the report will
not see an increase in paperwork from this requirement. Cemeteries that
move from the medium category to the small category and from the large
to the medium category with see their paperwork decrease. Non-traditional
cemeteries that have not been filing CPA financial audits will see an
increase in paperwork.

7. Duplication: These regulations would not duplicate existing State or
Federal regulations.

8. Alternatives: These proposed regulations are the result of lengthy
meetings with interested parties that spanned over more than a year. Most
of the discussions and changes related to small details, such as the ap-
propriate cap for commercial crime coverage and the appropriate way for
cemeteries that engage in installment sales to make their permanent main-
tenance fund deposits related to those sales. The interested parties did not
suggest broad alternatives to these proposed regulations.

9. Federal Standards: At this time there are no federal standards with
regard to the filing of cemetery financial reports.

10. Compliance Schedule: The regulatory amendments will be effective
immediately upon the publication of a Notice of Adoption in the State
Register.
Regulatory Flexibility Analysis

1. Effect of Rule: There are 1771 cemeteries throughout the State that
are under the jurisdiction of the Division of Cemeteries and which will be
affected by this rule. This rule would not affect any local governments.

2. Compliance Requirements: This proposed rule modifies existing
financial filing and reporting requirements for cemeteries. In many cases
requirements and costs are lessened, but in some cases they are increased.
An insurance requirement is modified to reflect the type of coverage now
available, and uniform requirements for the deposit of permanent mainte-
nance funds are added.

3. Professional Services: Many cemeteries will no longer be required to
engage a Certified Public Accountant (CPA) in order to comply with the
regulations modified by this proposed rule, but some will now have to
engage a CPA.

4. Compliance Costs: Many cemeteries will experience decreased costs
related to their annual financial reports; cemeteries that will no longer be
required to file reports prepared by a CPA will realize the most significant
decreased costs. Non-traditional cemeteries that have not been submitting
CPA financial audits will see their costs rise. With regard to commercial
crime insurance coverage, insurance representatives and regulated entities
have indicated that such coverage is widely available and relatively inex-
pensive when the amount of coverage does not exceed $500,000 – the
amount of the cap in the proposed regulation. The annual premium for
such maximum coverage is expected to be between $500 and $750.

5. Economic and Technological Feasibility: It is economically and
technologically feasible for cemeteries to comply with the regulation.

6. Minimizing Adverse Impact: This regulation generally decreases the
cost of compliance with the financial reporting requirements of the exist-
ing regulation, and also adds flexibility so that cemeteries may request
further reduced requirements.

7. Small Business and Local Government Participation: The regulation
was presented to the New York State Association of Cemeteries (NYSAC),
the New York State Funeral Directors Association (NYSFDA) and indi-
vidual cemeteries. Copies of the proposed regulation were also made avail-
able to persons in attendance at meetings of the New York State Cemetery
Board. NYSFDA had no comments or objections to the proposed
regulation. NYSAC and individual cemeteries did comment on and offer
modifications to the proposed regulation, many of which have been
incorporated into the proposed text.
Rural Area Flexibility Analysis

1. Types and Estimated Number of Rural Areas: A majority of the 1771
cemeteries regulated by the Division of Cemeteries are located in rural
areas.

2. Reporting, Recordkeeping, and other Compliance Requirements and
Professional Services: All 1771 cemeteries would be required to comply
with these modified regulations and conform their reporting and record-
keeping methods to them. The Department of State financial reporting
form which had been voluntary for cemeteries to file will now be
mandatory.

3. Costs: Many cemeteries will experience decreased costs related to
their annual financial reports; the most significant decreased costs will be
realized by the cemeteries that will no longer be required to file reports
prepared by a certified public accountant (CPA). This is especially true for
rural cemeteries that previously were categorized as medium cemeteries
but now will be categorized as small. Non-traditional cemeteries that have

not been submitting CPA financial audits will see their costs rise. With
regard to commercial crime insurance coverage, insurance representatives
and regulated entities have indicated that such coverage is widely avail-
able and relatively inexpensive when the amount of coverage does not
exceed $500,000 – the amount of the cap in the proposed regulation. The
annual premium for that maximum coverage is expected to be between
$500 and $750.

4. Minimizing Adverse Impact: The proposed regulation adds flex-
ibility, it permits cemeteries to seek modification of the financial reporting
requirement, and modification or waiver of the commercial crime insur-
ance coverage requirement. Also, the proposed regulation generally re-
duces existing burdens.

5. Rural Area Participation: The process of drafting this regulation has
been an open process. The regulation was presented to the New York State
Association of Cemeteries (NYSAC), the New York State Funeral Direc-
tors Association (NYSFDA) and individual cemeteries. Copies of the
proposed regulation also have been made available to persons in atten-
dance at meetings of the New York State Cemetery Board.
Job Impact Statement
A Job Impact Statement is not required because it is evident from the
nature and purpose of this regulation that it would neither create nor elim-
inate employment positions and/or opportunities and therefore would have
no adverse impact on jobs or employment opportunities in New York State.

Department of Taxation and
Finance

NOTICE OF ADOPTION

Fuel Use Tax on Motor Fuel and Diesel Motor Fuel and the Art.
13-A Carrier Tax Jointly Administered Therewith

I.D. No. TAF-34-15-00004-A
Filing No. 1017
Filing Date: 2015-11-23
Effective Date: 2015-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 492.1(b)(1) of Title 20 NYCRR
Statutory authority: Tax Law, sections 171, subd. First; 301-h(c), 509(7),
523(b) and 528(a)
Subject: Fuel use tax on motor fuel and diesel motor fuel and the art. 13-A
carrier tax jointly administered therewith.
Purpose: To set the sales tax component and the composite rate per gallon
for the period October 1, 2015 through December 31, 2015.
Text or summary was published in the August 26, 2015 issue of the Reg-
ister, I.D. No. TAF-34-15-00004-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Kathleen D. O'Connell, Tax Regulations Specialist, Department of
Taxation and Finance, Office of Counsel, Building 9, W.A. Harriman
Campus, Albany, NY 12227, (518) 530-4153, email:
tax.regulations@tax.ny.gov
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Fuel Use Tax on Motor Fuel and Diesel Motor Fuel and the Art.
13-A Carrier Tax Jointly Administered Therewith

I.D. No. TAF-49-15-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of section 492.1(b)(1) of Title 20 NYCRR.
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Statutory authority: Tax Law, sections 171, subd. First; 301-h(c), 509(7),
523(b) and 528(a)
Subject: Fuel use tax on motor fuel and diesel motor fuel and the art. 13-A
carrier tax jointly administered therewith.
Purpose: To set the sales tax component and the composite rate per gallon
for the period January 1, 2016 through March 31, 2016.
Text of proposed rule: Pursuant to the authority contained in subdivision
First of section 171, subdivision (c) of section 301-h, subdivision 7 of sec-
tion 509, subdivision (b) of section 523, and subdivision (a) of section 528
of the Tax Law, the Commissioner of Taxation and Finance hereby
proposes to make and adopt the following amendment to the Fuel Use Tax
Regulations, as published in Article 3 of Subchapter C of Chapter III of
Title 20 of the Official Compilation of Codes, Rules and Regulations of
the State of New York.

Section 1. Paragraph (1) of subdivision (b) of section 492.1 of such
regulations is amended by adding a new subparagraph (lxxxi) to read as
follows:

Motor Fuel Diesel Motor Fuel

Sales Tax Composite Aggregate Sales Tax Composite Aggregate

Component Rate Rate Component Rate Rate

(lxxx) October -
December 2015

15.7 23.7 41.5 16.0 24.0 40.05

(lxxxi) January - March
2016

14.2 22.2 39.2 16.0 24.0 39.25

Text of proposed rule and any required statements and analyses may be
obtained from: Kathleen D. O'Connell, Tax Regulations Specialist,
Department of Taxation and Finance, Office of Counsel, Building 9, W.A.
Harriman Campus, Albany, NY 12227, (518) 530-4153, email:
tax.regulations@tax.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
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