STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matters of the Application of

STANLEY J. GONGOL,
Appl i cant

For Renewal of a License to
Practice Barbering and the Conpl ai nt of
DECI SI ON
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nt

- agai nst -

STANLEY GONGOL,
Respondent

Pursuant to the designation duly made by the Hon. Gil S
Shaffer, Secretary of State, the above noted matter came on for
heari ng before the undersigned, Roger Schneier, on May 12, 1992 at
the New York State Ofice Building |located at 65 Court Street,
Buf fal o, New York 14202.

The applicant/respondent, of 11 W Min Street, Springville,
New York 14141, was represented by Herbert L. G eenman, Esqg., of
Li psitz, Geen, Fahringer, Roll, Salisbury & Canbria, 42 Del aware
Avenue, Suite 300, Buffalo, New York 14202-3901

The Di vi si on of Licensing Services was represented by A Marc
Pel l'i grino, Esq.

| SSUE

The i ssue in the hearing was whet her the applicant/respondent
shoul d be denied renewal of his |license as a master barber and
whet her his existing |license shoul d be revoked because he had been
convicted of a crinme of noral turpitude.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he applicant/respondent by certified mail (Dept. Ex. 1).

2) Stanley Gongol, who is forty-seven years old, has been a
i censed nmast er barber for approxi mately 25 or years. On April 14,
1991 he submtted an application for renewal of his |license (which
was schedul ed to expire on April 30, 1991 and whi ch, because of his
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timely application, remains in effect pending the final
determnation of this matter, pursuant to State Adm nistrative
Procedure Act (SAPA) section 401(2)). On that application he
di scl osed that he had been convicted of a crine since his |ast
renewal , and he submtted materials that on March 21, 1991 he had
pled guilty to the crine of sexual abuse in the first degree (Penal
Law section 130.65 (3)) and on April 21, 1991 had been sentenced to
5 years probation and a mnandat ory surcharge of $100. 00 and had been
issued a Certificate of Relief fromDisabilities (Conp. Ex. 2).

Gongol ' s convi ction arose out of a charge which had been nmade
against him by his wife one week after she had been denied a
di vorce in a proceeding in which she was the plaintiff, and just a
cust ody proceedi ngs where to begin. She charged that in October
1987 he had sexual | y abused their four year ol d daughter. Although
Gongol consistently denied the truth of the charges, and al t hough
a court appointed psychol ogi st concluded that there was a strong
possibility that the charge has been fabricated, Gongol, so as to
spare hi s daughter the trauma of having totestify, entered what is
known as an "Alford" plea to one count of the four count
i ndictment, but which he was permtted to plead guilty w thout
admtting the truth of the charges. The | ack of a jail sentence was
the result of what the District Attorney stated at the pl ea hearing
was an unusual departure fromnormal practice by his office based
on consi derations of fairness.

GPI NI ON

Gener al Busi ness Law (GBL) section 434(1)(b) provides that an
applicant for alicense to engage in the practice of barbering nust
produce sati sfactory evi dence of good noral character. GBL section
441(a) (9) permts the suspension or revocation of such a license
upon t he conviction of the hol der of any crinme or of fense i nvol vi ng
nor al turpitude.

"Moral turpitude" is "the quality of crine involving grave
infringement of the noral sentinent of the community as
di stingui shed fromstatutory nala prohibita...an act of baseness,
vil eness or depravity in the private or social duties which man
owes to his fellowen or to society in general, contrary to the
accepted and customary rule of right and duty bet ween man and man. "
People v Ferguson, 55 Msc.2d 711, 286 N.Y.S.2d 976, 981 (1968)
(citations omtted). "I n general it nmean neither nore nor | ess than
"turpitude', i.e., anything done contrary to justice, honesty, or
good noral s." Black's Law Dictionary (5th ed. 1979). There can be
no doubt that the sexual abuse of one's infant daughter is a crine
of noral turpitude.

Article 23-A of the Correction Law i nposes an obligation on
| i censi ng agenci es
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"to deal equitably with ex-offenders while also
protecting society's I nt er est in assuring
performance by reliable and trustworthy persons.
Thus, the statute sets out a broad general rule
that...public agencies cannot deny...a license to
an applicant solely based on status as an ex-

of f ender . But the statute recogni zes exceptions
either where thereis adirect rel ationshi p between
t he crim nal of f ense and t he specific
i cense...sought (Correction Law section 752(1)),
or wher e t he license...would i nvol ve an
unr easonabl e risk to persons or property
(Correction Law section 752(2)). If either
exception applies, the enpl oyer (sic) has
di scretion to deny the license...." Mtter of
Bonacorsa, 71 N.Y.2d 605, 528 N.Y.S. 2d 519, 522
(1988).

In exercising its discretion, the agency must consider the
eight factors contained in Correction Law section 753(1).

"The interplay of the two exceptions and section
753(1) is awkward, but to give full neaning to the
provisions, as we nust, it 1is necessary to
interpret section 753 differently depending on
whether the agency is seeking to deny a
license...pursuant to the direct relationship
exception...or the unreasonabl e risk exception....
Undoubt edly, when the...agency relies on the

unr easonabl e risk excepti on, t he ei ght
factors...should be considered and applied to
determine if in fact an unreasonable risk
exists.... Having considered the eight factors and

determined that an unreasonable risk exists,
however, the...agency need not go further and
consi der the sane factors to determ ne whet her the

license...should be granted....Section 753 nust
also be applied to the direct relationship
exception. .. however, a different analysis is

requi red because 'direct relationship' is defined
by section 750(3), and because consi deration of the
factors contained in section 753(1) does not
contribute to determning whether a direct
rel ati onship exists. W read the direction of
section 753 that it be applied '"(i)n nmaking a
determ nation pursuant to section seven hundred
fifty-two' to nean that, notw thstanding the

exi stence of a di rect rel ati onshi p, an
agency...nust consider the factors contained in
section 753, to determne whether...a |icense

should, in its discretion, issue." Bonacorsa,
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supra, 528 N. Y.S. 2d at 523.

A direct relationship is one wherein the offense bears
directly on the applicant's ability or fitness to performone or
nore of the duties or responsibilities necessarily related to the
license, Correction Law section 750(3). There is no statutory
definition of "unreasonabl e risk” which "depends upon a subj ective
analysis of a variety of consideration relating to the nature of
the license...and the prior msconduct." Bonacorsa, supra, 528
N.Y.S. 2d at 522.

"A direct relationship can be found where the
applicant's prior conviction was for an offense
related to the industry or occupation at issue
(denial of a liquor license warranted because the
corporate applicant's principal had a prior
conviction for fraud in interstate beer sales);
(application for a license to operate a truck in
garnment district denied since one of the corporate
applicant's principals had been previously
convicted of extortion arising out of a garment
truck racketeering operation), or the elenents
inherent in the nature of the crimnal offense
would have a direct inmpact on the applicant's
ability to performthe duties necessarily rel ated
to the license or enploynent sought (application
for enployment as a traffic enforcenment agent
deni ed; applicant had prior convictions for, inter
alia, assault in the second degree, possession of a
dangerous weapon, crimnal possession of stolen
property, and larceny)." Marra v City of Wite
Plains, 96 A D.2d 865 (1983) (citations omtted).

In determ ning whether thereis a direct relationship between
the crime to which Gongol pled guilty and a license as a master
barber, it i1s first necessary to consider the functions of a
bar ber .

GBL section defines the functi ons of a barber as bei ng vari ous
cosneti c and groon ng operations. Wil e perform ng such functions
t he barber nust, of necessity, cone into close contact with his
custoners, which may include children who have been left in the
bar ber shop by their parents or guardians. Such a situation may
create circunstances conducive to sexual abuse. Division of
Li censing Services v Antinore, 64 DOS 90.

It is now necessary to consider the factors contained in
Correction Lawsection 753(1) to determ ne whether the retention by
Gongol of a master barber's |icense would involve an unreasonabl e
risk to the property or to the safety or welfare of specific
i ndi vidual s or the general public.
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The public policy of the state to encourage |icensure and
enpl oynment of persons previously convicted of crimnal offenses
(section 753(1)(a)), which is to the benefit of the applicant, is
counterbal anced by the legitinmate interest of the Division of
Li censing Services in the protection of the safety and wel fare of
t hose persons who avail thensel ves of the services of its |icensees
(sections 753(1)(b) and (h)). In this case, the possibility of
Gongol sexually abusing a custonmer (the crinme to which he pled
guilty invol ved an al |l egati on of an i sol ated i ncident occurring in
the home with a fam |y nmenber, and there is no record of any ot her
such charges havi ng been nmade), nust be bal anced agai nst the facts
that he has worked as a barber for his entire adult life and that
there is nothing on the record to indicate that he is capabl e of
earning a living in any other way.

As previously noted, the direct relationship of the crine to
the duties of a barber is a factor which weighs against the
i ssuance of the license (section 753(1)(c)), Gongol's mature age at
the time of the crine to which he pled (section 753(1)(e)), and the
fact that the crime, a felony, was a serious offense (section
753(1)(f)).

The facts that acts alleged in the indictnent occurred al nost
five years ago (section 753(1)(d)), and that Gongol has received a
Certificate of Relief From Disabilities (section 753(2)), which
creates a presunption of rehabilitation, are in his favor.

There was no evidence offered with regards to attenpts at
rehabilitation (section 753(1)(g)) which, considering Gongol's
consistent insistence on his innocence and the lack of the
i mposition of any terms on his probation, is not of particular
i nportance.

The wei ghing of the factors is not a nechanical function and
cannot be done by sone mat hematical fornula. Rather, as the Court
of Appeals said in Bonacorsa it nust be done through the exercise
of discretiont determ ne whether the direct relationship between
the "convictions and the | i cense has been attenuated sufficiently.”
Bonacorsa, supra, 528 N Y.S.2d at 524.

The concern of the Division of Licensing Services in this
matter cannot be faulted. Gongol pled guilty to the comm ssion of
a serious crinme. Certainly, based on the information before the
per sons who revi ewed t he renewal application, there m ght have been
a legitimate fear that he m ght engage in simlar conduct in the
future.

| have paid particular attention to the circunstances of
Gongol's "Alford plea.” He was in a situation in which if he
insisted on hisright toatrial he woul d subject his daughter, who
at the tine was only eight years old, to the terrible trauma of
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havi ng to recount in open court and with the purpose of convicting
her father the story of the all eged sexual assault which, accordi ng
to the court appointed psychologist, may very well have been
concoct ed under the influence of Gongol's estranged wife. G ven
the choice of that, or of a prom sed sentence of probation and a
Certificate of Relief FromDisabilities, it is not surprisingthat
Gongol entered the plea which, as noted, was not an adm ssion of
the truth of the charges. Even if one assunes that the charge was
true, it involved a single incident occurring in the home and
involving a relative, and not an event in the barber shop or sone
other public place involving an unrelated person. In the
circunstances, | find that it cannot be said that the conviction
i ndicates that there i s any reasonabl e |i kel ihood that Gongol will
use his license as a naster barber in any way whi ch woul d endanger
t he public.

CONCLUSI ONS OF LAW

After having gi ven due consideration to the factors set forth
in Correction Law section 753, it is concluded that the direct
rel ati onshi p between Gongol's conviction and a | i cense as a master
bar ber has been attenuated sufficiently, and that his continued
i censure as a master barber woul d not i nvol ve an unreasonabl e ri sk
to the safety and wel fare of the public.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT t he charges herein
agai nst Stanley J. Gongol are dismssed and his application for
renewal of his |icense as a master barber is granted. The Division
of Licensing Services is directed to issue the license forthwth.

These are ny findings of fact together with nmy opinion and
conclusions of |aw I  recomend the approval of this
det er m nati on

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Janmes Coon
Deputy Secretary of State



