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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
JI' M JACKSQN,
Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on April 25, 2000 at the New York
State Ofice Building |ocated at 65 Court Street, Buffalo, New
Yor k.

The respondent was not present, but was represented by Jack
Martin, manager of the respondent's barber shop.

The conplainant was represented by Assistant Litigation
Counsel Scott NeJane, Esqg.

COVPLAI NT
The conplaint alleges that the respondent allowed an
unl i censed person to act as a barber in his shop and failed to
mai ntain that shop in a clean and sanitary manner

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail delivered at his |ast
known busi ness address on March 9, 2000 (State's Ex. 1).

2) At all times hereinafter nentioned the respondent was duly
licensed to operate a Barber Shop d/b/a Ji mJackson's Barber Shop
| ocated at 319 d enwood Avenue, Buffalo, New York 14208 (State's
Ex. 2). That |icense expired on January 31, 2000 and, | take
of ficial notice, has not been renewed.

3) On Cctober 7, 1999 Senior License Investigator Ronald
Schwartz conducted an inspection of the respondent's shop and
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observed Thomas J. Dobbins, Jr. cutting the hair of a customer for
conpensation (State's Ex. 4). M. Dobbins was unlicensed at the
time, but subsequently obtained a registration as a Barber
Apprentice pursuant to an application submtted on the day of, but
subsequent to, the inspection (State's Ex. 3). M. Martin asserts
that prior applications had been nade, but that they were denied
because t hey contai ned an i nproper name for the respondent's shop.

4) During his inspection M. Schwartz also observed two
counters which had hair on them three uncovered trash contai ners,
dirty disinfectant in a wet sterilizer, and two dirty inplenent
drawers (State's Ex. 4).

5) Upon conpleting his inspection M. Schwartz served M.
Martin with a properly dated notice of violation (State's Ex. 4).

OPI NI ON AND CONCLUSI ONS OF LAW

| - Inasmuch as the events charged in the conplaint occurred
prior to the expiration of the respondent's Ilicense, that
expiration does not divest this tribunal of jurisdiction to hear
and determne the matter. Al bert Mendel & Sons, Inc. v NY. State
Departnent of Agriculture and Markets, 90 AD2d 567, 455 NYS2d 867
(1982); Main Sugar of Montezuma, Inc. v Wckham 37 AD2d 381, 325
NYS2d 858 (1971).

I1- So long as the issue has been fully litigated by the
parties, and is closely enough related to the stated charges that
there i s no surprise or prejudice to the respondent, the pl eadi ngs
may be anended to conformto the proof and enconpass a charge which
was not stated in the conplaint. This may be done even w thout a
formal notion being nade by the conplainant. Hel man v Di xon, 71
M sc. 2d 1057, 338 NyS2d 139 (Givil C. NY County, 1972). In ruling
on the notion, the tribunal nust determ ne that had the charge in
guestion been stated in the conpl aint no additi onal evi dence woul d
have been forthcomng. Tollin v Ell eby, 77 Msc.2d 708, 354 NYS2d
856 (Civil C. NY County, 1974). What is essential is that the
"matters were raised in the proof, were actually litigated by the
parties and were within the broad franmework of the original
pl eadi ngs." Cooper v Mrin, 91 Msc.2d 302, 398 NYS2d 36, 46
(Supreme . Monroe County, 1977), nod. on other grnds. 64 AD2d
130, 409 NYS2d 30 (1978), aff'd. 49 NY2d 69, 424 NYS2d 168 (1979).

The conpl aint all eged that the i nspection of the respondent's
shop had been conduct ed on OCctober 17, 1999. |In fact, however, the
i nspection was conducted on Cctober 7, 1999. | nasmuch as the
correct date appeared on the notice of violation which was served
on M. Martin at the tinme of the inspection and he was, therefore,
obviously aware of the correct date and did not object to the
conplainant's notion to conformthe pleadings to the proof, that
notion is granted.
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I11- Pursuant to General Business Law (GBL) 8444, it is
unl awful for the operator of a barber shop to permt an unlicensed
or unregistered person to engage in the practice of barbering in
that shop. The cutting of hair falls within the definition of
"practice of barbering."” GBL 8431[4][a]. Accordingly, by allow ng
Thomas J. Dobbins, Jr. to cut hair in his shop prior to his
registration as a Barber Apprentice the respondent violated GBL
8444. The seriousness of the violationis in no way mtigated by
the fact M. Dobbins may have unsuccessfully applied for
registration as a barber apprentice prior to the inspection since
no such registration had been issued and the respondent had no
reasonabl e grounds to believe that the maki ng of the application
was of itself sufficient to allow M. Dobbins to cut hair

| V- Pursuant to GBL 8436 Barber Shops nust be operated in
conpliance with the State Sanitary Code. 810. 20 of that code
provi des that the |licensed owner of a barber shop shall keep that
shop in a clean and sanitary condition at all tinmes. By allow ng
t he exi stence of dirty counters, uncovered trash containers, dirty
disinfectant in a wet sterilizer, and two dirty inplenent drawers
in the shop the respondent violated the State Sanitary Code.

DETERM NATI ON

WHEREFORE, | T |S HEREBY DETERM NED THAT Jim Jackson has
vi ol at ed General Business Law 8444 and State Sanitary Code §10. 20,
and accordingly, pursuant to Ceneral Business Law 8441, he shal
pay a fine of $350.00 to the Department of State, and no license to
operate a Barber Shop shall be issued to himuntil such fine is
pai d. Should such a license have been issued, it shall be
suspended effective June 1, 2000 until such tinme as the fine has
been paid. The respondent is directed to send the finein the form
of a bank check or noney order payable to "Secretary of State" to
Usha Barat, Custoner Service Unit, Departnent of State, Division of
Li censi ng Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 3, 2000



