STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conpl aint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON
- agai nst -

ANTHONY MARTI NO %'
FATHER S BARBER SHOP

Respondent .

Pursuant to the designation duly nade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he undersi gned, Roger Schneier, on October 28, 1992 at the office of
t he Departnent of State | ocated at 84 Hol | and Avenue, Al bany, New York.

The respondent, of 42 S. Montgonery Street, Wl den, New York
12586, did not appear.

The conpl ainant was represented by Conpliance O ficer WIIiam
Schm tz.

COVPLAI NT
The conplaint inthe matter all eges that the respondent operated an
unl i censed barber shop and engaged in the practice of barbering w thout
a license.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conplaint was
served on the respondent by certified mail (Conp. Ex. 1).

2) Anthony S. Martino is currently licensed to engage in the
practice of barbering and to operate a barber shop d/b/a My Father's
Bar ber Shop | ocated at 35 East Main Street, \Wal den, New York. At all
times hereinafter nentioned those |icenses had expired and had not yet
been renewed (Conp. Ex. 1, 2, 3, and official notice of the records of
the Departnent of State).

3) On February 28, 1991 License Inspector Carolyn L. WIllians
conducted an inspection of the respondent’'s barber shop, at which tine
she observed the respondent cutting a person's hair.



-2-
OPI NI ON  AND CONCLUSI ONS OF LAW

Gener al Busi ness Law (GBL) 8432 provi des that no person nmay engage
inthe practice of barbering for conpensati on, or operate a barber shop
(wth no reference to conpensation) w thout being |icensed therefore.
GBL 8431(4) defines "practice of barbering"” as including, anong other
things, the cutting of the hair of humans, and GBL 8431(8) defines
"bar ber shop" as "any store, establishnment, place or prem ses or part
t hereof where the practice of barbering is engaged in." Therefore, by
cutting the hair of a personin his shop at atine after his l[icense to
operate a barber shop had expired and had not yet been renewed, the
respondent violated GBL 8432. However, in the absence of any evidence
as t o whet her the respondent was bei ng conpensated for his barbering, it
cannot be held that the barbering by itself, regardless of the |icense
status of the shop, constituted a violation of the statute.

In view of the respondent’'s failure to appear at the hearing, his
contention, nmade in a letter to the conplainant, that prior to the
i nspection he had nmade unsuccessful attenpts, by mail and tel ephone, to
obtain renewal applications, wll not be considered, since to do so
woul d deny t he conpl ai nant and this tribunal the opportunity to question
the respondent as to the details and veracity of that claim

DETERM NATI ON

VWHEREFORE, | T |IS HEREBY DETERM NED THAT Anthony S. Martino has
vi ol at ed Gener al Busi ness Law 8432, and accordi ngly, pursuant to Gener al
Busi ness Law 8441, he shall pay a fine of $250.00 to the Departnent of
State on or before Novenmber 30, 1992, and should he fail to pay the fine
then his licenses to practice barbering and to operate a barber shop
shal | be suspended for a period of one nonth, comenci ng on Decenber 1,
1992 and term nati ng on Decenber 31, 1992.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James Coon
Deputy Secretary of State



