137 DOS 94

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

CARLO OPPEDI SANO, JR.,

Respondent .
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gail S.
Shaffer, Secretary of State, the above noted matter came on for
hearing before the undersi gned, Roger Schneier, on Novenber 14,
1994 at the office of the Department of State |ocated at 270
Br oadway, New York, New York.

The respondent, of Rosa Hair Stylists, 110-48 73rd Road
Forest Hills, New York 11375, was not present, but was represented
by Janice Brown, Esqg., of the law firmof M chael K Beninowtz,
Esq., 299 Broadway, Suite 165, New York, New York 10007.

The conpl ai nant was represented by Conpliance Oficer WIliam
Schm tz.

COVPLAI NT

The conpl aint all eges that the respondent failed to affix his
phot ograph to his license to operate a beauty parlor and to his
barber's license, and that he failed to have his barber's |license
and the license of a hairdresser/cosnetol ogi st who worked in his
beauty parl or posted conspicuously.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail on Septenber 14, 1994
(State's Ex. 1).

2) The respondent is, and at all tinmes hereinafter nentioned
was, a duly licensed barber (State's Ex. 3) and duly licensed to
oper at e an appear ance enhancenent busi ness on behal f of Rosa Hair
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Stylist§ Inc. at 110-48 73rd Road, Forest Hills, New York (State's
Ex. 2).

3) On Cctober 14, 1993 Seni or License I nvestigator Tedi Ri ngel
conduct ed an i nspecti on of the respondent’'s shop. She observed t he
respondent, who was al so worki ng as manager of the shop, shaving
the face of a custoner, and Zhanfar Shanaz, a |icensed hairdress-
er/ cosnetol ogi st, washing a custoner's hair. None of their
i censes were posted where she could see them and when they were
presented to her the respondent's barber and shop |icenses did not
have phot ographs affixed to them |In response she issued a "Shop
Notice of Violation" to the respondent (State's Ex. 4).d

4) The conpl ai nant subsequently sent the respondent a notice
of violation, to which was affixed the Shop Notice of Violation,
and in which he was offered the option of pleading guilty to the
charges and paying a fine of $500.00 in settlenent, or of pleading
not guilty, in which case he would be schedul ed for additional
proceedi ngs. The respondent chose to plead not guilty, with the
addi ti onal statenent: "Was not aware that operator |license had to
be posted conspi cuously and the same was an oversi ght and was not
willful" (State's Ex. 1).

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to 19 NYCRR 161.2[b], as in effect at the tine of
t he i nspection, the person who managed a beauty parlor |icensed to
a corporationwas required to affix his photograph to that |icense.
Pursuant to 19 NYCRR 165.3[a] a barber is required to affix his
phot ograph to his barber's Iicense. By failing to affix his
phot ograph to either of his |icenses the respondent viol ated both
of those regul ati ons.

In mtigation, | take official notice that the shop |icense
certificates generated by the conpl ai nant' s conput er system unli ke
the certificates issued for barber's |icenses, contain no indica-
tion that a photograph is required.

|- Pursuant to GBL 8407[3], as in effect at the time, the
i cense of a hairdresser/cosnetol ogi st was required to be conspi cu-
ously posted in the shop in which the |icensee was engaged in the
practice of hairdressing and cosnetol ogy. The practice of
hai rdressing and cosnetology was defined by GBL 8401[5] as
i ncl udi ng, anong ot her things, the cleansing of hair. Accordingly,
the failure to post Zhanfar Shanaz's license in the beauty parlor

At the time in question in this matter, and until the July
5, 1994 effective date of anendnents to General Business Law (GBL)
Article 27, the shop |icense was known as a license to operate a
beauty parl or
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was a violation of GBL 8407[3]. As the manager of the shop who
obtained the shop license on behalf of the corporation, the
respondent is liable for that violation. Division of Licensing
Services v Caporrino, 75 DOS 94.

I11- Pursuant to GBL 8439[3], a barber nust keep his |license
posted i n some conspi cuous place in the barber shop in which he is
enpl oyed. The respondent's barber |icense was not posted, but he
was enpl oyed in a beauty parlor. Accordingly, his failure to post
that |icense was not in violation of |aw

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Carl o Oppedi sano, Jr.
violated 19 NYCRR 161.2[b] and 165.3[a] and General Business Law
8407[ 3], and accordingly, pursuant to General Business Law 88410
and 441, he shall pay a fine of $300.00 to the Departnment of State
on or before January 31, 1995. Should he fail to pay the fines
then his licenses as a barber and to operate an appearance
enhancenent busi ness shall be suspended for a period of one nonth,
conmenci ng on February 1, 1995 and termnating on February 28,
1995, both dates inclusive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



