78 DOS 94

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

PHI LLI P ANDREWS,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on June 6, 1994 at the office of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

The respondent, of 455-C Nassau Road, Roosevelt, New York 11575,
di d not appear.

The conpl ai nant was represent ed by Conpliance Officer WIlliam
Schm tz.

COMVPLAI NT

The conpl ai nt al | eges that the respondent permtted an unli censed
person to engage in the practice of hairdressing and cosnetol ogy in his
beauty parlor, and operated that beauty parlor w thout having his
phot ograph affixed to his shop |icense.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).

2) The respondent is, and at all tinmes hereinafter nenti oned was,
duly licensed to operate a beauty parl or d/b/a Haircut Hair Sal on and
Nai | s Sal on at 455C Nassau Road, Roosevelt, New York 11575 ( Conp. Ex.
2).

3) On August 18, 1993 License Inspector Frances De Stefano
conducted an inspection of the respondent’'s beauty parlor. She
observed Dennis Thonmpson, who was not |icensed as a hairdresser/
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cosnet ol ogi st, barber, or barber apprentice, cuttingthe hair of a
custoner.?! She al so noted that the respondent's phot ograph was not
affixed to his shop license (Conp. Ex. 1).

OPI NI ON AND CONCLUSI ONS OF LAW

| - De Stefano, the inspector, was not present at the heari ng.
Therefore, the only evi dence of fered by the conpl ai nant to support the
al l egations inthe conpl aint was t he hearsay noti ce of viol ation signed
by De Stefano at the tine of the inspection.

As the party whichinitiatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, the truth of the
char ges. State Adm nistrative Procedure Act (SAPA), 8306(1).
Substanti al evidence is that which areasonabl e m nd coul d accept as
supporting aconclusionor ultinmate fact. Gay v Adduci, 73 N. Y. 2d
741, 536 N. Y. S. 2d 40 (1988). "The question...is whether a concl usion
or ultimate fact nmay be extract ed reasonabl y--probatively and | ogi -
cally.” City of Utica Board of Water Supply v New York State Health
Departnment, 96 A.D.2d 710, 465 N. Y. S. 2d 365, 366 (1983)(citations
omtted).

Hear say can constitute substanti al evidence, andthe witten
report of an inspector may be the sol e basis of an adm ni strative
determnation. . Gray v Adduci, supra; 705 Ninth Ave. Restaurant v
Li quor Auth., 187 AD2d 349, 589 NYS2d 466 (1992). Since the respondent
di d not appear and offer testinony or ot her evidence to contradict the
contents of the notice of violation, and sincethereis nothinginthe
record whi ch woul d i ndi cate that the contents notice of violationare
i naccurate, it is proper to base findings that violations didinfact
occur onthat notice. Cf. Divisionof Licensing Services v Calloway,
11 DOCS 91.

[1- 1t isunlawful for the owner of a beauty parlor topermt an
unl i censed person to engage in the practice of hairdressing and
cosnetol ogy in his or her shop. General Busi ness Law(@GBL) 8412. The
"practice of hairdressing and cosnetol ogy"” includes, anong ot her
t hings, the cutting of the hair of any person. GBL 8401[5]. Accord-
ingly, by permtting an unlicensed personto cut the hair of a custoner
inhis beauty parl or the respondent viol ated GBL 8§412. Di vi si on of
Li censing Services v _Ndiaye, 154 DOS 93.

I'11- 19 NYCRR 161. 2 provi des that every |icensee shall affix his
or her photographtothelicense. By failingto affix his photograph
to his shop license the respondent violated that regul ati on.

! Thonpson becane | i censed as a bar ber apprenti ce on Sept enber 17,
1993 (Conp. Ex. 3).
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DETERM NATI ON

WHEREFORE, | T |I S HEREBY DETERM NED THAT Phillip Andrews has
vi ol at ed Gener al Busi ness Law 8412 and 19 NYCRR 161. 2, and accordi ngly,
pursuant to General Business Law 8409[ 8], he shall pay a fine of
$500.00 to t he Department of State on or before July 29, 1994, and
shoul d he fail to pay thefinethenhislicenseto operate a beauty
parl or shall be suspended for a peri od of two nont hs, comrenci ng on
August 1, 1994 and term nati ng on Septenber 30, 1994, both dates
i ncl usive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



