7 DOS 94

STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

K ANDRI ANO and
K VI NCENT SALON | NC. ,

gc

NI C
NI C

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schneier, on January 13, 1994 at the office of
the Departnment of State |ocated at 270 Broadway, New York, New York.

The respondents, of 410 H || si de Avenue, WI li ston Park, New York
11596, did not appear.

The conpl ai nant was represent ed by Conpliance Oficer WIlliam
Schm tz.

COMVPLAI NT

The conplaint inthe matter all eges that the respondents posted
their |icense to operate abeauty parlor w thout affixi ng a phot ograph
toit; that Andriano engaged in the practice of hairdressing and
cosnet ol ogy wi t hout posting his |icense conspicuously and failedto
af fix his photograph tothe license; that a hairdresser gave a haircut
to acustoner inthe respondents' shop wi t hout havi ng her |icense on
the prem ses; that anot her person gave a shanpoo to a custoner inthe
respondents' shop wi t hout posting her |icense and wi t hout havi ng a
phot ograph affixed to her |icense.

El NDI NGS OF FACT

1) Notice of hearing together with copi es of the conpl ai nt were
served on t he respondents by certified mail on Decenber 11, 1993 ( Conp.
Ex. 1).
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2) Dom nick Andrianois duly licensedto engageinthe practice
of hairdressi ng and cosnet ol ogy and, on behal f of Dom ni ck Vi ncent
Salon Inc., to operate a beauty parlor at 410 Hillside Avenue,
WIlliston Park, New York (Comp. Ex. 2).

3) On January 14, 1993 Li cense Inspector Frances De Stefano
conduct ed an i nspecti on of the respondents' beauty parl or and observed
the follow ng:

a) The license to operate a beauty parlor whi ch was post ed
in the shop did not have a photograph affixed to it.

b) Andriano, who was bl owdrying the hair of a custoner, did
not have his |license posted conspicuously.

c) Andri ano's phot ograph was not affixedto hislicenseto
engage in the practice of hairdressing and cosnetol ogy.

d) The license of Janet De Literis (who was giving a
customer a haircut) to engageinthe practice of hairdress-
ing and cosnetol ogy was not on the prem ses.

e) The license of Regina Holfester (who was giving a
cust oner a shanmpoo) to engage i nthe practice of hairdress-
ing and cosnetol ogy was not posted and did not have a
phot ograph affixed to it.

4) De Stefanoissuedto Andriano notice of violationlistinghim
as corporate of fi cer of Dom ni ck Vi ncent Sal on | nc, and Andri ano si gned
the notice to acknow edge its service. By letter dated April 23, 1993
he was advi sed that he coul d either plead guilty to the charges and pay
a fine of $400.00, or could plead not guilty and have a heari ng
schedul ed. Inresponse, on April 29, 1993 Andri ano pl ed guilty and
attach the following letter of explanation to his plea:

"As per our conversation: Al of these violations were taken
care of the day after they occurred.

| thinkthat $400is a bit nuch, when we had the | i censes,
they just weren't posted properly.

| understand a fine nust be charged, andwilling (sic) to
pay one but not $400% " (Conp. Ex. 1).

OPI NI ON AND CONCLUSI ONS OF LAW

| - 19 NYCRR 161. 2 provi des that every |icensee shall affix his or
her photographto thelicense. I|nasmuch as Andriano' s phot ograph was
affi xed neither to his shoplicensenor tohislicensetoengageinthe
practice of hairdressing and cosnetol ogy at the tinme of the inspecti on,
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it isreasonabletoconclude, as | do, that he viol ated that regul ati on
Wi th regards to both of those |licenses. D visionof Licensing Services
v_Yuran, 89 DOS 93.

I - General Business Law (GBL) 8407[ 3] mandat es t hat each | i cense
i ssued to engage i n the practice of hairdressing and cosnet ol ogy shal |
be posted i n sone conspi cuous place inwhichthelicenseeis engagedin
the practice of hairdressing and cosnetol ogy. The practice of
hai r dr essi ng and cosnet ol ogy i ncl udes, anong ot her thi ngs, the wavi ng,
cutting, arranging and cl eansi ng the hair of any person. Therefore, by
bl owdrying the hair of a customer in his beauty parl or w thout havi ng
his licensetoengage inthe practice of hairdressi ng and cosnet ol ogy
posted conspi cuously, Andriano violated GBL 8407[3].

I11- Aperson, includingacorporation, |icensed to operate a
beauty parlor i s responsi ble for violations of thelicensingstatute
whi ch occur inthat shop. Divisionof Licensing Services v Village
Cutter of NewPaltz Inc., 97 DOS 93. Accordingly, the respondents are
i able for the violationof GBL 8407[ 3] whi ch occurred when Janet De
Literis engaged inthe practice of hairdressi ng and cosnetol ogy in
their shop wi thout her Iicense being onthe prem ses and, therefore,
wi t hout that |icense being posted, and for the violations of GBL
8407[ 3] and 19 NYCRR 161. 2 whi ch occurred when Regi na Hol f est er engaged
inthe practice of hairdressing and cosnetol ogy i ntheir shop wi t hout
her |icense bei ng posted and wi t hout her phot ograph being affixedto
her |icense.

|V- Beinganartificial entity created by | aw, Dom ni ck Vi ncent
SalonInc. canonly act throughit officers, agents, and enpl oyees, and
itis, therefore, bound by t he know edge acqui red by and i s responsi bl e
for the acts committed by its corporate officer, Andriano, withinthe
actual or apparent scope of his authority. A1 Realty Corporationyv
State Divisionof Himan Ri ghts, 35 A D.2d 843, 318 N. Y. S. 2d 120 (1970);
D visionof Licensing Services v First Atlantic Realty Inc., 64 DCS 88;
RPL § 442-c.

V- The respondents contend that al though it is proper that they
berequiredto pay afine for theviolations, the fine of $400. 00 whi ch
they were toldthey could pay insettlement of the charges prior to
hearing i s excessive.

This is not a case of one or two violations. Rather, the
respondents are guilty of six separate violations involvingthe failure
to post threelicenses andthe failureto affix photographs tothree
licenses. Such violations frustrate the enforcenent of General
Busi ness LawArticle 27, particularly with regards to assuring that
only licensed persons engage in the practice of hairdressing and
cosnmet ol ogy, whichisrequiredfor the protection of the public (GBL
8400). Inlight of themultiplicity of violations, whichindicates
t hat the respondents are guilty of a general disregard of the applica-
bl e provi sions of the statute and regul ati ons, aski ng t he respondents
to pay $400.00 in settlenment of the charges was not unreasonabl e.
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Since the respondents rejected the proposed settlenent the
Departnment of State i s not bound by its terns, and nmay i npose a hi gher
penalty in an anount supported by the record and the extent of the
violations. Mchael DonVito Sr. v Jorling, NY LawJournal 11/3/93,
p.21 (App. Div. 3rd Dept.).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Domi ni ck Andri ano and
Dom ni ck Vincent Sal on Inc. have viol ated 19 NYCRR161. 2 three ti nmes
and Gener al Busi ness Law 8407[ 3] three ti nes, and accordi ngly, pursuant
to General Business Law 88409[7] and [8], they shall pay a fine of
$600. 00 to t he Department of State on or before February 28, 1994, and
should they fail topaythefine, thentheir Iicenses to engageinthe
practi ce of hairdressi ng and cosnet ol ogy and t o oper at e a beauty parl or
shal | be suspended for a peri od of two nont hs, conmenci ng on March 1,
1994 and termnating on April 30, 1994, both dates inclusive.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



