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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
MARGARET GOLDSM TH BERRI E,
Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on Novenber 9, 1994 at the of fi ce of
t he Department of State | ocated at 162 Washi ngt on Avenue, Al bany, New
Yor K.

The respondent, of Marge's Crafty Haircutters, 17 Col unbia Street,
Mohawk, New York 13407, having been advised of her right to be
represented by an attorney, appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COVPLAI NT
The conpl ai nt al | eges t hat t he respondent operated a beauty parl or
wi t hout a shop |i cense and wi t h no phot ograph on her shop |Ii cense, and
engaged i n the practice of cosnetol ogy without alicense andw th no
phot ograph on her |icense.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl aint,
consi sting of acopy of anotice of violation previously served onthe
respondent, was served on t he respondent by certified nail on Septenber
16, 1994 (Conp. Ex. 1).

2) The respondent is duly |icensed to engage inthe practice of
cosnet ol ogy and t o oper at e an appear ance enhancenent busi ness d/ b/ a
Marge's Crafty Haircutters at 17 Col unbi a Street, Mohawk, New York
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13407 pursuant to |licenses issued on March 14, 1994.! Her prior |icense
as a hairdresser/ cosnetol ogi st expi red on Decenber 31, 1990, and her
prior shop |license expired on March 18, 1993 (Conp. Ex. 2).

3) On March 9, 1994 Li cense I nvesti gator Donna C ar k conduct ed an
i nspection of the respondent's beauty parlor. At the time the
respondent was rol ling the hair of a one custoner, and anot her cust oner
was sitting under a hairdryer. M. Clark observed that the respon-
dent's expired |icenses was posted, and t hat t here were no phot ographs
on those |icenses.

OPI NI ON AND CONCLUSI ONS OF LAW

|- Solong as theissue has beenfully litigated by the parties,
and is closely enoughrelatedtothe stated charges that thereis no
surpriseor prejudicetothe respondent, the pl eadi ngs may be anended
to conformto t he proof and enconpass a charge whi ch was not statedin
the conplaint. This my be done even wi t hout a formal notion being
made by t he conpl ai nant. Hel nan v D xon, 71 M sc. 2d 1057, 338 NYS2d 139
(Civil Ct. NY County, 1972). Inruling onthe notion, the tribunal
must determ ne that had the charge i n questi on been stated in the
conpl ai nt no addi ti onal evi dence woul d have been forthcomng. Tollinyv
El |l eby, 77 M sc.2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974).
What i s essential isthat the"matters were raisedinthe proof, were
actually litigated by the parties and were within the broad franework
of the original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NyS2d
36, 46 (Suprene Ct. Monroe County, 1977), nod. on ot her grnds. 64 AD2d
130, 409 NyS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

Inthis case the conplaint as witten appears contradictory and
confusing, inasmuch as it all eges both non-Ilicensure and no pi ctures on
licenses. Logically, it would seemthat if thereis nolicensethere
isnoplaceto affix aphotograph. The matter was, however, clarified
t hrough the testi nony, which nade it apparent that the charges were
t hat the respondent operated with expired |icenses on which there were
no photographs affi xed. The respondent rai sed no objection, was
clearly not surprisedor confused by the charges, and the i ssues were
fully litigated. Accordingly, the conplaint is anended to conformto
t he proof.

I - Pursuant to General Business Law(GBL) 8403, as in effect at
thetinme of theinspection, it was unlawful to engage inthe practice
of hairdressing and cosnetol ogy and/ or to conduct a beauty parl or
wi t hout being licensedto do so. The "practice of hairdressing and
cosnet ol ogy" was defined in GBL 8401[5] as i ncludi ng, anong ot her

1 The |l i censes i ssued to t he respondent on that date were t o engage
inthe practice of hairdressi ng and cosnet ol ogy and t o oper at e a beauty
parl or. Pursuant to a major revision of General Business LawArticle
27 effective onJuly 5, 1995thetitles of thoselicenses have been
changed to those indicated.
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t hi ngs, the wavi ng, arrangi ng and curling of hair, acts in whichthe
respondent was i nvol ved. A"beauty parlor” was definedin GBL 8401] 4]
as a place in which hairdressing and cosnet ol ogy were practiced.
Therefore, the respondent violated GBL 8403.

Pursuant 19 NYCRR 161.2, asineffect at thetine, every licensee
had to affi x his or her photographtothelicense "inthe appropriate
space indicated thereon." By failingto attach her phot ograph to her
i cense as a hairdresser/cosnetol ogi st, the respondent vi ol at ed t hat
regul ation. The fact that thelicense was expiredindicates that the
vi ol ati on was | ong standing in nature. Wth regards to the shop
i cense, however, | take official notice that the shop |icense
certificates as generated by t he conpl ai nant's conput er systemdo not
i ndi cat e a space at which a photographis to be affixed. Wthout such
an indication, therespondent's failureto affix her photographtothe
shop license was not a violation of the regul ation.

The respondent cl ai ns that the viol ati ons were i nadvertent. She
testified that in 1992 she wote to the conplainant to renew t he
i censes, and that the check for the shop |license was cashed. She says
t hat she heard nothing further, didn't check toseeif thelicenses had
been renewed, and inthe press of hol ding down two jobs didn't realize
t hat t hey hadn't been. Wil e that may expl ai n what happened with t he
shop | i cense, whi ch expired on March 18, 1993 and f or whi ch a renewal
appl i cation coul d concei vably have been submttedinlate 1992, it can
i n no way excuse the viol ationinvol ving the hairdresser/cosnetol ogi st
i cense, which had expired on Decenber 31, 1990. It may be t hat she
sent inachecktorenewthat Iicense, but it was al ready extrenely
overdue. Further, it inno way explains thelack of a photograph on
that expired license. |nany case, a processing error by the conplain-
ant isonlyamtigating factor, asit is the respondent’'s obligation
to be certain that her licenses are current, and that the current
i censes are posted.

In setting the penalty to be inposed | have consi dered the
respondent’s testinony that she operates a snmall busi ness and that this
isthe first time intwenty years that she has been charged with a
vi ol ati on.

DETERM NATI ON

WHEREFCRE, | T | S HEREBY DETERM NED THAT Mar garet Gol dsmth Berri e
has vi ol ated General Business Law 8403 and 19 NYCRR 161.2, and
accordi ngly, pursuant to General Business Law 8410, she shall pay a
fine of $200.00 to the Department of State on or before January 31,
1995. Should fail topay the fine her |icenses as a cosnetol ogi st and
t 0 oper at e an appear ance enhancenent busi ness shal | both be suspended
for a period on one nont h, commenci ng on February 1, 1995 and t er m nat -
ing on February 28, 1995, both dates inclusive.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



