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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

TRUDY T. FRENCH d/b/a THE HAI R AFFAI R,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on May 3, 1994 at the New York State
O fice Building!located at 333 East Washi ngton Street, Syracuse, New
Yor K.

The respondent, of 406 Genesee Street, Chittenango, New YorKk
13037, having been advised of her right to be represented by an
attorney, appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COMVPLAI NT

The conpl ai nt al | eges that the respondent:permtted a personto
engage inthe practice of hairdressinginthe respondent's shop wi th an
expired | icense; did not have a current hairdresser's |icense for
hersel f posted i n her shop; had uncover ed wast e contai ners i n her shop;
fail ed to conspi cuously post rul es and regul ati ons i n her shop; and
stored rods and rollers uncovered and w thout fum gant.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified mail on January 9, 1994 ( Conp.
Ex. 1).

2) The respondent is, and at all tines herei nafter nenti oned was,
duly I'icensed to operate a beauty parl or d/b/a The Hair Affair | ocated
at 406 Genesee Street, Chittenango, New York (Conp. Ex. 2).

She is
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currently alsolicensedto engage inthe practice of hairdressi ng and
cosmnet ol ogy, pursuant to an application recei ved by t he conpl ai nant on
August 3, 1993 (Conp. Ex. 3).

3) On May 27, 1993 Li cense I nvesti gat or Donna C ark conduct ed an
i nspection of the respondent's beauty parlor and observed:

a) VirginiaNykaza, whose | i cense to engage inthe practice of
hai rdressi ng and cosnet ol ogy had expi red but was posted in the shop,
cutting and adm ni steri ng a per manent wave to t he hair of two custom
ers;

b) Al t hough t he appoi nt nent book showed t hat t he respondent had
appoi ntments to performhairdressing services for custoners on t hat
day, she had no |icense to engage in the practice of hairdressing
posted in the shop. (In her testinony the respondent admtted to having
engaged i n t he practi ce of hairdressi ng and cosnetol ogy i n her shop on
t he day of the i nspection al though she was not then |icensed to do so,
her |icense having expired and not been renewed);

c) Uncovered waste containers;

d) No posted copy of the sections of the State Sanitary Code
applicable to beauty parlors; and

e) Rods and rollers stored uncovered and w thout fum gant.

OPI NI ON AND CONCLUSI ONS OF LAW

|- Solong as theissue has beenfully litigated by the parties,
andis closely enoughrelatedtothe stated charges that thereis no
surpriseor prejudicetothe respondent, the pl eadi ngs may be anended
to conformto t he proof and enconpass a charge whi ch was not stated in
the conplaint. This may be done even wi t hout a formal notion being
nmade by t he conpl ai nant. Hel man v O xon, 71 M sc. 2d 1057, 338 NYS2d 139
(Civil C. NYCounty, 1972). Inrulingonthe nmotion, thetribunal
must determ ne that had the charge in question been stated in the
conpl ai nt no addi ti onal evi dence woul d have been forthcom ng. Tollinyv
El |l eby, 77 M sc. 2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974).
What i s essential isthat the "matters were raisedinthe proof, were
actually litigated by the parties and were within the broad franework
of the original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NySad
36, 46 (Suprene Ct. Monroe County, 1977), nod. on ot her grnds. 64 AD2d
130, 409 NyS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

Inthis case, whilethe conpl aint all eges that the respondent
permtted Virginia Nykazato work with an expired |icense posted, and
failed to have her own operator's license posted in the shop, the
i ssues of Nykaza's and the respondent's unlicensed status, which are
closely related to the charges of posting an expired |license and not
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havi ng any |i cense posted, werefully litigated w thout objection.
Accordi ngly, the conpl aint i s amended to conformto t he proof presented
on those issues.

I1- General Business Law (GBL) 8412 provides that it is a
m sdeneanor for any persontodirectly or indirectly enpl oy, permt or
aut hori ze any unl i censed person to engage i nthe practi ce of hairdress-
i ng or cosnetol ogy. The "practice of hairdressing” includes, anong
ot her things, the cutting and curling of hair. GBL 8401[5]. There-
fore, by permtting Nykaza to cut and adm ni ster pernmanent waves to t he
hai r of customers in her beauty parlor the respondent viol ated t hat
statute. Division of Licensing Services v Ndiaye, 154 DOS 93.

I11- GBL 8402[ 1] provides that no person may engage in the
practice of hairdressing and cosnet ol ogy wi t hout being |icensed to do
so. By continuingto practice hairdressing and cosnetol ogy after the
expiration of her license the respondent violated that statute.
Division of Licensing Services v Saunders, 134 DOS 92.

| V- 810.17 of the State Sanitary Code provides that the waste
contai ners in beauty parl ors nust be covered. By havi ng uncover ed
waste containers in her shop the respondent violated that regul

V- 810. 2 of the State Sanitary Code provides that thelicensed
owner of a beauty parl or nmust conspi cuously post that codein his or
her beauty parlor. By failingto do sothe respondent viol ated t hat
regul ati on.

VI - 810.24 of the State Sanitary Code provi des that all inplenents
used on custoners i n beauty parlors shall undergo t horough cl eansi ng
after serving each custoner, and 19 NYCRR 160. 16 provi des t hat al |
i nstrunent s nust be t horoughl y di si nfected after serving each cust oner.
By storingrods and rol |l ers wi t hout fum gant the respondent vi ol at ed
t hose regul ati ons.

VI1- Insettingthe penalty to be i nposed on the respondent, |
have consi dered her testinony t hat whil e she al ways renewed her shop
i cense she failed to renew her hairdresser's |icense because she
forget to do so when she di d not receive arenewal application. | have
al so consi dered, however, the her failure toreceive that application
occurred after she had noved and not notifiedthe conpl ai nant of her
new hone address.! Al so of rel evance i s the respondent's past record
of sanitary and licensing violations on two prior occasions.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Trudy T. French has
vi ol at ed General Busi ness Law 8§8402[ 1] and 412, 8810. 2 and 10. 17 of t he

L Operator's licenses bear the hone addresses of the |licensees,
unl i ke shop licenses, which the business address.

ation.
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St at e Sani tary Code, and 19 NYCRR 160. 16, and accordi ngly, pursuant to
Gener al Busi ness Law 8409[ 8], she shal |l pay afine of $1000.00to the
Depart nent of State on or before June 30, 1994, and should she fail to
pay the fine then her |icenses to operate a beauty parl or and t o engage
inthe practice of hairdressing and cosnet ol ogy shal | be suspended f or
a period of two nont hs, conmencing on July 1, 1994 and term nati ng on
August 31, 1994, both dates inclusive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



