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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaints of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

LEE ANN KENNY d/ b/ a TECHNI - CUTS,
ROBI N CONI NE, and TAMMY PO Rl ER,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natters cane on for hearing before
t he under si gned, Roger Schneier, on April 28, 1993 at t he New York
State O fice Building, 333 EE Washi ngton Street, Syracuse, New Yor K.
Because the matters were directly rel ated to each ot her they were deal t
with in a consolidated hearing.

Lee Ann Kenny, of 2715 Janes Street, Syracuse, New York 13206 was
represented by Thomas E. O Bryan, Esq., 360 S. Warren Street, 5th
Fl oor, Syracuse, New York 13202.

Robi n Coni ne, of 140 Ross Park, Syracuse, New York 13208, and
Tamy Poirier, of 117 Hei ns Avenue, North Syracuse, New York 13212,
havi ng been advi sed of their right to be represented by attorneys,
appeared pro se.

COVPLAI NTS

The conpl aintsinthe consolidated matters al | ege t hat Coni ne and
Poirier operated as renters in Kenny's beauty parlor without renter's
i censes, that Kenny permttedthemto do so, and t hat Kenny perm tted
Ki mberly Hal |l ock t o wash the hair of a patron after Hall ock's |icense
had expired.

El NDI NGS OF FACT

1) Notices of hearing together with copi es of the conpl ai nt were
served on the respondents by certified mail (Conp. Ex. 1).

2) Al of the respondents are duly |icensed to engage in the
practice of hairdressing and cosnetol ogy. |In addition, Kenny is
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i censed to operate a beauty parl or d/ b/a Techni -Cuts at 2715 Janes
Street, Syracuse, New York, Conine and Poirier are, pursuant to
licenses issuedafter thetinmeinissueintheconplaints, licensedto
operate rental spaces in Kenny's beauty parlor, and Conineis |icensed
to operate arental area at Marie's Hair Fashi ons, 2535 Janes Street,
Syracuse, New York.

3) On May 5, 1992 License I nvestigator Dal e R Bol t on conduct ed
an i nspection of Techni-Cuts. He observed Ki nberly Hal | ock, a partner
in the ownership of the shop whose |license as a hairdresser and
cosnet ol ogi st had expired on July 31, 1990, shanpooi ng the hair of a
patron. Al so, based on information which he gathered during the
i nspection, Bolton cane to the concl usion that Coni ne and Poirier were
operating as i ndependent contractor space renters inthe shop w thout
being licensed to do so.

4) Bot h Coni ne and Poirier worked, with sone variation, regul ar
hour s whi ch were set by Kenny. They charged their custoners standard
rat es as est abl i shed by Kenny, and al| payments by custoners were nade
to the shop. Al necessary expendabl e supplies were provi ded by t he
shop.

Coni ne recei ved paynent fromKenny of 50 per cent of t he noney
recei ved fromher custoners, with a weekly m ni rumpaynent of $200. 00.
Poirier was paid an hourly wage.

OPI NI ON AND CONCLUSI ONS OF LAW

| - General Business Law (GBL) 8412 provi des t hat any person who
enpl oys, permts or authorizes any unlicensed personto engage inthe
practice of hairdressi ng and cosnetol ogy shall be guilty of a m sde-
nmeanor. @BL 8401(5) defines "practice of hairdressing and cosmnet ol ogy"
as i ncl udi ng, anong ot her things, the cleansing of the hair of any
person. Therefore, by permtting Hall ock to shanpoo the hair of a
custonmer of Techni-Cuts after Hallock's |icense as a hairdresser and
cosnet ol ogi st had expired, Kenny violated GBL §412.

Hal | ock asserts that her failuretorenewher |icense shoul d be
excused because it resulted fromthe failure of the conplai nant to send
her therequired renewal fornms after assuring her that because "t hey
wer e short - handed and backed up with |i censes” she shoul dn't worry, and
t hat she woul d be contacted. She goes onto claimthat although she
gave t he conpl ai nant her new address, the renewal forns were sent to
her ol d address and not recei ved by her (Conp. Ex. 1). That defense
m ght have served to mtigate the seriousness of the violation hadthe
expirationof thelicense beenrelativelyrecent inrelationtothe
i nspection, but the expiration was nearly two years before the
i nspection. Both Hall ock and Kenny shoul d have t aken addi ti onal steps
to assure renewal of thelicense, and they shoul d not have si nply sat
back and ignored the situation.
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I1- 19 NYCRR 160. 25(b) states:

"Ashop owner' s license shall be required by any
| i censed bar ber or cosnetol ogi st operating as an
i ndependent contractor in a designated area
wi thinanylicensed beauty shop, which shall be
referred to as a renter's license."

The i ssue here i s whet her Coni ne and Poi ri er were i ndependent contrac-
tors.

There i s no absol ute rul e for determ ni ng whet her a personis an
i ndependent contractor or an enpl oyee, but there are certain indicia of
the status of enployee which are present in this case. 3 NYJur2d
Agency, 8324. The nost i nportant of theseis the right of Kenny to
control the manner i n whi ch Coni ne and Poirier didtheir work, 3 NY
Jur 2d Agency, 8325, inthat they wererequiredto work regul ar hours
and to charge standard fees. Another indicia present is Kenny's
obligationto provide supplies and materials. 3 NY Jur2d Agency, 8§329.
When t aken with t hose el enents, the facts that Poirier was pai d on an
hour |y basi s and t hat Coni ne recei ved a guar ant eed m ni nrumsal ary | ead
to the concl usion that Coni ne and Poirier were Kenny's enpl oyees, and
not i ndependent contractors, 3 NY Jur2d Agency, 8330, and that the
charges regarding the | ack of renter’'s |icenses should, therefore, be
di sm ssed. | have reached this conclusionin spite of Kenny's position
t hat Coni ne and Poiri er were i ndependent contractors whomshe assuned
had gotten t he proper licenses inresponseto her directions to do so.
Even assum ng t hat Kenny t hought t hat Coni ne and Poi ri er were i ndepend-
ent contractors, her belief does not conport with the |aw.!?

DETERM NATI ON

WHEREFORE, | T I S HEREBY DETERM NED THAT Lee Ann Kenny has vi ol at ed
General Business Law 8412, and accordingly, pursuant to General
Busi ness Law 8409(8), she shall pay a fi ne $250. 00 to t he Depart nment of
State on or before June 30, 1993, and should she fail to pay the fine
then her licenses to engage in the practice of hairdressing and
cosnet ol ogy and t o operate a beauty parl or shall be suspended for a
peri od of one nonth, commencing on July 1, 1993 and term nati ng on July
31, 1993, and

| T1S FURTHER DETERM NED THAT al | ot her charges herei n agai nst Lee
Ann Kenny, and the charges herein agai nst Robin Coni ne and Tammy
Poirier are dism ssed.

11t appears that Kenny has taken this position as part of her
defense in aninvestigation bei ng undertaken with regards to possible
tax violations.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



