103 DOS 99

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

HUY NGUYEN,

Respondent .
________________________________________ X

The above noted matter cane on for heari ng bef ore t he under si gned,
Roger Schneier, on May 4, 1999 at the New York State O fi ce Buil di ng
| ocated at 44 Hawl ey Street, Binghanton, New York.

The respondent did not appear.

The conpl ai nant was represented by Legal Assistant Thonas
Napi er ski .

COMVPLAI NT

The conpl ai nt al | eges that the respondent: Al |l owed unlicensed
per sons t o wor k as Appear ance Enhancenent operators in his shop wi t hout
them being licensed to do so; did not have a bond or liability
i nsurance on the prem ses; did not clean, disinfect, or sterilize
i npl ements to be used i nthe practice of Appearance Enhancenent in his
shop; failedto haveinvoices of sterilants and di sinfectants usedin
hi s shop; all owed t he use of neck dusters and/or their presenceinhis
shop; and failedto haveonfilethe material safety data sheets for
chem cal s being used in his shop.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served by mai | i ng copi es t hereof addressed to t he respondent at his
| ast known busi ness address by both certified and regular first class
mail on March 5, 1999. The certified mail was delivered on March 12,
1999 (State's Ex. 1 and 2).

2) The respondent is, and at all tines herei nafter nenti oned was,
duly l'i censed t o oper at e Appear ance Enhancenent busi nesses d/ b/ a "Nai |
Pro" at 100 Pi ke Street, Port Jervis, NewYork 12771 and at 365 Rout e
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211 East, M ddl etown, New York 10940 (State's Ex. 3 and 4). Since
January 13, 1999 anot her Appear ance Enhancenent busi ness naned "No. 1
Nai | s" has al so been licensed, to a different person, at the Port
Jervi s address.

3) On Septenber 29, 1998 Li cense I nvestigator Carolyn L. WIlians
conduct ed an i nspecti on of the respondent’'s Port Jervi s shop and not ed,
anong other things, the following (State's Ex. 7):

a) Charl es Phuoc Tran, who was observed perform ng mani curi ng
servi ces for conpensation, coul d not produce an Appear ance Enhancenent
i cense. (Subsequent exam nation by the conpl ai nant of its records
di sclosed that M. Tran was properly licensed);

b) Anot her nal e and a f enal e, each of whom"was observed servi ci ng
femal e custoner, " refused to present any identification. (No evidence
was presented to establish whether those persons were |icensed);

c) There was no bond or liability insurance on the prem ses;

d) Unsterilized tools were in use;

e) No invoices for disinfectants had been retained;

f) There were four neck dusters on the prem ses; and

g) There were no material safety data sheets avail abl e.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, i nasnuch as there i s evidence that notice of
t he pl ace, time and purpose of the hearing was properly served. General
Busi ness Law 8441[ 2]; Patterson v Departnent of State, 36 AD2d 616, 312
NYS2d 300 (1970); Matter of the Application of Rose Ann Wi s, 118 DOS
93.

- Asthe party whichinitiatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substanti al evidence, thetruth of charges in
the conplaint. State Adm nistrative Procedure Act ( SAPA), 8306(1).
Substanti al evidence is that which areasonabl e m nd coul d accept as
supporting aconclusionor ultimte fact. Gray v Adduci, 73 N. Y. 2d
741, 536 N. Y. S.2d 40 (1988). "The question...is whether a concl usion
or ultimate fact may be extracted reasonably--probatively and
logically.” City of Uica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N. Y.S.2d 365, 366
(1983)(citations omtted).

I11- The conpl ai nt al | eges that the respondent permtted persons
to work in his shop without the proper |icenses. The evidence
est abl i shes that one of the persons whomt he i nvesti gat or t hought was
unlicensed was infact |icensed, andfails to establish what the ot her
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t wo persons observed "servici ng" fenmal e cust oners wer e doi ng or that
t hey were not |icensed. Therefore, the charge that the respondent had
unl i censed operators in his shop nust be, and is, dism ssed.

| V- 19 NYCRR 160. 9, enact ed pursuant to GBL 8404, provi des t hat
t he owner of an appear ance enhancenent busi ness nust mai ntain either a
surety bond or acci dental and professional liability insurance or
general liability insurancein prescribed anounts, and t hat evi dence of
such bond or insurance nust be maintained on the prem ses. The
respondent violated that regul ation.

V- Pursuant to 19 NYCRR 160.17 tools used in an appearance
enhancenent busi ness for mani curing nmust be sterilized. As established
by the investigator's observations, the respondent viol ated t hat
regul ati on.

VI - Pursuant to 19 NYCRR 160. 14[ c] t he owner of an appear ance
enhancenent businessisrequiredtoretainfor two years, andto have
avail able for inspection, the invoices for all sterilants and
di sinfectants used in the shop. The respondent did not have such
i nvoi ces avai |l abl e when t he i nspecti on was conduct ed and, therefore,
viol ated the regul ati on.

VI |- Pursuant to 19 NYCRR 160. 18[ a] [ 9] the use of neck dusters in
an appear ance enhancenent busi ness i s prohi bited. As established by
t he presence of four such itens in his shop, which presence is
presunptive evi dence of their use, 19 NYCRR 160. 18[ b], the r espondent
viol ated that regul ation.

VI11- Pursuant to 19 NYCRR 160. 25 t he owner of an appear ance
enhancenent busi ness nust have onfile the materi al safety data sheets
for all chem cals, includingnail care chem cals, usedin the shop.
The respondent violated that regul ation.

DETERM NATI ON

WHEREFCORE, | T | S HEREBY DETERM NED THAT Huy Nguyen has vi ol at ed
19 NYCRR 160.9, 160.14[c], 160.17, 160.18[a][9], and 160. 25, and
accordi ngly, pursuant to General Busi ness Law 8410, he shall pay a fine
of $1, 000. 00 to t he Departnent of State on or before May 28, 1999, and
should he fail to pay the finethenhis |icenses to operate appearance
enhancenent busi nesses shall be suspended for a peri od conmenci ng on
June 1, 1999 and term nating two nonths after the recei pt by the
Departnent of State of hislicensecertificates. The respondent is
directed to send the fine, in the formof a certified check or

money
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order, or hislicense certificates to Usha Barat, Customer Service

Unit, Departnent of State, Division of Licensing Services, 84 Hol | and
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: May 6, 1999



