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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

TANTA OPREA DECI SI ON
For a License as a an Esthetician
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on Decenber 5, 1995 at the of fi ce of the Departnent of
State | ocated at 270 Broadway, New York, New YorKk.

The appl i cant, of 43-25 43rd Street, Apt. 1C, Sunnysi de, New York
11104, was represented by d aude Kl eefield, Esq., 200 Wst 51 Street,
New Yor k, New York 10019.

The Division of Licensing Services (hereinafter "DLS") was
represented by Supervising License Investigator WIlliam Schmtz.

| SSUE

The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as an esthetician.

El NDI NGS OF FACT

1) The applicant is currently licensed as a nail technician
(State's Ex. 2).

2) By application dated March 3, 1995 t he applicant applied for
alicense as anesthetician (State's Ex. 3). She bases her application
on her several years of experience enhanci ng t he appear ance of persons
by neans of waxi ng and t weezi ng, whi ch experience was obtai ned prior to
the effective date of the |icensing statute.

3) Having been advised by DLS that it proposed to deny her
application for want of sufficient qualifying experience, which
proposed deni al was based on the theory that experiencelimtedto
waxi ng and t weezi ng does not neet the requirenents of the statute, the
applicant requested a hearing. Accordingly, anotice of hearing was
served on her by certified mail on Novenber 1, 1995 (State's Ex. 1).

OPI NI ON
| - As t he person who requested the hearing, the burdenis onthe

applicant to prove, by substantial evidence, that she has acquiredthe
requi red experience. State Adm nistrative Procedure Act (SAPA),
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8306[ 1]. Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultimate fact. Gay v Adduci, 73
N.Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimate fact may be extracted reasonabl y--probatively
and logically.” City of Ulica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S. 2d 365, 366
(1983)(citations omtted).

|1 - The sol e i ssue before the tribunal, one of first inpression,
i s whet her an applicant for alicense as an estheticianwhois relying
on the "grandfathering" provisions of General Business Law ( GBL)
8406[ d], can satisfy the requirenents of that statute by show ng that
she has experience in sone, but not all of the procedures enconpassed
in the definition of "esthetics."?

GBL 8406[ d] provides, in pertinent part, that alicense as an
est hetici an nay be granted, w thout the ot herw se required traini ng and
exam nati on or equi val ent |icensure outside of NewYork State, upon a
show ng t hat the applicant "has been actively and conti nuousl y engaged
inthe practiceof...esthetics...for at | east one year prior tothe
effective date of thisarticle...." Inher use of waxi ng and t weezi ng
for the renmoval of her custoners' hair, the applicant has, w thout
guesti on, been actively and conti nuously engaged f or nore t han one year
intheutilization of sone, but not all, of theinstrumentalities of
the practice of esthetics.?

| n det er m ni ng whet her the applicant's experienceis sufficient,
it is necessary to consider the |l egislativeintent "to protect the
heal t h and saf ety of the consuners of the services of the appearance
enhancenent i ndustry...." L.1992, c. 509, 81.% In so doingit nust be

1" The practice of 'esthetics' nmeans providing for afee, or any
consi derati on or exchange, whet her direct or indirect, servicesto
enhance t he appear ance of the face, neck, arns, | egs, and shoul ders of
a human bei ng by t he use of conpounds or procedures i ncl udi ng nakeup,
eyel ashes, depilatories, tonics, |otions, waxes, sandi ng and t weezi ng,
whet her perforned by manual , nmechani cal , chem cal or el ectrical neans
and i nstrunents but shall not include the practice of el ectrol ogy." GBL
8400[ 6] .

2 The applicant's experience in giving mani cures and pedi cures is
not applicabletothis application, as those procedures fall under the
definition of "nail specialty" (GBL 8400[4]).

31nthe statenent of intent, thelegislature went onto say "(t)he

appear ance enhancenent i ndustry i nvol ves cl ose personal contact between

provi ders of the service and the consuner, as well as the use of

chem cal s, appliances and equi pnment whi ch have t he potential to cause

severe injury. Consuners seeking the services of the appearance

enhancenent i ndustry are entrusting their health and safety as wel |l as
(continued...)



- 3-

borne in m nd t hat t he applicant has not shown skill and proficiencyin
several of the functions of an esthetician.% In particular, she
apparently has no experience inthe affixing of eyel ashes, the use of
depi | atori es, and sandi ng, each of which m ght result in harmto
custonmers if done inproperly.

The fact that the only functi ons of an estheticianin whichthe
appl i cant engages are waxi ng and tweezingisirrel evant. Becausethe
| egi sl ature has not provided for adistinct |license for waxi ng and
tweezing, if the applicant is grantedthelicense for which she has
applied shew || be authorized to engage i n procedures for which she
has not denonstrated the required proficiency. Therefore, the granting
of the applicationwouldbe contrary tothe expressed intent of the
statute.

CONCLUSI ONS OF LAW

The applicant has failed to establish by substantial evi dence t hat
she has been actively and conti nuously engaged i n the practice of
esthetics as defined by GBL 8400[ 6] for at least 1 year, and,
accordingly, her application nust be denied. GBL 8406; SAPA 8306[1].

DETERM NATI ON

WHEREFCORE, | T | S HEREBY DETERM NED THAT t he appl i cati on of Tanta
Oprea for a license as an esthetician is denied.

3(...continued)
t heir appearance to those who hold themsel ves out as capabl e of
providing a wi de variety of appearance enhancenent services and
products.

The | egi sl ature further finds that the purpose of this articleis
t o provide a systemof |icensure requiring adequate | evel s of training,
exam nations whichtest thefitness to performlicense activities, and
adequat e heal th and safety requirenents for |icensees and appear ance
enhancenent busi nesses, inorder to protect the health, safety and
general welfare of the consumer."”

4 The applicant conpleted a course of study in the fields of
cosnet ol ogy, hairstyling, manicuring, and pedi curing i n Rumani a ( App.
Ex. A). However, thereis no evidencethat it was an approved course
of study in a school I|icensed pursuant to the education |aw
(GBL8406[ 2] [b]), or as to what procedures were actual ly taught. In
addi tion, the applicant has apparently not taken and passed the
appropriate exam nation (GBL8406[2][b]).
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



