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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X

In the Matter of the Application of

Gl NA ROWELL DECI SI ON
For a License as a Cosnetol ogi st
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schneier, on October 21, 1999 at the New York State O fice
Buil ding | ocated at 65 Court Street, Buffalo, New York.

The appl i cant, havi ng been advi sed of her right to be represented
by an attorney, chose to represent herself.

The Division of Licensing Services (hereinafter "DLS") was
represented by Supervising License |Investigator M chael Coyne.

| SSUE
The issue before the tribunal is whether the applicant's
applicationfor alicense as a cosnetol ogi st shoul d be deni ed because
her record of crimnal arrests and convicti ons.

El NDI NGS OF FACT

1) By application dated May 24, 1999 t he applicant applied for a
| i cense as a cosnetol ogi st, answering "yes" to question #3: "Have you
ever been convicted of acrine or offense (other thana mnor traffic
violation) inthis state or el sewhere or has any license, permt,
conm ssi on, regi stration or applicationheld or submtted by you or a
conpany i n whi ch your are or were a princi pal ever been revoked or
deni ed by any state, territory, governnental jurisdictionor foreign
country for any reason?" (State's Ex. 4).

2) The applicant has the fol |l owi ng record of crimnal convictions
(State's Ex. 6):

6/6/90, 7/9/91, 5/11/93, and 3/22/94-Attenpted Petit
Larceny, a class B m sdeneanor;

9/ 6/ 90 and 6/ 30/94-Oi mnal Possession of Stolen Property in
the 5th degree, a class B m sdeneanor;

9/ 17/ 92, 10/17/96, and 1/6/98-Petit Larceny, a class A
m sdeneanor ;
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12/ 28/ 92-Bail Junping in the 3rd degree, a class A
m sdeneanor ;

3/ 22/ 94-Assault in the 3rd degree, a class A m sdenmeanor; and
5/ 15/ 98- Robbery in the 3rd degree, a class D felony.
In addition, her crimnal record shows the follow ng:

11/ 15/ 89-Arrest for Petit Larceny, adjourned in
contenpl ati on of dism ssal;

7/9/90-Pled guilty to Disorderly Conduct, a violation;
7/ 15/ 93- Probati on revoked for technical violation; and
10/ 1/ 93-Condi tional discharge on a charge of Petit Larceny;

3) The applicant's crim nal conduct was the result of her drug
addi cti on, and of her need to support both her drug habit and her two
children. Since her nost recent conviction she has partici pated, and
continues to participate, indrugrehabilitation and other support
programnms, and she has been drug free since March, 1998. She has had
two successful job placenments through Li berty Resources, Inc., the
counsel i ng organi zati on to whi ch she was referred by her probati on
officer: Workingwithchildrenat Catholic Charities, and as a seasonal
sal espersoninaretail outlet of amajor clothingchain (State's Ex.
7, App. Ex. A). Her caseworker at Liberty Resources, Inc. testifiedon
her behal f, and spoke very positively about the applicant's efforts at
rehabilitation through her voluntary participationin various prograns.
The appl i cant has beentotally conpliant with the conditions of her
probati on, and, according to her probation officer, "has a very
positive attitude" (State's Ex. 5).

6) By | etter dated June 25, 1999 t he appl i cant was advi sed by DLS
that it proposed to deny her application because her "crimnal history
i ndi cates a | ack of good character and trustworthi ness required for
licensure,” and that she could request an adm ni strative hearing
(State's Ex. 2), which she didbyletter received on July 22, 1999.
Accordingly, the matter having beenreferredto this tribunal on August
19, 1999, notice of hearing was served on t he applicant by certified
mail (State's Ex. 1).

OPI NI ON

| - As t he person who request ed t he hearing, the burdenis onthe
applicant to prove, by substantial evidence, that sheisentitledto be
i censed as a cosnetol ogist. State Admi nistrative Procedure Act
(SAPA), 8306(1). Substantial evidenceis that which areasonable m nd
coul d accept as supporting a conclusion or ultimte fact. Gay v
Adduci, 73 N.Y.2d 741, 536 N. Y. S. 2d 40 (1988). "The question...is
whet her a concl usion or ulti mate fact may be extracted reasonabl y- -
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probatively and logically.” Gty of Wica Board of Water Supply v New
York St ate Heal t h Department, 96 A. D. 2d 710, 465 N. Y. S. 2d 365, 366
(1983)(citations omtted).

1 - Pursuant to General Business Law (GBL) 8406, an applicant for
alicense as a cosnetol ogi st nust establishtothe satisfaction of the
Secretary of State his or her fitness to be so |licensed. Since
pursuant to GBL 8410[ 1][f] the | i cense of a cosnetol ogi st who has been
convi cted of Robbery may be revoked, such a conviction should be
consideredindeterm ningthat fitness. Thereis, however, no basis
upon whi ch any arrests which did not result in convictions shoul d be
consi der ed.

I n considering whether the |icense should be granted, it is
necessary to consi der, together with the provi sions of GBL Article 27,
t he provisions of Correction Law Article 23-A, which inposes an
obligation on |icensing agencies

"to deal equitably with ex-offenders while al so protecting
soci ety ' sinterest inassuring performance by reliabl e and
trustwort hy persons. Thus, the statute sets out a broad
general rulethat...public agencies cannot deny...alicense
to an applicant sol el y based on st atus as an ex- of f ender.
But the statute recogni zes exceptions either wherethereis
adirect rel ati onshi p between the crimnal of fense and t he
specific license...sought (Correction Law8752[1]), or where
the license...woul dinvol ve an unreasonabl e ri sk t o persons
or property (Correction Law8752[2]). If either exception
applies, the enployer (sic) has discretion to deny the
license...." Mtter of Bonacorsa, 71 N.Y.2d 605, 528
N.Y.S.2d 519, 522 (1988).

I n exercisingits discretion, the agency nust consi der the ei ght
factors contained in Correction Law 8753[1].

"The interplay of the two exceptions and 8753[ 1] i s awkward,
but to give full nmeaning to the provisions, as we nust, it
IS necessary tointerpret 8753 differently dependi ng on
whet her t he agency i s seeking to deny alicense. .. pursuant
tothe direct relationship exception...or the unreasonabl e
ri sk exception.... Undoubtedly, when the...agency relies on
t he unr easonabl e ri sk exception, the eight factors...should
be considered and applied to determne if in fact an
unreasonabl e ri sk exi sts.... Having consi dered t he ei ght
factors and determ ned t hat an unreasonabl e ri sk exi sts,
however, the...agency need not go further and consi der the
same factors to determ ne whet her the license...shoul d be
granted.... 8753 nust also be applied to the direct
rel ationshi p exception...however, adifferent analysisis
requi red because 'direct relationship' is defined by
8750[ 3], and because consi deration of the factors contai ned
in 8753[ 1] does not contribute to determ ning whet her a
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direct relationshipexists. W readthe direction of 8753
that it be applied ' (i)n nmaking a determ nati on pursuant to
section seven hundred fifty-two' to nean that,
notwi t hst andi ng t he exi stence of a direct rel ationship, an
agency. .. nmust consi der the factors containedin 8753, to
determ ne whether...alicense should, inits discretion,
i ssue." Bonacorsa, supra, 528 N. Y.S.2d at 523.

Adirect relationshipis onewhereinthe offense bears directly
onthe applicant's ability or fitness to performone or nore of the
duties or responsibilities necessarily related to the license,
Correction Law 8750[ 3]. There is no statutory definition of
"unreasonabl e ri sk™ whi ch "depends upon a subj ecti ve anal ysi s of a
variety of considerationsrelatingtothe nature of thelicense...and
the prior m sconduct." Bonacorsa, supra, 528 N. Y.S. 2d at 522.

"Adirect relationship can be found where the applicant's
prior convictionwas for anoffenserelatedtotheindustry
or occupation at i ssue (denial of aliquor |icense warranted
because the corporate applicant's principal had a prior
convictionfor fraudininterstate beer sales); (application
for alicensetooperate atruck ingarnment district denied
si nce one of the corporate applicant’'s principal s had been
previ ously convi cted of extortion arising out of a garnent
truck racket eering operation), or the el enents i nherent in
the nature of the crim nal offense would have a direct
i mpact on the applicant's ability to performthe duties
necessarily related to the license or enpl oynent sought
(application for enploynent as atraffic enforcenent agent
deni ed; applicant had prior convictions for, inter alia,
assault in the second degree, possessi on of a dangerous
weapon, crimnal possession of stolen property, and
larceny)."” Marra v City of White Plains, 96 A D.2d 865
(1983) (citations omtted).

I n determ ning whether thereis adirect rel ati onshi p between the
crimes reliedupon by DLSin consideringthe applicant's character and
fitness, and|licensure as a cosnetologist, it isfirst necessaryto
consi der the functions and duti es of cosnetol ogi sts, all of which
i nvol ve t he provi si on of personal services whileinclose physical
contact with custonmers. At first glance there woul d appear to be a
direct relationship between the practice of cosnetol ogy and the
applicant's conviction for Assault inthe 3rd degree. However, since
t hat | owest degree of Assault i s not one of the crines enuneratedin
GBL 8410[1][f] as bei ng grounds for the suspensi on or revocation of a
cosnetol ogy li cense, | conclude that the Legi sl ature has determ ned
that there is not adirect relationship between Assault in the 3rd
degree and a |l i cense as a cosnet ol ogi st. However, since all degrees of
Robbery are enunerated in that section, it is concludedthat thereis
adirect rel ati onshi p between the respondent’' s convi ction for that
crime and the license appliedfor. Thereis nodirect relationship
with the other crinmes of which she was convicted.
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Ther e bei ng both a direct rel ati onship wi th one convi cti on and no
direct relationshipwththe other convictions, it is necessaryto
consider the factors set forth in Correction Law 8753.

The pertinent duties and responsibilities of a cosnetol ogi st
(8753[1][b]) have al ready been di scussed i n regards to t he questi on of
direct relationship. The fact that the applicant was convicted of a
crimedirectlyrelatedtothose duties creates a negative inference
regarding her fitness to performthose duties and to neet those
responsibilities (8753[1][c]).

Less t han t wo year s have passed si nce t he conm ssi on of the cri ne
(8753[1][d]).

Thereis noevidenceintherecordas tothe age of the applicant
(8753[1][e]) .

The degree of seriousness of the crinmes (8753[1][f]) is indicated
by t he fact that one was a fel ony, while the others were m sdeneanors.

Inthe applicant's favor are the public policy of encouragi ng

i censure of ex-offenders (8753[1][a]). In addition, her history of

post conviction enpl oyment, her attendance at various sel f-inprovenents

programs, and her remmi ning drug free weigh heavily in her favor
(8753[1][g]).

Al'l of the above nust be consideredinthelight of thelegitinate
interest of DLSin the protection of the safety and wel fare of the
public (8753[1][h]).

The wei ghing of the factors i s not a nechani cal function and
cannot be done by sone mat hemati cal fornula. Rather, as the Court of
Appeal s said i n Bonacorsa, it nust be done t hrough t he exerci se of
di scretionto determ ne whether the direct rel ati onshi p between the
"convictions and the |license has been attenuated sufficiently.”
Bonacorsa, supra, 528 NYS2d at 524.

The appl i cant has been convi ct ed of nunerous crinmes. However, all
of those convictions arose out of a drug addi cti on whi ch she now seens
t o have under control. Since her |ast conviction she has held two
j obs, and has performed well inthem She has attended, and conti nues
to attend, activities designed to enable her to |lead a | awful and
productive life.

CONCLUSI ONS OF LAW

After having gi ven due considerationtothe factors set forthin
Correction Law 8753 and to the requirenents of GBL Article 27, and
havi ng wei ghed the rights of the applicant agai nst the rights and
interests of the general public, it is concludedthat the applicant has
establ i shed that she possess the required fitness to warrant the
i ssuance to her of a license as a cosnetol ogist. GBL 8406[1][Db].
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DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to Gener al
Busi ness Law 8411, the applicationof GnaRowell for alicense as a
cosnmetol ogi st is granted.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Oct ober 22, 1999



