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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

PHUNG TG,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schneier, on April 17, 1997 at the of fi ce of t he Departnent of
State |located at 41 State Street, Al bany, New York.

The respondent, of Nail Top, 340 Central Avenue, Al bany, New York
12206, did not appear.

The conpl ai nant was represent ed by Assi stant Litigation Counsel
Scott L. NeJdane, Esq.

COMVPLAI NT

The conplaint inthe matter all eges that the respondent all owed
an unlicensed personto performnail services in her shopinviolation
of General Business Law (GBL) 8401, used enery boards and cubes on
nmul tiple patrons inviolationof 19 NYCRR 160. 18, and di d not have
mat eri al safety data sheets avail ableinviolationof 19 NYCRR 160. 25.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered on March 26, 1997
(State's Ex. 1).

2) The respondent is, and at all tinmes herei nafter nenti oned was,
duly l'i censed t o operat e an appear ance enhancenent busi ness d/ b/ a Nai |
Top at 340 Central Avenue, Al bany, New York. Since Novenber 18, 1996
she has al so been | i censed to engage i nthe practice of nail specialty
(State's Ex. 2).

3) On Cctober 11, 1996 Li cense | nspector Jeffrey Staats conduct ed
an i nspection of the respondent's shop. Anmong other things, he
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obser ved Huong Anni e Phan, who was not |icensed pursuant to GBL Article
27, filing acustoner’'s nails, and enery boards and cubes bei ng used on
mul ti pl e patrons. The services performed by Ms. Phan were being
provided for consideration.? He al so ascertained that material safety
dat a sheets were not avail abl e inthe shop. |nspector Staats returned
to the shop for a conpliance visit on Novenber 20, 1996, and observed
that, while sonme other violations had been correctd, none of the
f oregoi ng vi ol ati ons, of which the respondent had been advi sed on hi s
first visit, had been (State's Ex. 3).

4) | take official noticethat prior toservice of the notice of
heari ng t he respondent was of fered the opportunity to settlethe matter
by paying a fine of $450.00 and did not avail herself of that
opportunity.

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to GBL 8401[ 1], no person nmay engage i n t he practi ce
of nail specialty wi thout beinglicensedto do so pursuant totheterns
of GBL Article 27. The practice of nail specialty includes the
provi di ng of services for afee or any considerationto cut, shape or
enhance t he appearance of the nails of the hands or feet. GBL 8400[ 4].
As t he owner of appear ance enhancenent busi nesses, the respondent is
I iablefor any unlicensed activity which occurs in her shop, 19 NYCRR
160. 11, and sheis, therefore responsi ble for theresultingviolations
of GBL 8401[1].

I1- Pursuant to 19 NYCRR 160. 18[ 6] the use in an appear ance
enhancenent busi ness of an enery board for nore than one personis
prohi bited. The evi dence establishes a cl ear and conti nui ng viol ati on
of that regulation, which is designed to protect the public health.

[11- 19 NYCRR 160. 25[ e] provi des that t he owner of an appear ance
enhancenent busi ness nust maintain, inanetal file accessibleto all
enpl oyees, all material safety data sheets. Wil e theregul ati on does
not defi ne what those sheets are, it is clear fromthe pl acenent of the
filing requirenment inaregulationgoverningthe use and st orage of
chem cal s (including those used for nail care), that the sheets rel ate
to the safe use of such chemcals. By failing to have such sheets
avai |l abl e the respondent violated the regul ati on.

V- Insettingthe penalty to be i nposed for the respondent’s
viol ations, | have consi dered the fact that prior tothe scheduling of
t he hearing she was of fered the opportunity to resolve the matter
t hrough t he paynent of a fi ne of $450.00 (State's Ex. 1). Were such
an offer of settlenment has been refused and the respondent has
subsequently been found guilty, it is proper toinpose afine higher
t han t hat whi ch was asked for inthe settlenent offer. Vitov Jorling,

1| have concluded that services were being provided for
consi deration based on a price list obtain by Inspector Staats.
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197 AD2d 822, 603 NYS2d 64 (1993) (findingthat it was proper to i npose
a fine of $22,825.00 after an offer to settle for a $500. 00 penal ty was
rej ected).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Phung To has vi ol at ed
CGeneral Business Law 8401 and 19 NYCRR 160.18 and 160. 25, and
accordi ngly, pursuant to General Business Law 8410, she shall pay a
fine of $750. 00 to t he Departnent of State on or before June 30, 1997,
and should she fail to pay the fine, her licenses to operate an
appear ance enhancenent busi ness and to engage i n the practice of nail
specialty shall be suspended for a peri od conmenci ng on July 1, 1997
and termnating two nonths from the receipt by the Division of
Li censi ng Servi ces of her licensecertificates. Sheisdirectedto
send ei t her paynent of the fine or her licensecertificates to Thomas
F. McG ath, Revenue Unit, Departnent of State, Division of Licensing
Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 8, 1997



