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STATE OF NEW YORK

DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS5

________________________________________ X

In the Matter of the Conpl aint of

DEPARTMENT OF STATE

DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant, ORDER

- agai nst -

Pﬁty1NA SCHNOEBELEN and HEARI NG SERVI CES
Respondent s.

________________________________________ X

WHEREAS, a hearing in this matter comrenced on April 20, 1999 and
conti nued on several subsequent dates, and

WHEREAS, by deci sion on a notion for summary judgenment dated August 11,
1999 the Hon. Janes W MCarthy, Acting Justice of the Suprene Court, County
of Onondaga made the foll ow ng findings of fact in The Peopl e of the State of
New York v Hearing Services, Inc and Ml vina Schnoebelen, R J.1. 98-0956
| ndex No. 33-98-249:

"Respondent, Hearings Services, Inc. is a New York Corporation
i ncorporated on Septenber 14, 1993 for the purpose of selling
hearing aids to custonmers in northern, central and western New
Yor k. Respondent, Malvina Schnoebelen, naned herein in her
i ndi vi dual capacity as well as the president of Hearing Services,
Inc., managed and operated the corporation from her honme since
Sept ember of 1993. It is undisputed that Schnoebel en was actively
involved in the day to day operation, direction and managenent of
the corporation and its financial affairs. In addition, she acted
as a sales representative performng hearing exam nations and
selling hearing aids to consuners.

"Petitioner contends that it has received over forty-five
conpl aints from consuners regardi ng Hearing Services, Inc. which
allege, inter alia: that respondents falsely represented to
consuners that they were offering free hone heari ng exans on behal f
of local agencies and senior citizen groups; that they were not
trying to sell a product, but were only offering a free hone
heari ng exam
that respondents' representatives msrepresented the scope and quality of
their services; msrepresented that
t he respondents woul d provide pronpt 'in hone' service;
refused to provide refunds or return deposits; billed
consuners for 'free' hearing exans and billed theirinsurer for t he
servi ces; had consunmers sign 'blank credit card applications' and inposed,
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wi t hout consuner approval or know edge, a service charge and from Sept enber
of 1994 t hr ough January of 1995 and (sic) sold hearing aids wthout being

registered with the State of New York in violation of New York Grerd
Busi ness Law 8709[1].

"Respondent, Schnoebel en, i n her individual capacity, does not deny
any of the all egati ons agai nst her, but contends that she '...[has]
al ways conducted business regarding the sales and service of
hearing devices through the corporation' and cannot be held
personally |liable. Respondent, Hearing Services, Inc. throughits
president, Schnoebelen allege (sic) that: the 43 conplaints

conprise only 2. 7%of the corporation's business and '....even if
true cannot establish a pattern of dealing sufficient to justify
the prelimnary or the ultimate relief sought.' 1In addition, the

cor poration makes reference to four of the forty three affidavits,
but fail (sic) totake issuewth the specific allegations therein,
choosing to attack the veracity of two of its workers who provi ded
affidavits to the Attorney Generals' Ofice and averring that two
of its salesnen that were referenced in the Attorney Ceneral's

attached affidavits had been fired. |In essence, the respondents
allege that the petitioner has failed to neet its burden of
establishing a pattern of illegal or fraudul ent acts sufficient to

justify the requested relief.

"Petitioner alleges that the conduct of the respondents viol ated
New Yor k Executive Law 863[ 12], New Yor k General Busi ness Law 8349,
predi cated on al |l eged viol ati ons of New York General Business Law
88790[ 1] [a], 792[3]-[4], New York Personal Property Law8429[ 1] and
New York General Obligations Law 85-531[1], and seeks injunctive
relief, restitution and penalties agai nst the respondents”, and

WHEREAS, the Court found that there were unrebutted allegations that
Hearing Services, Inc. engaged in conduct in violation of General Business
Law (GBL) 8349 (deceptive acts or practices in the conduct of any busi ness or
trade), GBL Art. 37-A (selling hearing aids w thout providing an item zed
receipt, refusing to provide refunds to those who return hearing aids within
thirty days after delivery), Personal Property Law 8429[1] (refusing to
provi de refunds to custoners who cancel ed their purchase within three days),
and General bligations Law 85-531[ 1] (charging nore that .5% of purchase
price to arrange financing), and that Ml vina Schnoebel en was personal |y and
i ndi vidually responsi ble for that conduct, and

WHEREAS, the Court granted extensive relief requested by the Attorney
General, including enjoining the respondents fromengaging in various forns
of conduct and directing themto pay restitution, damages, various civil
penalties, and costs, and

WHEREAS, the findings of fact of the Court support nunmerous of the
al | egati ons cont ai ned t he conpl ai nt herein, which allegationstherespondents
are now precl uded by the doctrine of coll ateral estoppel fromcontesting, and

WHEREAS, contrary to representations to the tribunal made on Sept enber
15, 1999 by James Resti, Esq., counsel for the respondents, that he would be
nmoving to vacate the Court's decision, expected that his notion would be
granted, and would provide the tribunal with a copy of the Court's order
vacating its decision, no such order or any other further comruni cation from
M. Resti has been received by the tribunal, and
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WHEREAS, | find that health, safety, and welfare of the public
i mperatively requires emergency action to protect it fromthe dangerous and
predat ory conduct of the respondents in the operation of their Hearing A d
Deal er's busi ness as found by the Court,

NOW THEREFORE, pursuant to State Adm nistrative Procedure Act 8401 3]
and Ceneral Business Law 8799[2], any and all Hearing A d Dealer's
registrations issued to the respondents are suspended effective i nmedi ately
and until such other action as may be necessary and proper.

ROGER SCHNEI ER
ADM NI STRATI VE LAW JUDGE

Dat ed: Cctober 18, 1999

To: Ml vina Schnoebel en
Heari ng Services, Inc.
144 Grant Boul evard
Syracuse, NY 13206

Janes Resti, Esq.
Suite 1200

The Hi Il s Building
217 Montgonery Street
Syracuse, NY 13202

Scott L. NeJdane, Esq.
NYS Departnment of State
84 Hol | and Avenue

Al bany, NY 12208



