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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Application of

DONNA  DeFRANCESCO DECI SI ON
For Renewal of a Conmmi ssion as a

Not ary Public

________________________________________ X

This matter cane on for hearing before the undersi gned, Roger
Schnei er, on January 4, 1995 at the office of the Departnment of
State | ocated at 270 Broadway, New York, New YorKk.

The applicant, of 140D Heitrman Drive, Spring Vall ey, New York
10977, having been advised of her right to be represented by an
attorney, appeared pro se.

The Division of Licensing Services was represented by
Supervi si ng License Investigator M chael Coyne.

| SSUE
The issue before the tribunal is whether, in light of her
conviction of a felony, the applicant shoul d be granted renewal of
her conmi ssion as a notary public.

FI NDI NGS OF FACT

1) By application dated January 17, 1994 t he appl i cant appli ed
for renewal of her comm ssion as a notary public for the period of
March 30, 1994 through March 30, 1996. On that application she
answered "yes" to the question: "Since your |ast application, have
you been convicted of a crime or offense (not a mnor traffic
vi ol ation) or has any | i cense, comm ssion or regi strati on ever been
deni ed, suspended or revoked inthis state or el sewhere?" (State's
Ex. 2).

2) Sonetinme in 1993, the exact date not appearing in the
record, the applicant pled guilty to operating a notor vehicle
whi | e under the influence of al cohol or drugs (DW), in violation
of Vehicle and Traffic Law (VTL) 81192[2]. (State's Ex. 2 and 3).
| nasmuch as that was her second DW conviction in |less than ten
years (State's Ex. 3) the crine was classified as a felony. VIL
81192[ 5] .
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3) By letter dated April 18, 1994 t he applicant was advi sed by
the Division of Licensing Services that it could not process her
application until it received, anong other things, a "Certificate
of Relief FromDi sabilities/Certificate of Good Conduct." (App.
Ex. B). On August 7, 1994, a Certificate of Relief FromDi sabili -
ties was i ssued to the applicant by the Hon. WIliamK. Nel son, the
j udge of Rockl and County Court who had presi ded over the DW case,
and the applicant sent a copy to the D vision of Licensing

Servi ces. The certificate states that it shall "(r)elieve the
hol der of all forfeitures, disabilities or bars hereinafter
enunerated,"” followed by the word "all" (State's Ex. 2).

By letter dated August 24, 1994 the Division of Licensing
Services advised the applicant that it proposed to deny her
application because she had been convicted of a felony, had not
obt ai ned an Executive Pardon or Certificate of Good Conduct, and
the issuance of the license (sic) would involve an unreasonabl e
risk to property and to the safety or wel fare of specific individu-
als or the general public. The letter stated that the applicant
coul d request an adm ni strative review, and by | etter dated Oct ober
17, 1994 she did so. By letter dated Septenber 26, 1994 the
applicant was advi sed that after review the Division of Licensing
Servi ces conti nued to propose to deny her application, and that she
could request a hearing. By letter dated Septenber 2, 1994 the
appl i cant requested a hearing, and notice of heari ng was served on
her by certified mail on Novenber 19, 1994 (State's Ex. 1).

OPI NI ON

|- As the person who requested the hearing, the burden is on
t he applicant to prove that she is entitled to have her conmm ssion
as a notary public renewed. State Admi nistrative Procedure Act
(SAPA), 8306[1].

|1 - Pursuant to Executive Law 8130, a comm ssion as a notary
public may not be issued to any person who has been convicted of a
fel ony and who has not subsequently received either an executive
pardon or a Certificate of Good Conduct fromthe Parol e Board. The
appl i cant has received a Certificate of Relief FromDi sabilities.
That, however, does not entitle her to be comm ssioned as a notary
public. Matter of the Application of Goldberg, 77 DOS 94.1

! The applicant was granted thirty days fromthe date of the
hearing to submt a letter from James Murphy, Director of the
Executive Cenency in the New York State Division of Parole, who
she said had told her that there was "no way physically possible
that | could obtain a Certificate of Good Conduct...." (Trans. p.
9). No such letter has been received.
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If read literally, the Certificate of Relief FromDi sabilities
issued to the applicant mght be construed as relieving the
applicant of the bar to holding public office, since in the space
provided for the listing of forfeitures, disabilities and bars the
Court inserted the word "all.” However, Correction Law 8701
provi des that "no such certificate shall apply, or be construed so
as to apply, to the right of such person to retain or to be
eligible for public office.”

"A Certificate of Relief From Disabilities
does not grant the holder the right to retain
or be eligible for public office. Correction
Law 8701; People v A ensky, 91 Msc.2d 225,
397 NYS2d 565 (Suprene Court Queens County,
1977). ACertificate of Good Conduct provides
relief fromall disabilities, wthout excep-
tion made with regards to public office.
Correction Law 8703-a. The difference is
significant inasmuch as a notary public is a
public officer. People v Wadhans, 176 NY 10
(1903); People v Rathbone, 145 NY 436 (1895);
Patterson v Departnent of State, 35 AD2d 616,
312 NYS2d 300 (1970). Accordingly, the issu-
ance of a Certificate of Relief FromDi sabili -
ti es does not grant the holder the right to be
comm ssioned as a notary public, People v
A ensky, supra." Divisionof Licensing Servic-
es v Shanahan, 44 DOS 94, 2-3.

I11- The applicant contends t hat because she received aletter
from the Division of Licensing Services advising her that her
application could not be considered absent the receipt of a
"Certificate of Relief From Disabilities/Certificate of Good
Conduct" (App. Ex. B), the Departnent of State is now estopped from
taking the position that the Certificate of Relief FromDisabili -
ti es does not renove the bar to her being conm ssioned as a notary
publi c. That letter, dated April 18, 1994, was sent prior to the
April 21, 1994 issuance of the decision in Dvision of Licensing
Services v Shanahan, supra, which was the first decision of the
Departnment of State in which the distinction between the two types
of certificates was noted. Therefore, the Division of Licensing
Services was acting in accordance with what it believed the lawto
be. Further, it did not say that upon receipt of a "Certificate of
Relief FromDi sabilities/Certificate of Good Conduct” the conm s-
si on woul d be i ssued, but, rather, that wi thout such a certificate
the application could not even be considered. In any case, an
erroneous act by a governnment agency does not estop that agency
fromdischarging its statutory duties. Matter of Parkvi ew Associ -
ates v Gty of New York, 71 Ny2d 274, 525 NYS2d 176 (1988).
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V- In light of the foregoing, which establishes that a
comm ssion as a notary public may not be issued to the applicant,
it is not necessary to address the questi on whet her the i ssuance of
the comm ssion would result in an unreasonable risk to property or
per sons.

CONCLUSI ONS OF LAW

The applicant has failed to neet her burden of establishing
that she is entitled to be conm ssioned as a notary public, and
accordi ngly her application should be deni ed. SAPA 8306; Executive
Law §130.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he application of
Donna DeFrancesco for renewal of her comm ssion as a notary public
i s deni ed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



