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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Application of

DAVI D PERSAUD DECI SI ON
For Renewal of a Conmmi ssion as a

Not ary Public

________________________________________ X

This matter cane on for hearing before the undersi gned, Roger
Schnei er, on May 22, 1997 at the office of the Departnent of State
| ocated at 270 Broadway, New York, New YorKk.

The applicant, of 94-38 116th Street, Ri chnond H |l, New York
11419, having been advised of his right to be represented by an
attorney, appeared pro se.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising License Investigator WIlliam Schmtz.

| SSUE
The issue before the tribunal is whether, in light of his
conviction of a felony, the applicant shoul d be granted renewal of
his conmi ssion as a notary public.

FI NDI NGS OF FACT

1) By application dated Novenber 7, 1996 t he appl i cant applied
for renewal of his comm ssion as a notary public for the period of
Decenber 5, 1996 t hr ough Decenber 5, 1998. On that application he
answered "yes" to the question: "Since your |ast application, have
you been convicted of a crime or offense (not a mnor traffic
vi ol ation) or has any | i cense, comm ssion or regi strati on ever been
deni ed, suspended or revoked inthis state or el sewhere?" (State's
Ex. 2).

2) On or about February 15, 1996 the applicant was convi cted
of operating a notor vehicle while under the influence of al cohol
(DW), in violation of Vehicle and Traffic Law (VTL) 81192[3].
| nasmuch as that was his third DW conviction in less than ten
years (State's Ex. 4) the crine was classified as a felony. VITL
81192[ 5] .
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3) The respondent has been issued a Certificate of Relief From
Disabilities which states that it was i ssued "for Notary Republic
(sic) renewal ." (State's Ex. 3).

4) By letter dated March 26, 1997 DLS advised the applicant
that it proposed to deny his appllcatlon because he had been
convi cted of a disqualifying crim nal offense and had not obt ai ned
an Executive Pardon or Certificate of Good Conduct, and that he
could request a hearing. By letter dated March 31, 1997 the
appl i cant requested a hearing, and, the matter havi ng been referred
tothis tribunal on April 15, 1997, notice of hearing was served on
himby certified mail delivered on April 23, 1997 (State's Ex. 1).

OPI NI ON

| - As the person who requested the hearing, the burden is on
the applicant to prove that he is entitled to have his conmm ssion
as a notary public renewed. State Admi nistrative Procedure Act
(SAPA), 8306[1].

1 - Pursuant to Executive Law 8130, a comm ssion as a notary
public may not be i ssued to any person who has been convicted of a
fel ony and who has not subsequently received either an Executive
Pardon or a Certificate of Good Conduct fromthe Parol e Board. The
appli cant has received a Certificate of Relief FromDi sabilities.
That, however, does not entitle himto be comm ssioned as a notary
public. Matter of the Application of Gol dberg, 77 DOS 94.

The Certificate of Relief From Disabilities issued to the
applicant states that it was i ssued to relieve the applicant of the
bar agai nst his being conm ssioned as a "Notary Republic." From
the differences in the handwiting in the various sections of the
certificate it is clear that that mal apropi smwas not inserted by
t he judge. In any case, as discussed below, regardless of the
intent of the judge, as a matter of law a Certificate of Relief
FromDi sabilities may not elimnate the bar to the comm ssi oni ng of
the applicant as a notary public which arises out of his felony
convi ction.

Correction Law 8701, in discussing Certificates of Relief From
Di sabilities, provides that "no such certificate shall apply, or be
construed so as to apply, to the right of such personto retain or
to be eligible for public office.”

"A Certificate of Relief From Disabilities
does not grant the holder the right to retain
or be eligible for public office. Correction
Law 8701; People v O ensky, 91 Msc.2d 225,
397 NYS2d 565 (Suprene Court Queens County,
1977). ACertificate of Good Conduct provides
relief fromall disabilities, w thout excep-
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tion made with regards to public office.
Correction Law 8703-a. The difference is
significant inasnmuch as a notary public is a
public officer. People v Wadhans, 176 NY 10
(1903); People v Rathbone, 145 NY 436 (1895);
Patterson v Departnent of State, 35 AD2d 616,
312 NYS2d 300 (1970). Accordingly, the issu-
ance of a Certificate of Relief FromDi sabili -
ti es does not grant the holder the right to be
comm ssioned as a notary public, People v
A ensky, supra."” Division of Licensing Servic-
es v Shanahan, 44 DOS 94, 2-3.

CONCLUSI ONS OF LAW

The applicant has failed to neet his burden of establishing
that he is entitled to be comr ssioned as a notary public, and
accordingly his application shoul d be deni ed. SAPA 8306; Executive
Law 8§130.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Davi d Persaud for renewal of his conm ssion as a notary public is
deni ed.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 29, 1997



