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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
EVAN KENNER,
Respondent .
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gail S.
Shaffer, Secretary of State, the above noted matter came on for
hearing before the undersigned, Roger Schneier, on April 22, 1993
at the New York State O fice Building, 65 Court Street, Buffalo,
New Yor k.

The respondent, of 4771 Tonowanda Creek, Pendel ton, New York
14120, was represented by Lawence J. Mttar, Esq., Mittar &
D Agostino, 17 Court Street, Suite 600, Buffalo, New York 14202.

The conpl ai nant was represented by Scott Nejane, Esq.
COVPLAI NT
The conpl aint alleges that the respondent violated Genera
Busi ness Law (GBL) 881.1 when he enpl oyed Vi ncent Panzarella as an
i ndependent contractor to assist himin his work as a private
i nvesti gator.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).

2) The respondent is, and at all tinmes hereinafter nentioned
was, duly licensed as a private investigator (Conmp. Ex. 2). Since
June 24, 1992 Vincent J. Panzarella has been |icensed as private
i nvestigator (Comp. Ex. 3).

3) Panzarella is a certified paralegal. Fromtinme to tine,
during the period of Cctober 1988 to October 1990, the respondent
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retained and paid him as an independent contractor to search
records on file with Erie County and with the City of Buffalo in
connection with investigations being conducted by the respondent,
and to serve legal process at addresses given to him by the
respondent .

During the sane period of tine Panzarella was enployed by
Lascol a I nvestigations, Inc. (Lascola), and was pai d by Lascol a as
an enpl oyee, not as an independent contractor. The respondent
woul d occasionally retain Lascola to assist himininvestigations,
and Lascola would, in turn, assign Panzarella to work on the
investigations. In those instances Panzarella was paid for his
wor k by Lascol a.

GPI NI ON

Pursuant to General Business Law 881.1 a licensed private
i nvesti gator nust supervisetoactivities of his/her/its enpl oyees.
Accordi ngly, such alicensee may not hire an unlicensed i ndependent
contractor to act as a private investigator. Mtter of the
Application of Marsico, 16 DOS 93; Departnent of State v Bernstein,
58 DOS 87.

The servi ce of process, when not acconpani ed by an i nvesti ga-
tion to | ocate the person to be served, does not require a |license
as a private investigator. Matter of the Application of Parker, 12
DOS 93. Therefore, a licensed private investigator may, as the
respondent did, retain an unlicensed independent contractor to
serve process at addresses provided by the licensee. Likew se,
there is no provision in the |aw which would prevent a |icensed
private investigator from subcontracting investigative work to
anot her |icensee, as the respondent did when he retained and paid
Lascola to assist him \Wat remains, then, is the question of
whet her Panzarella's work in searching governnent records falls
within the scope of activities for which a license as a private
investigator is required and, therefore, is the type of work for
whi ch a private investigator may not hire an unlicensed i ndependent
contractor.

GBL 871(1) defines "private investigator" to

"mean and include the business of private
i nvestigator and shall al so nean and i ncl ude,
separately or collectively, the making for
hire, reward or for any consi deration what so-
ever, of any investigation for the purpose of
obtaining information with reference to any of
the following matters...; crinme or wongs done
or threatened agai nst the government of the
United States of Anerica or any state or
territory of the United States of Anerica; the
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identity, habits, conduct, novenents, where-
abouts, affiliations, associations, transac-
tions, reputation or character of any person,
group of persons, association, organization,
society, other groups of persons, firm or
corporation; the credibility of wi tnesses or
ot her persons; the whereabouts of m ssing
persons; the location or recovery of |ost or
stol en property; the causes and origin of, or
responsibility for fires, or |libels, or |oss-
es, or accidents, or damage or injuries to
real property; or the affiliation, connection
or relation of any person, firmor corporation
with any union, organization, society or
association, or with any official, menber or
representative thereof; or with reference to
any person or persons seeking enploynment in
the place of any person or persons who have
quit work by reason of any strike; or wth
reference to t he conduct, honesty, efficiency,
loyalty or activities or enployees, agents,
contractors, and sub-contractors; or the
securing of evidence to be used before any
aut hori zed investigation conmttee, board of
award, board of arbitration, or in the trial
of civil or crimnal cases."

Aliteral reading of that statute m ght | ead to the concl usi on t hat
the searching of public records falls within the functions for
which a license as a private investigator is required, as nmuch of
the type of information listed in the statute can be found in such
records. Such an expansive reading in this case woul d, however, go
wel|l beyond the intent of the Legislature when it enacted the
statute.

"It seens clear that Article 7 of the Genera

Busi ness Law, dealing with the |icensing,
bondi ng and regul ati on of detective agenci es,
is designed primarily for the protection of
the public against 'wilful, nmalicious and
wongful' acts of private detectives who, in
the absence of stringent controls and the
requiring of a bond, would be in a positionto
cause i rreparabl e harmto ot her nenbers of the
conmuni ty because of the very nature of their
wor k. " Schauder v Weiss, 88 NyS2d 317, 321
(Suprenme Court Kings County, 1949), aff'd 276
AD 967, 94 NYS2d 748, appeal denied 276 AD
1022, 95 NYS2d 914.
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There is no evidence in the record of exactly what kind of
records Panzarella searched on behalf of the respondent. It is
difficult to conceive, however, of any harmto the public which
could arise out of a search of records which are open to everyone.
Perhaps that is why, so far as this tribunal is aware, no action
has ever been taken to require that persons who engage in the
busi ness of searching title be |icensed as private investigators."’

CONCLUSI ONS OF LAW

| nasmuch as the evidence establishes that the work which
Panzarella did for the respondent in his capacity of i ndependent
contractor was not the type of work which requires |icensure as a
private investigator, the conplainant has failed to establish by
substantial evidence t hat by so enpl oyi ng Panzarel |l athe respondent
violated GBL 881.1. State Administrative Procedure Act 8306(1).

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT t he charges herein
agai nst Evan Kenner are di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | reconmend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State

! "The searching of titles is open to all...." In re Co-
operative Law Co., 198 NY 479, 485 (1910).




