STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS5

________________________________________ X

In the Matter of the Application of

JOHN PALMA ORDER
For a License as a Private |Investigator
________________________________________ X

By deci sion dated Septenber 10, 1996 the application of John
Palma for a license as a private investigator was denied for
failure to establish that he has sufficient qualifying experience.
204 DOCS 96.

By | etter dated Septenber 21, 1996 t he appl i cant appeal ed from
t hat deci sion, and by decision dated Novenber 5, 1996 the matter
was remanded to nme "for the purpose of explaining or setting forth
the basis or reasons for not followng prior precedent or
indicating why a different result was reached here." 4 DOS APP 96.

The basis for the remand is the appeals officer's concl usion
that the applicant was treated differently than was one Bernard
McNel lis, who was granted a license as a private investigator on
May 21, 1995. That concl usi on was apparently based on a revi ew of
the applicant's letter of June 18, 1996, in which he clained to
have the same qualifications as M. MNellis (State's Ex. 1), M.
McNellis' letter of August 7, 1996 discussing the applicant's
qual i fications (App. Ex. A), and, nost significantly, a readi ng of
the McNel lis application file, which was not offered in evidence at
t he heari ng.

Pursuant to 19 NYCRR 440. 2[ k], the deci sion on appeal nust be
based solely on the record on appeal which, according to that sane
regul ation, consists of the evidentiary exhibits from and
transcript of the hearing, and the nenoranduns of appeal,
opposi tion, and cross-appeal. Accordingly, findings of fact on
appeal may not be nmade based upon evidence not presented at the
original hearing, and this tribunal is unable to act on the factual
conclusion in the appeal decision that the factual situation in
this and the McNellis applications is essentially the sane.

Accordingly, toenablethetribunal toissuetheclarification
ordered by the decision on appeal, the nmatter is hereby re-opened
for the presentati on of evidence regardingthe McNellis application
and the basis upon which a |icense as a private investigator was
granted to M. MNellis. The matter will be heard at 10: 00 AM on
Novenber 26, 1996 at 270 Broadway, 28th Fl oor, New York, New YorKk,
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at which time the Division of Licensing Services is directed have
present the file of the application of Bernard MNellis for a
license as a private investigator

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Novenber 8, 1996



