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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

PAUL ENSER,

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on March 26 and April 29, 1997 at the
New York State Office Building | ocated at 65 Court Street, Buffalo,
New York. The parties' post-hearing briefs were submtted to the
tribunal on July 31 and October 7, 1997.

The respondent, of Appraisal Associates of WNY G eat Lakes
Di vision, 67 Foxmeadow Lane, Orchard Park, New York 14127, was
represented by John R Kresse, Esq., Lipsitz, Geen, Fahringer,
Rol I, Salisbury & Canbria, 42 Del aware Avenue, Suite 300, Buffal o,
New Yor k 14202- 3901.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJane, Esqg.

COVPLAI NT

The conpl ai nt al | eges that fromapproxi mately 1987 to 1989 t he
respondent, acertifiedresidential real estate apprai ser worked as
an independent appraiser for Charles S. Vacanti of Charles S.
Vacanti Real Estate Appraisals (hereinafter "Vacanti Appraisals"),
and t hat wi t hout M. Vancanti's know edge, consent or authori zation
the respondent: Filed a change of address for Vacanti Appraisals
with the Postal Service, and notified M. Vacanti's custoners of
such change to the respondent's hone address; renoved conputers,
of fice equi pment and various records fromthe office of Vacanti
Appr ai sal s and took themto his hone; and applied for and obtai ned
a bank line of credit using the name of Vacanti Appraisals.

The conplaint further alleges: That a fraudul ent business
certificate containing the purported signature of the respondent’'s
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wi fe as the successor in interest to Vacanti Appraisals was filed
W t hout the perm ssion of M. Vacanti; that on March 28, 1990 the
respondent forged M. Vacanti's signature on an apprai sal and cover
letter; that the respondent executed and forwarded to a client an
apprai sal which listed a nonexi stent property as a conpar abl e; that
in response to a conplaint that he had forged M. Vacanti's
signature on a HUD form and that he had forged a business
certificate, on August 22, 1990 the respondent pled guilty to
Forgery in the 3rd degree; that due to the respondent’'s failure to
pay a nunber of bills M. Vacanti obtained a small cl ai ns j udgenent
agai nst the respondent, whi ch judgenent remai ns unpai d; that on the
applicant's applicationfor certificationas an appraiser hefailed
to disclose the Forgery conviction; and that by reason of the
foregoing the respondent has violated Executive Law 88160-u[a],

[d],[e].[f].[g], and [h].
FINDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail delivered on Septenber
23, 1996 (State's Ex. 1).

2) The respondent is, and at all tines since August 30, 1993
has been, duly certified as a residential real estate appraiser
(State's Ex. 2).

3) Sonetine in 1987 Charles S. Vacanti entered into an oral
agreenent with the respondent pursuant to which the respondent
undert ook to conduct appraisals for Vacanti Apprai sals on a fee per
apprai sal basi s.

M. Vacanti was subsequently di agnosed has havi ng | eukem a and
then, as a result of the disease, suffered a broken back, which
resulted in his seeking a buyer for the business. He spoke with
the respondent, and the respondent expressed interest in the
possi bility of buying Vacanti Appraisals.

M. Vacanti and the respondent had a nunber of discussions.
Various ideas as to howto structure the sale were di scussed, but
no final agreenent was reached and no contract of sal e was signed,
al though M. Vacanti had told the respondent that he should have
his |lawer draw up a contract (which the respondent never did).
However, in the summer of 1988 it was agreed that in anticipation
of a final agreenent the respondent woul d take over the operation
of the business, which, pursuant to M. Vacanti's insistence, was
to continue operating at its then current | ocation.

It was agreed that the respondent would retain any paynents
received by Vancanti Appraisals, would pay all the expenses of
operating the business, and woul d pay M. Vacanti $1, 000 per nonth
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to be credited agai nst the purchase of the business by himonce a
formal agreenent was concl uded.

The respondent began to operate the business, but soon found
t hat the cash fl owwas insufficient for himto continue maki ng the
nont hly paynments of $1, 000. Accordingly, M. Vacanti, who was
under treatnment for his illness, agreed to a reduction in those
paynent s.

Sonmetime in early 1990 M. Vancanti was in the | ocal branch of
Key Bank. One of the bank enployees made nention of a |oan
application which she said he had pending. M. Vacanti questi oned
this, as he had made no such application, and in the course of the
ensui ng discussion he was shown a certificate of conducting
busi ness under an assunmed nane (hereinafter "d/b/a"), which had
been submtted in connection with | oan application.

The d/ b/a stated that Barbara Enser, the respondent's w fe,
who had made the | oan application purportedly on behalf of Vacanti
Apprai sal s, was the successor in interest to M. Vacanti in the
operation of Vacanti Appraisals. It bore the purported
not ari zati on of Comm ssi oner of Deeds Stanley J. Nowak (State's Ex.
5). That notarization had, however, been forged by the respondent
(State's Ex. 14 and 15).

Sonmetinme thereafter M. Vacanti di scovered that the respondent
had noved Vacanti Appraisals to his own home without M. Vacanti's
perm ssion. 1In doing that the respondent had taken a typewiter,
a conmput er and comput er programand fil e di sks, a conputer printer,
and a copier, and had notified Vacanti Appraisals' clients and the
Postal Service of the change of address (State's Ex. 6 and 7).

M. Vacanti confronted the respondent about the unauthorized
nove. Eventually, with the assi stance of attorneys, it was agreed
inwiting that their business rel ati onshi p woul d be di ssol ved and,
anong ot her things: The respondent would return the above noted
equi prent; the respondent and M. Vacanti would each keep the
appraisals conpleted by them (M. Vacanti had been perform ng
apprai sals for the respondent on a fee per apprai sal basis); nonies
in tw accounts at Key Bank woul d be turned over to the respondent
and his wife, who woul d assune responsibility for the outstanding
l oan; out of $1,625.00 due Vacanti Appraisals from Enmpire of
Anerica M. Vacanti would receive $1,200.00, $391.98 would be
applied to a telephone bill, and $38.14 would be applied to a
phot ocopy bill; all paynents received for appraisals conpleted
prior to March 31, 1990 would be renmitted to the respondent; and
the respondent would be liable for bills and expenses incurred
t hrough and including March 31, 1990 with the exception of the
above noted bills (State's Ex. 6)
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The respondent failed to pay all of the bills for which he was
responsi ble and, after due demand was made by M. Vacanti's
attorney, M. Vacanti sued the respondent in Justice Court of the
Town of Orchard Park. On Decenber 18, 1990 M. Vacanti was granted
a judgenent for $427.25 plus court costs of $4.25, or a total of
$431.50 (State's Ex. 10). That judgenent has not been sati sfied,
and the respondent has stated that he will not satisfy it.*

4) On June 19, 1990 t he respondent submtted to Avco Fi nanci al
Services an apprai sal of 590 E. Amherst, Buffalo, New York. The
apprai sal listed three purportedly conparable properties, one of
whi ch, 261 Berkshire, Buffal o, New York, did not exist (State's EX.
8). The respondent included that phantomproperty on the apprai sal
solely on information he clains he received froma real estate
br oker, and took no steps to confirmthe truth or accuracy of the
data which he inserted in the appraisal form

5) On August 22, 1990, County Court, County of Erie, the
respondent pled guilty to a charge of Forgery in the 3rd degree,
Penal Law 8170.05, a m sdeneanor, in satisfaction of a Superior
Court Information charging himwith two counts Forgery in the 2nd
degree. The charges arose out of the forged d/ b/a and an al | egedl y
forged HUD form The plea related to the d/b/a only (State's Ex.
13-17).

6) By application dated June 15, 1993 the applicant applied
for certification as areal estate appraiser. In that application,
inresponse to the question "(h)ave you ever been convicted of any
crimnal offense (other than a mnor traffic offense)?", he
di scl osed t hat he had previ ously been convicted of Grand Larceny in
the 4th degree on April 20, 1989. He did not, however, disclose
the Forgery conviction (State's Ex. 11).

7) On March 28, 1990 an appraisal bearing the purported
signature of M. Vacanti was submtted by Vacanti Appraisals to
Enpire of Anerica Realty Credit Corp. (State's Ex. 3). M. Vacant
did not, in fact, sign that appraisal, but it is not clear fromthe
evi dence who did.

OPI NI ON

! I'n response to questions by his attorney about the

j udgenent, the respondent testified: "Well, with respect to the
bills that occurred prior to March 31st, 1990, and totalling four
hundred twenty-seven dollars -- I'msorry, four hundred thirty-one
dollars and fifty-one cents, | never intended to pay hint
(transcript, p. 311, lines 5-10), and "M . Vacanti will never ever

receive this four hundred and twenty-seven dollars and fifty cents
fromme" (transcript, p. 311, lines 22-24).
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Pursuant to Executive Law 8160-u, the rights of the hol der
under a state certificate as a certified real estate apprai ser my
be revoked or suspended for, anbng other things: Procuring a
certificate by nmaking a false statenment or by submtting false
information (8160-u[a]); conviction of a crim nal offense whichis
substantially related to the qualifications, functions and duties
of a person devel oping real estate appraisals and comuni cati ng
real estate appraisals to others (8160-u[d]); an act or om ssion
i nvol vi ng di shonesty, fraud or m srepresentationwiththeintent to
substantially benefit the certificate hol der (8160-u[e]); violation
of any of the standards for the devel opnment or communication of
real estate appraisals as provided in Executive Law Article 6-E
(8160-u[f]; failure wthout good cause to exercise reasonable
diligence in developing an appraisal, preparing an appraisa
report, or conmuni cating an apprai sal (8160-u[g]; and negligence or
i nconpetence in devel oping an appraisal, preparing an appraisa
report, or conmunicating an appraisal (8160-u[h]. Through his
conduct the respondent engaged in conduct proscribed by each of
t hose sections other than 8160-u[f]:

8160-u[a]. The respondent failed to disclose the forgery
conviction on his application. H s explanation, that the crine was
not substantially related to the certification, is unconvincing.
The application does not ask about related convictions, it asks
"(h)ave you ever been convi cted of any crim nal of fense (other than
a mnor traffic offense)?" (enphasis supplied). Further, the
respondent strains the tribunal's credulity when he contends that
he reasonably concl uded that the conviction for |arceny which was
disclosedis noreclosely related to certification as areal estate
appraiser than a conviction for forgery arising out of the
operation of an appraisal business. That is particularly so as,
when he was sentenced on the forgery conviction, the judge told the
respondent "to i npress upon you, particularly inthe fieldthat you
are in, that one does not lightly place other people' s nanmes on
| egal docunents, knowi ng that people will rely upon themto their
-- totheir detrinent, therefore, a sanction nust attend" (State's
Ex. 17, p.9, lines 15-21);

8160-u[d]. The respondent was convi cted of forgery, a crinme of
fundanment al di shonesty. The docunent whi ch was forged was used to
obtain a line of credit from a bank for the operation of an
apprai sal business. As a real estate appraiser the respondent is
hired to prepare reports upon which | enders rely when t hey advance
substantial nortgage | oans. Thus, there is a clear relationship
between the conviction and the functions and duties of a real
estate appraiser.

8160-u[e]. Wthout having the right to do so, the respondent
rel ocated Vacanti Appraisals, a business which he did owmn and was,
in essence, renting fromM. Vacanti, and which, considering his
failure to have a witten agreenent prepared, he could not have
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reasonably believed he owned. He wongfully notified clients of
Vacanti Appraisals of the nove, had the Postal Service redirect the
mai |, and appropriated property not belonging to him 1In so doing
he engaged in acts of extrenme dishonesty. In addition, the
respondent has refused to satisfy a |awfully obtained judgenent.
| nasmuch as that judgenent is based on the respondent’'s failure to
live up to his promse to pay certain bills arising out of the
operation of Vacanti Appraisals (a prom se which the respondent
testified he never intended to keep), his refusal to satisfy the
judgenent is a further act involving di shonesty. Cf. Departnent of
State v Fel dnman, 113 DCS 80, aff'd. sub nomFel dman v Depart nment of
State, 81 AD2d 558, 440 NYS2d 541 (1981).

8160-u[f]. Pursuant to this provision, certification as an
apprai ser may be revoked or suspended for violation of any of the
standards for the devel opnment or comrunication of real estate
apprai sal s as provided for in Executive LawArticle 6-E. Executive
Law 8160-d[ 3] provides that the Board of Real Estate Appraisal
shal | establish those standards. While the statute establishes
mnimum criteria for such standards, they were not pronul gated
until Novenber 4, 1991 (19 NYCRR 1106.2), which postdates the
apprai sal which the conplai nant contends did not conply with the
st andar ds. Qobvi ously, the respondent cannot be penalized for
vi ol ati ng standards which did not exist at the tine of the all eged
viol ation.

8160-u[g] and [h]. The respondent prepared an appraisal

report in which he listed a non-existent conparable property. In
doi ng that he clains to have relied on information received froma
real estate broker. However, he failed to take any steps to

confirmthe reliability of the information purportedly received
fromthe broker. He did not visit the property, and did not check
any governnment or other records. That was both a failure wthout
good cause to exercise reasonable diligence and an act of
negl i gence. ?

> Most of the inproper acts (other than the fal se statement on

hi s application and the refusal to satisfy the judgenent) of which
the respondent is guilty were engaged in prior to the effective
date of Executive LawArticle 6-E (January 1, 1991). That does not
mean, however, that his certification my not be revoked because of
t hose acts. Pursuant to Executive Law 8160-p, an application for
certification my be denied on the grounds that the applicant
engaged i n conduct proscribed by Executive Law 8160-u. It woul d be
illogical to conclude that if the Departnent of State was unaware
of conduct which would have served as a basis to deny an
application it may not, upon | earning of such conduct, prem se the
revocation of the certification thereon. To say that the
respondent's certification my not be revoked because hi s di shonest
(continued...)
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It is obvious fromthe record that the respondent finds it
difficult, if not inpossible, to conduct his professional life in
a honest and | aw abi ding manner. Wthin a year of his conviction
for grand |l arceny he forged the notarization on a certificate of
doi ng busi ness. He took over the operation of Vacanti Appraisals
with the explicit condition that it remain at its original
| ocation, and then relocated it, and M. Vancanti's equi pnent, to
his own honme, in the process notifying the Postal Service and the
firms custoners of the nove. He agreed to pay certain bills, but
did not intend to abide by that agreenment, and he now refuses to
satisfy a judgenent obtained when he didn't pay the bills. Wen
that is considered along with the fact that in 1987, facing
nuner ous charges of m sconduct, including escrow violations and
ot her acts of di shonesty, the respondent surrendered his |license as
areal estate broker with prejudice, the i nescapabl e conclusionis
t hat the m sconduct of which he has been found |iabl e mandates t he
revocation of his certification as an apprai ser.

CONCLUSI ONS OF LAW

1) The respondent engaged i n conduct proscribed by Executive
Law 88160-u[a], 160-u[d], 160-u[e], 160-u[g], and 160-u[h].

2) The respondent did not violate Executive Law 8160-u[f].
DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Paul Enser has engaged
i n conduct proscribed by Executive Law 88160-u[a], 160-u[d], 160-
u[e], 160-u[g], and 160-u[h], and accordingly, pursuant to
Executive Law 8160-u[1], his certification as a residential real
estate apprai ser i s revoked, effective imediately. Heis directed
to immediately send his certificate and pocket card to Diane
Ramundo, Custoner Service Unit, Departnment of State, Division of
Li censi ng Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Cctober 22, 1997

?(...continued)
acts occurred prior to the effective date of the statute would be
t o underm ne one of the obvious intents of the statute: to protect
the consuners of the services of real estate appraisers from
di shonesty and i nconpet ence.



