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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

CHARLES M CABE,

Respondent .
________________________________________ X

This matter cane on for hearing before the undersi gned, Roger
Schneier, on April 12, 1995 at the State O fice Buil ding, 333 East
Washi ngton Street, Syracuse, New YorKk.

The respondent, of 113 Leach Hi Il Road, Pine Cty, New York
14871, having been advised of his right to be represented by an
attorney, appeared pro se.

The conplainant was represented by Supervising License
| nvesti gator M chael Coyne.

COVPLAI NT

The conpl ai nt al | eges that the respondent, a certified general
real estate appraiser, rendered appraisal services in a carel ess
and negligent manner, in that he overlooked two bedroons, a
bat hroom a functional |iving roomand a fireplace, with the result
that the market value estimate of the property was incorrectly
cal cul at ed.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (State's Ex. 1).

2) The respondent is, and at all tines hereinafter nentioned
was, a duly certified general real estate appraiser (State's EX.
2).

3) On October 6, 1993, acting on behalf of Elmra Savings
Bank, the respondent conpleted an appraisal of real property
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| ocated at 1012 Wat ki ns Road, Horseheads, New York. 1In his report
he indi cated, anong other things, that the house contained four
bedr oons, one and one-half baths, and one living room and that
there was no fireplace (State's Ex. 4).

4) On Novenber 3, 1993 the owners of the appraised property
wote a letter in which they conplained that the respondent's
report was inaccurate in several respects (State's Ex. 5).

OPI NI ON AND CONCLUSI ONS OF LAW

As the party which initiated the proceedi ngs, the burdenis on
t he conpl ai nant to prove, by substantial evidence, the truth of the
allegations in the conplaint. State Adm nistrative Procedure Act
(SAPA), 8306[1]. Substantial evidence is that which a reasonabl e
m nd could accept as supporting a conclusion or ultimte fact.

Gay v Adduci, 73 NY.2d 741, 536 N Y.S. 2d 40 (1988). "The
gquestion...is whether a conclusion or ultimte fact nay be
extracted reasonably--probatively and logically.” Gty of Uica

Board of Water Supply v New York State Health Departnment, 96 A.D. 2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

The conpl ai nant attenpted to proveits allegations throughthe
testinony of Senior License Investigator Dale Bolton, who had
spoken to the respondent on the tel ephone.* In that conversation
t he respondent acknow edged t hat he had over| ooked t wo bedr oons and
a bat hroom and had indicated that the famly room was a storage
space.

In his testinony the respondent stated that when told about
t he owners' conplaint by M. Bolton he had accepted their all ega-
tions at face value. Later, however, upon returning to the
property and viewing it fromthe street, he realized that one of
the al | egati ons, that he had overl ooked a firepl ace, appeared to be
unsupportable. That is so since at the pl ace where one woul d expect
to find a nmasonry chi mey of the type whichis nornmally integral to
t he construction of a fireplace he observed that there was only a
nmetal stove pipe, an indication that the house contained only a
wood burning stove. He also testified that he believed, although
he could not be sure without being allowed to reinspect the
interior of the house, that the alleged mnissing bedroonf night

! The only other evidence on the issue, the letter of com
plaint fromthe owners of the property, who were not called as
wi t nesses, was hearsay, and was offered only to show the nature of
their conplaint and not for the truth of its contents.

2 Al though the conplaint in the matter speaks of two nissing
bedroons the letter fromthe owners of the house refers to only
(continued...)
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actually be part of a roomwhich had been partitioned off with a
dividing screen but without a separate door. As for the alleged
living room inhis affidavit submtted prior to the hearing (Resp.
Ex. A) the respondent stated that it appeared to be an unheated
roomthat had once been an attached garage, shut off fromthe rest
of the house and used for storage.

Wil e the respondent offered no explanation for the all eged
m ssi ng bathroom no conpetent evidence of the existence of that
bat hroom was presented. There was no evidence offered by the
conplainant with regards to the value of the property.

In view of the above, | find that the conplainant failed to
neet its burden of proving by substantial evidence that the
apprai sal was carelessly and negligently produced, and that the
conpl ai nt shoul d be di sm ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he conpl ai nt herein
agai nst Charl es McCabe is di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | reconmend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel

2(...continued)
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