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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

TAMARA ABRAMOVA and LYDI A MUSHEYEV,

Respondent s.
________________________________________ X

The above noted matter came on for hearing before the
under si gned, Roger Schneier, on June 8, 1998 at the office of the
Departnment of State |located at 270 Broadway, New York, New York.

The respondents, having been advised of their right to be
represented by an attorney, chose to represent thensel ves.

The conplainant was represented by Supervising License
| nvesti gator Bernard Friend.

COVPLAI NT

The conplaint alleges that the respondents violated 19 NYCRR
175. 17 by solicitinga listing of a residential honme for sale from
a honeowner whose nane and address appear on a cease and desi st |ist.

FI NDI NGS OF FACT

1) Notices of hearing together with copi es of the conplaint were
served on the respondents by certified nmail delivered on May 8, 1998
(State's Ex. 1 and 2).

2) The respondents are, and at all tinmeshereinafter nentioned
were, dulylicensed as real estate sal espersons in association with
Real ty Executives F H Realty, 101-15 Metropolitan Avenue, Forest
Hlls, New York 11375 (State's Ex. 3).

3) In or about Septenber, 1997 t he respondents went out together
to distribute flyers (State's Ex. 5) containing thdollow ng text:

(First flyer) "JUST SOLD !
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This I ovely one fam |y house was sold in only two weeks!

| f you, or someone you know, would |ike the sane results
pl ease ask themto call ne.

| will give themafree nmarket analysis.

No obligation | amjust a phone call away."

(Second flyer) "Janmai ca Estates
JUST SOLD! . ...
....(Details of house sold)....

| f you, or soneone you know would |ike the sanme results
pl ease ask themto call ne.

| will give themafree nmarket analysis.

No obligation | amjust a phone call away."

The first flyer contained Ms. Abranova' s nane and tel ephone
nunber. The second flyer contai ned Ms. Musheyev's nane and t el ephone
nunber.

4) Indistributing the flyers the respondents worked on opposite
sides of the street. Because they had only one copy of the
appl i cabl e cease and desist list, Ms. Abranova copied onto a piece
of paper the addresses on her side of the street which appeared on
the list.

5) One of the hones to which Ms. Abranova distributed the flyers
was that of Betsy M ckenberg, 181-62 Tudor Road, Jamai ca Estates, New
York, which is included on the Janmai ca Estates/ Queens County cease
and desist list dated July 10, 1997 (State's Ex. 6).

6) According to the Ms. Abranova she delivered the flyers tothe
M ckenberg home in error, as it did not show up in the notations
whi ch she had made fromthe cease and desist |ist.

7) There is no evidence that, other than in going outwith M.
Abr anova, Ms. Musheyev was in anyway involved in the | eaving of the
flyers at the M ckenberg hone.
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OPI NI ON

|- Pursuant to RPL 8442-h[3]: the Secretary of State may
establ i sh cease and desi st zones; the owners of residential property
wi thin those zones may request that their names and addresses be
i ncluded on a cease anddesist list; and once such a |list has been
conpi | ed, real estate brokers and sal espersons may not solicit agency
agreenents for the sale of the listed properties. 19 NYCRR
175.17[c][1] also prohibitsthe solicitation by real estate brokers
and sal espersons of listings for sale of property included on a the
cease and desist list, and 19 NYCRR 175.17[d][1] provides that

"solicitationshall nean an attenpt to...obtain
a listing of property for sale....Solicitation
shal | include but not belimted to use of the
tel ephone, mails, delivery services, personal
contact or otherw se causing any solicitation,
oral or witten, direct or by agent: (i) to be
delivered or presented to the owner or anyone
el se at the owner's hone address...."

The flyers which Ms. Abranova delivered to the M ckenberg house
advi se of the sale of houses, inquire as to whether the reader is
interested in the saneresults, and offer a market analysis. They
are clearly solicitations.

There is no evidence that would | ead to the conclusion that the
Ms. Abranova acted wilfully. Rather, it appears that her conduct was
the result of an error, and constituted an act of inconpetence.
Di vision of Licensing Services v Maurp 128 DOS 92.

CONCLUSI ONS OF LAW

1) By soliciting a listing for sale fromthe owner of a house
which was listed ona currently effective cease and desist |ist, M.
Abranova violated 19 NYCRR 175.17[c][1], and thereby denonstrated
i nconpetency as a real estate sal esperson.

2) There is no evidence that M. Msheyev was in any way
responsi bl efor the violation by Ms. Abranova, and t he char ge agai nst
her should, therefore, be dism ssed.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT Tanmara Abranova has
denonstrat ed i nconpet ency and, accordi ngly, pursuant to Real Property
Law 8441-c, she shall pay a fine of $500.00 to the Departnent of
State on or before June 30, 1998. Should she fail to pay the fine
her license as a real estate sal esperson shall be suspended for a
period comrencing on July 1, 1998 and termnating two nonths after
t he recei pt by the Departnent of State of his |license certificate and
pocket card. She is directed to send the fine or her |icense
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certificate and pocket card to D ane Ranundo, Customer Service Unit,
Departnent of State, Division of Licensing Services, 84 Holland
Avenue, Al bany, Ny 12208.

| T 1S FURTHER DETERM NED THAT t he charges herein agai nst Lydia
Musheyev are di sm ssed.

Roger Schnei er
Adm ni strative Law Judge

Dated: June 8, 1998



