92 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matters of the Conpl aints of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

JOHN Bl JUR, SUJUR REALTY CORP. and
ROBERT JOHNSON,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natters cane on for hearing before
t he under si gned, Roger Schnei er, on June 29, 1993 at the office of the
Departnent of State |ocated at 270 Broadway, New York, New YorKk.

John Bijur, of 183 Sterling Pl ace, Brooklyn, NewYork 11238, an
attorney at | aw, appeared on behal f of hinsel f and Suj ur Realty Corp.
(Sujur), of the sane address.

Robert Johnson, of the same address, did not appear.

The conpl ai nant was represent ed by Conpl i ance Officer WIlliam
Schm tz.

COVPLAI NTS

The conplaints in the matters (as anended at the hearing to
el i m nate several charges), which being directly rel ated were consol i -
dat ed and heard t oget her, al |l ege that Johnson represent ed Suj ur wi t hout
being licensed to that corporation, and that Bijur, acting on behal f of
Sujur, permtted Johnson to do so.

El NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaints were
served on the respondents by certified mail. Subsequent notices of
adj our nmrent wer e served on the respondents by ordi nary first cl ass nail
(Comp. Ex. 1 and 2).
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2) Bijur isdulylicensed as areal estate broker representing
Sujur, with anofficelocated at 183 Sterling Pl ace, Brooklyn, New
York. He is both an officer and owner of Sujur (Conp. Ex. 3).

Johnson has been duly |licensed as a real estate broker in his
i ndi vi dual name at 183 Sterling Pl ace, Brooklyn, New York since March
31, 1992. He was becane | i censed as an associ ate real estate broker
associ ated wi th Suj ur at the sane address on Sept enber 9, 1992 ( Conp.
Ex. 4). | take official notice of the records of the Departnment of
State that the associ ate broker |icense was cancel | ed on May 15, 1993.

3) On August 6, 1992 Li cense | nvesti gat or John Gol dman vi sited t he
respondents' office at 183 Sterling Pl ace. He observed Johnson sitting
behi nd a desk and, i n response to his questioning, Johnsontoldhim
that he worked as a real estate broker in association with and
supervi sed by t he ot her respondents. Gol dnman obt ai ned fromJohnson a
busi ness card containing the follow ng wording:

"SUJUR REALTY
REAL ESTATE 183 STERLING PL. (CORNER OF FLATBUSH AVE.)
BROOKLYN, NEW YORK 11238
TELEPHONE (718) 622- 1600
FAX (718) 622-1783

BOB JOHNSON
ASSOCI ATE BROKER' (Conp. Ex. 5).

4) 183 Sterling Placeis astorefront office. The buildingis
owned by Bijur's wife, and contai ns only one real estate broker's
of fice.

OPI NI ON

1) The evi dence establi shes that as of August 6, 1992 Johnson was
wor ki ng for Sujur inthe capacity of associ ate broker, as he admtted
to I nvestigator Gol dman. That adm ssionis confirmed by Johnson's use
of a desk inthe Sujur office, his business cardindicatingthat he was
an associ at e broker, and the fact that he had transferred hi s individ-
ual licenseto Sujur's address the previous March. Inlight of that,
| donot findcredibleBijur's assertionthat Johnson di d not begin
wor ki ng for hi mand Sujur until he obtai ned his associ ate broker's
i cense (Septenmber 9, 1992).

For the purposes of Real Property Law (RPL) Article 12-A, the
st at ut e whi ch governs the | i censure and conduct of real estate brokers
and sal espersons, an associ ate broker is to betreatedinthe sane
manner as a real estate sal esperson. The enpl oynent by alicensed real
est at e broker of a sal esperson, or, therefore, of an associ at e br oker,
who i s not |icensedinassociationwththat broker is aviolation of
RPL 8440-a, Divisionof Licensing Services v Marks, 37 DOS 92; c.f.

Departnent of State v Valentin, 30 DOS 87, con'fd. sub nom Valentin v
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Shaffer, 545 NYS2d 629 (AD 1st Dept. 1989); Doherty v Cuono, 64 AD2d
847, 407 NYS2d 337 (1978), app. dism 45 Ny2d 960, 411 NYS 566; and of
RPL 8§442-c.

I1- Solong as theissue has beenfully litigated by the parti es,
andis closely enoughrelatedtothe stated charges that thereis no
surpriseor prejudicetothe respondent, the pl eadi ngs may be anended
to conformto t he proof and enconpass a charge whi ch was not stated in
the conplaint. This my be done even wi t hout a formal notion being
made by t he conpl ai nant. Hel man v D xon, 71 M sc. 2d 1057, 338 NYS2d 139
(Civil Ct. NY County, 1972). Inruling onthe notion, the tribunal
must determ ne that had the charge i n question been stated in the
conpl ai nt no addi ti onal evi dence woul d have been forthcomng. Tollinyv
El |l eby, 77 M sc. 2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974).
What i s essential isthat the "matters were raisedinthe proof, were
actually litigated by the parties and were within the broad franework
of the original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NYS2d
36, 46 (Suprene C. Monroe County, 1977), nod. on ot her grnds. 64 AD2d
130, 409 NyS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).

Inthis case, the conpl aint all eges that Bijur and Suj ur viol at ed
RPL 8440-a, but makes no reference to RPL 8442-c. Since, however, the
issues litigatedwithregards tothe all eged viol ation of 8440-a are
t he same as t hose which nust belitigated with regards to an al |l eged
viol ation of 8442-c, and since thoseissueswerefullylitigated, itis
appropriate to anend the pl eadings to include an all egation of a
vi ol ati on of 8442-c by Bijur and Sujur, and they are, therefore, so
amended.

I11- As the representative broker of Sujur, Bijur is responsible
for its | awful operation, Dvisionof Licensing Services v Shulkin, 4
DOS 90, and he may be held | i able for violations of | awwhich occur in
t he operation of the corporation's business solong as heis aware of
t hose viol ati ons. RPL 8442-c. Considering Bijur's testinony that he
was present in the Sujur office on a regul ar basis, and Johnson's
statenent that he was bei ng supervised by Bijur, it is logical to
concl ude that Bijur was awar e t hat Johnson was wor ki ng as an associ at e
br oker on behal f of Sujur, and thereby representing Sujur, at atine
that he was not so |icensed.

| V- RPL 8440-arequires that areal estate broker belicensedin
t he capaci ty under whi ch he conducts busi ness. Di vi sion of Licensing
Services v Lawson, 42 DOS 93. Therefore, a personwhois |licensed as
a real estate broker in his own nane nust obtain a |license as an
associ ate broker before working in that capacity.

V- I n determ ni ng what penalty, if any, toinpose on Johnson |
have taken i nto consi deration the fact that he has previ ously been
found to have denonstrated untrustworthiness and i nconpetence by
failing to maintainan escrowaccount and by failingtoimediately
deliver aduplicate original of an applicationfor alease and al ease
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agreenment to a prospective tenant, and was gi ven t he opti on of payi ng
a $500. 00 fine or having his Iicense suspended for three nonths.
Division of Licensing Services v Johnson, 122 DOS 92.

CONCLUSI ONS OF LAW

1) By permtting Johnson to work as an associ at e br oker of Sujur,
and thereby represent it, when not so |icensed, Bijur and Sujur
vi ol ated RPL 88440-a and 442-c.

2) By workinginthe capacity of associ at e broker of Sujur when
not so |icensed, Johnson viol ated RPL 8440- a.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT John Bi j ur and Suj ur
Real ty Corp. have vi ol ated Real Property Law 88440-a and 442-c, and
accordi ngly, pursuant to Real Property Law8441-c, they shall pay a
fine of $250.00 to t he Department of State on or before August 31,
1993, and upon failuretopay thefinetheir |icenses as real estate
br okers shal |l be suspended for a peri od of one nonth, comrenci ng on
Septenber 1, 1993 and term nating on Septenber 30, 1993; and

| T1S FURTHER DETERM NED THAT Robert L. Johnson has vi ol at ed Real
Property Law 8440-a, and accordi ngly, pursuant to Real Property Law
8441-c, his license as areal estate broker is suspended for a peri od
of one nonth, comrenci ng on Septenmber 1, 1993 and term nating on
Sept enber 30, 1993.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



