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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

JEFFREY G. CHRI STI ANA,
MANOR HOMES BLAKE REALTY, I NC.,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schnei er, on Oct ober 20, 1992 at the of fice of
t he Department of State | ocated at 162 Washi ngt on Avenue, Al bany, New
York 12231.

The respondents, of 1222 Troy Schenect ady Road, Schenect ady, New
York 12309, were represented by John K. Sharkey, Esq., Higgins,
Roberts, Beyerl & Coan, PC, 502 State Street, Schenectady, New York
12305- 2492.

The conpl ai nants were represented by A. Marc Pell egrino, Esgq.
COVPLAI NT

The conplaint in the mtter, as anended, alleges that the
respondent s oper at ed a programunder whi ch their real estate brokerage
clients were asked to enter i nto agreenents to pay, upon the sal e of
t heir houses, $250.00 i n additionto an agreed upon conm ssi on, whi ch
noney was t o serve as anincentive to sal espersons to provide preferen-
tial treatnment to participatingclients; that the fee did not bear any
rel evance to servi ces rendered by t he respondents; and t hat t he program
has been di sconti nued but the respondents continue to retain nonies
coll ected and not yet disbursed.

El NDI NGS OF FACT

1) Notices of hearingtogether with a copy of the conpl ai nt were
served on the respondents by certified mail received by themon
Decenber 20, 1991, and by order dated August 5, 1992 t he conpl ai nt was
amended (Conp. Ex. 1).
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2) Jeffrey G Christianais dulylicensed as areal estate broker
representing Prudential Manor Honmes Bl ake Realty Inc.; Bl ake Realty
I nc.; Manor Homes Bl ake Realty Inc.; and Prudenti al Bl ake G oup Bl ake
Realty Inc., all with minoffices |ocated at 1492 Central Avenue,
Al bany, New York 12205, but operati ng out of corporate headquarters
| ocated at 1222 Troy- Schenectady Road, Schenectady, New York 12309.

3) In August, 1990, after consulting with M. Sharkey and
recei ving his go ahead, the respondents instituted a sal es pronotion
known as t he "Gol d Rush Progrant (the program . The purpose of the
program whi ch was copi ed fromand or simlar to prograns i nstituted by
ot her brokers i n New York and ot her states, was to sti nmul at e busi ness
i nthe depressed real estate market by i ncreasi ng pronotional activity
with regards to participating properties.

Under t he program persons who entered i nt o agency agreenents with
t he respondents for the sal e of their homes were askedto enter into
suppl ementary agreenent s under whi ch t hey woul d pay to t he respondents,
upon t he cl osi ng of the sal es of their houses, $250.00in additionto
t he agreed upon conmm ssion. The fact that the houses were partici pat -
inginthe programwoul d be noted on the for sal e signs posted at t he
houses and on the |istings of property both mai ntainedintherespon-
dents' offices and di stributedto cooperating nenbers of the nultiple
listing service. After forty nine participating hones had been sol d
t he respondent s woul d hol d a cocktail party at which there woul d be a
drawi ng fromt he nanes of all of the sal espersons and br okers who had
br okered t he sal e of those honmes (with one entry for each hone sol d),
and t he per son whose nane was pi cked woul d recei ve $10, 0000. 00, either
entirely for his/herself or to be shared wi th t he broker w th whomt hat
sal esperson or selling broker was associ ated, according to their
ar rangerent (the bal ance of the noney col | ected, $2, 250. 00, was used to
pay for the party) (Conp. Ex. 3).

The respondent s di sconti nued t he programon July 17, 1991 after
recei ving a copy of adeclaratory ruling which di scussed t he proposal
of anot her broker toinstitute the sane type of programand rul ed t hat
it would be unlawful (seeinfra) (Resp. Ex. A-D). By that tinme the
respondent s had i n their possession either $5, 500. 00 or $5, 750. 00 for
propertiesinthe programon which there had been cl osi ngs, and had
conducted two drawi ngs, at each of which they distributed $10, 000. 00.
I n settl enment di scussions with the conpl ai nant t hey have expressed a
willingnesstoreturntotheir fornmer clients the noney which t hey
still hold.

OPI NI ON

|- As noted in the findings of fact, the i ssue of the type of
programinvol ved in this matter was previ ously addressed i n Decl aratory
Rul i ng 91-2, Matter of Dentino, Cammarata & Byrnes, inwhichit was
st at ed:
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"When a real estate broker agrees to assist a
homeowner in the sale of a house, the broker
becones t he agent of t he honmeowner, Rest at enent
(Second) of Agency, section 1, and t he sal esper -
sons associ ated wi th t hat broker who assi st the
br oker i n achi eving the purpose of the agency
beconme the sub-agents of the honmeowner. Re-
stat ement (Second of Agency, sections 79(c) and
80(d).

The rel ati onshi p bet ween an agent or subagent and
aprincipal isfiduciary. It isarelationship
"...founded on trust or confidence reposed by one
personintheintegrity and fidelity of another."
Mobil G| Corp. v Rubenfeld, 72 M sc. 2d 392, 339
N.Y.S. 2d 623, 632 (Civil C., Queens County
1972), aff'd. 77 M sc. 2d 962, 357 N. Y. S. 2d 589
(App. Term1974). The fundanental duties of a
fiduciary are i nposed upon real estate |icensees.
L.A. Gant Realty, Inc. v Quono, 58 A. D. 2d 251,
396 N. Y. S. 2d 524 (4th Dept. 1977). The obj ect of
thisistosecurethe fidelity of the agent to
the principal, and to i nsure the transaction of
t he busi ness of the agency to the best advant age
of the principal. Departnment of State v
&ol dstein, 7 DCs 87, conf'd. sub nomGol dstein v
Departnent of State, 144 A D.2d 463, 533 N Y. S. 2d
1002 (Dept. 1988); Departnent of State v Donati,
17 DOS 90; Departnent of State v G ani ck, 49 DOS
89.

As a fiduciary, areal estate broker is required
to act solely for the benefit of the principal in
all matters connected with the agency. Restate-
ment (Second) of Agency, section 387; Matter of
First Security Financial Services, Inc., DOS
Declaratory Ruling 90-22; Mtter of Kane,
Kessl er, Proujansky, Tullnman, Preiss & Nurnberqg,
P.C., DOS Declaratory Ruling 90-16.

"Agents are bound at all tines to exercise the
ut nost good faith toward their principals. They
must act in accordance with the highest and
truest principles of norality." E co Shoe Manu-
facturers v Sisk, 260 N. Y. 100, 103 (1932). An
agent owes "singl e-eyed service to his principal,
(and) nmust serve hi mwi t h t he ut nost good faith
and loyalty...." Polley v Daniels, 238 A. D. 181,
264 N. Y. S. 194, 197 (3rd Dept. 1933). "The
obj ect of theruleistosecurefidelity fromthe
agent tothe principal andtoinsurethe transac-
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tion of the business tothe best advant age of the
principal."” Department of State v Gol dstein,

supra, at p. 5.

Inlight of the foregoing, it is evident that a
real estate broker or sal esperson has an obl i ga-
tion to devote his or her undiluted efforts
t owar ds t he pur pose of acconpli shingthe sal e of
his or her principal's property, and cannot
devot e a hi gher degree of effort towards the sal e
of one principal's property than to that of
anot her principal's, particularly whenthein-
creased effort results fromthe prospect of
hi gher conpensati on bei ng recei ved by t he agent.
Areal estate broker or sal esperson "owes undi -
vided |l oyalty to his client, unhanpered by obli -
gations to any ot her enpl oyer” Peopl e v People's
Trust Co., 180 A D. 494, 167 N.Y.S. 767, 768 (2nd
Dept. 1917), and a real estate broker or sal es-
person may not place his or her interests before
t hose of his or her principal. A -Co Properties
v Departnent of State, 88 A D.2d 88, 452 N Y. S. 2d
947 (4th Dept. 1982); Brabazon v Cuonp, 49 A D. 2d
430, 375 N. Y. S 2d 435 (3rd Dept. 1975); Edel stein
v _Departnent of State, 16 A D.2d 764, 227
N Y.S 2d 987 (1st Dept. 1962); 1962); Departnent
of Statev J. Vitale Real Estate.lnc., 106 DOS
82, conf'd. subnom OtoJ. Vitale Real Estate
Inc. v. Departnent of State, 102 A. D. 2d 892, 477
N. Y. S. 2d 64 (2nd Dept. 1984); Departnent of State
v_Donati, supra; Department of State v Tony
Phillips, 54 DOS 89.

Thi s Departnment has previously held, inMtter of
First Security Financial Services, Inc., supra,
and Matt er of Kane, Kessler, Proujansky, Tul |l nman,
Prei ss & Nurnberg, P.C., supra, that business
arrangenent s whi ch can be expectedtoresult in
an agent placing his or her interest inacom
m ssi on ahead of the interest of his or her
principal are not to be tolerated. | see no
reason to deviate fromthat holding in this
matt er.

In Gold v Lomenzo, 29 N. Y. 2d 468, 329 N. Y. S. 2d
805 (1972), the Court of Appeals said that
"(b)rokers' fees nust represent charges for
actual services...." 329 N.Y.S.2d at 813. 1In
accordance with that, it has been hel d that the
fees charged by real estate brokers and their
rel evance to actual services perfornmed by t hem
are proper i ssues for consi derati on by t he De-
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partment of State in disciplinary proceedi ngs.
Nevada Realty Corp. v Paterson, 90 A. D. 2D 485,
454 N.Y.S.2d 547 (2nd Dept. 1982); Gudinsky v
Quono, 64 A. D.2d 899, 407 N. Y. S. 2d 887 (2nd Dept .
1978); Department of State v Deitsch, 86 DOS 86.
Since a broker or sal esperson may not gi ve spe-
cial attention to the sale of a property for
which the |licensee will receive an enhanced
comm ssi on, the proposed $250. 00 f ee woul d be
paid by the principal inreturnfor aserviceto
whi ch that principal is otherwiseentitled and
for which the principal has al ready pai d, and,
therefore that fee woul d have no rel evance to
actual services perforned by the broker or sal es-
person.”

The only di fference bet ween t he programdi scussed intheruling
and t hat of the respondents is that the respondents used sone of the
fees paid by their clients for aparty for the eligible sal espersons
and brokers, while the programdi scussed in the ruling had no such
provi sion. Ot her than that insignificant difference the prograns
appear to be identical.

I1- The respondents assert that they are shielded fromany
liability for their conduct because beforeinstitutingthe "CGold Rush”
programt hey consulted with their attorney, M. Sharkey, who advi sed
themthat it was |awful.

I n El ushi ng Kent Realty Corp. v Quono, 55 AD2d 646, 390 NYS2d 146
(1976), it was held that arespondent coul d not be heldto have acted
i mproperly where it undertook certain action (the commencenent of alaw
suit) onthe advice of its attorney, and where there was a reasonabl e
basis for that attorney's advi ce. However, actionwhichisclearlyin
violation of lawis not excused by reliance on the advi ce of | egal
counsel, sinceit isthe public policy of the State of New York "t hat
each i ndi vi dual , by hinself, shoul ders the responsibility for obeying
the law. ..." Butterly & Geenlnc. v Lonenzo, 36 Ny2d 250, 367 NySad
230, 235 (1975). That holdingis particularly apt withregardsto a
vi ol ati on of the Law of Agency, of which a real estate broker is
requi red to have "a general and fair understandi ng." Real Property Law
(RPL) 8441(1)(d). Nevertheless, reliance uponthe advice of | egal
counsel can negate proof of intent, Divisionof Licensing Servicesyv
Gui sto, 34 DOS 92; Departnent of State v Mol e, 40 DOS 86, and may be
consideredinmtigation of the seriousness of aviolation, as may a
i censee' s di scontinuation of his conduct i mmedi ately upon bei ng
advised that it is or mght be unlawful.

[11- 1t cannot be said that the principal involvedinthis matter
shoul d i medi at el y be evi dent t o any real estate broker who consi ders
t he question. Conm ssionrates between real estate brokers and their
principals are fully negotiable, and are not fixed by law. Gold v
Lonmenzo, supra. A real estate broker could, albeit incorrectly,
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consi der the solicitation of the $250. 00 addi ti onal paynment to be
nmerely a negotiation or re-negotiation of a conm ssion, and m ght not
be aware of the full inplications of the procedure. Therefore, while
the institution of such a programwoul d constitute i nconpetency, the
seri ousness of that i nconpetency is | essened by t he degree of sophi sti -
cationinthe reasoni ng behindthe holdinginthedeclaratory ruling.
Also mtigatingis the fact that the respondents di scontinued the
programas soon as they | earned of the declaratory ruling and that t hey
have expressed a wi |l ingness to refund the noney which they still hol d.

| V- WWher e a broker or sal esperson has recei ved noney t o whi ch he
is not entitled, he my be required to return it, together with
interest, as acondition of retention of his license. Kosti ka v Cuono,
41 N. Y. 2d 673, 394 N Y.S 2d 862 (1977); Zelik v Secretary of State, 168
AD2d 215, 562 NYS2d 101 (1990); Edel stein v Departnent of State, 16
A.D. 2d 764, 227 N. Y. S. 2d 987 (1962). Such a conditi on may be i nposed
even when t hat noney has al ready been paid by the | i censee t o anot her
person. Mttleberg v Shaffer, 141 AD2d 643, 529 NYS2d 545 (1988).

CONCLUSI ONS OF LAW

By soliciting and accepting addi ti onal paynments fromtheir clients
withtheinplicationthat as aresult of such paynents those clients
woul d recei ve better service than the clients who decline to nmake such
paynments, thereby seeking special paynents for services to which the
clients were otherwi se entitled and which were, therefore, w thout
rel evance to actual services perforned, the respondents denonstrated
i nconpetency as real estate brokers.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Jeffrey G Chri sti ana and
Manor Homes Bl ake Real ty, I nc. have denonstrated i nconpet ency as real
est ate brokers, and accordi ngly, pursuant to Real Property Law 8441-c,
they are reprimnded therefore, and

| T1S FURTHER DETERM NED THAT al | real estate broker |icenses

i ssued to the respondent s shal | be suspended effective February 1, 1993
unl ess and until they shall have present ed proof satisfactory tothe
Department of State that they have refunded to the payors the
$25, 500. 00 or $25, 750. 00 recei ved by the respondents as part of the
"ol d Rush™ program wi thout regard to whet her t hose paynents have been

previ ously expended i n the operation of the "Gold Rush" programor

otherwi se, together withinterest at thelegal rate for judgenents from
February 1, 1993.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James A. Coon
Deputy Secretary of State



