29 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

ANN COLLI NS,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on March 16 , 1993 at the office of the
Departnment of State | ocated at 162 Washi ngt on Avenue, Al bany, New Yor k.

The respondent, of Bob Howard Inc., 428 Loudonville Road,
Loudonvill e, New York 12211, was represented by David |. Bacon, Esq.,
Li nnan, Bacon & Meyer, 61 Col unbi a Street, Suite 300, A bany, New York
12210- 2736.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COVPLAI NT
The conplaint inthe matter all eges that the respondent viol at ed
19 NYCRR 175. 11 by pl acing a for sal e signon a property without the
perm ssion of the property owner and by failing to renove it after
bei ng asked to by the property owner.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).

2) The respondent is, and at all tinmes herei nafter nenti oned was,
duly licensed as areal estate sal esperson in association w th Bob
Howard I nc. (Howard), 428 Loudonville Road, Loudonville, New York.
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3) OnJuly 8, 1992 t he respondent, acting on behal f of Howard,
entered into an agreenent with the owner of 8 Cherry Tree Road,
Loudonvill e, New York to act as his agent inthe sal e of his property
(Comp. Ex. 5).

8 Cherry Tree Road i s on a |l ot which has no frontage on a public
road. Accesstothelot is providedaten foot wi de paved dri veway on
a twel ve f oot wi de easenent whi ch crosses through the center of the |l ot
known as 6 Cherry Tree Road, whichis to the north of 8 Cherry Tree
Road (Conp. Ex. 4). Because of that physical | ayout, the respondent
percei ved t hat she had a probl emregardi ng t he pl acenent of afor sale
sign. She therefore asked Frank J. Wl lianms, Esq., attorney for the
owner of 8 Cherry Tree Road, if she could place the sign on the
easenment, next to the paved driveway. M. WIllians repliedthat in he
t hought that such a pl acenent woul d be a reasonabl e appurtenance to t he
easenment

The respondent then went to the property and spoke with Sar ah
Howe, co-owner of 6 Cherry Tree Road, and di scussed the matter with
her. Ms. Howe gave t he respondent perm ssionto place afor sal e sign
inaspecifiedpositionbelievedto bewthinthe easenent?!, and on July
10, 1992 t he respondent put up such asigninthe agreed | ocation. At
7:30 P.M on July 14, 1992 Todd Howe, the ot her owner of 6 Cherry Tree
Road t el ephoned the respondent’' s office and | eft a message t hat he
woul d li ke to speak with her about 8 Cherry Tree Road (Resp. Ex. D).

The respondent returned M. Howe's call on July 15, 1992, and he
tol d her that he objected to the pl acenent of the sign. Then, several
days | ater, the respondent heard fromFrank C. Kiepura, Esq., M.
Howe' s attorney, and was againtoldthat M. Howe di d not want t he sign
posted. The respondent explainedthe situationto M. Kiepura, and he
opi ned that she had the right to place a for sale sign within the
easenent and adj acent to the driveway. He saidthat he woul d di scuss
the matter with his client and get back to the respondent, but she
never heard from hi m agai n.

The si gn was posted for atotal of 34 days, during which M. Howe
renmoved it and left it inthe bushes nunerous ti nes. The respondent,
not havi ng seen M. Howe renove t he sign, and t hi nki ng that t he r enoval
m ght be t he acti on of nei ghborhood teenagers, repeatedly put it back
inpositionuntil she herself rempbved it after acontract of sale for
8 Cherry Road was signed.

1 M. Howe's contentionthat his wi fe didnot give perni ssion for
the placing of the sign is unsupported hearsay, and is directly
rebutted by the sworn testimony of the respondent.
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OPI NI ON

19 NYCRR 175. 11 states: "No sign shall ever be placed on any
property by a real estate broker without the consent of the owner." It
is alleged that the respondent viol ated that regul ati on when she
erected the for sale sign.

| f, as t he conpl ai nant argued, and as t he respondent i ntended, the
sign was erected onthe Howe property (6 Cherry Tree Road), the sign
was originally placed with the consent of one of the owners (Ms.
Howe), and, therefore, there was no viol ati on when t he si gn was first
put in position. But, assum ng that the posting of the sign did not
fall withinuses all owed by the easenent, a vi ol ati on di d occur when
t he respondent failed torenove the signafter beingtold by M. Howe
that he objectedtoits presence.? That, however, does not inevitably
| ead to the concl usion that the respondent nust be held |iable for a
vi ol ati on of the regulation.

The respondent did not erect the signuntil after she had been
advi sed by an attorney t hat doi ng so was proper, and she nai ntai ned t he
sign after being advi sed by a second attorney, this tinmethe attorney
representing the Howes, that he too thought that it was proper. In
Fl ushi ng Kent Realty Corp. v Quono, 55 AD2d 646, 390 NYS2d 146 (1976),
it was held that arespondent coul d not be hel d to have acted i nprop-
erly where it undertook certain action onthe advice of its attorney,
and where t here was reasonabl e basis for the attorney's advice. Inthe
present case, considering that answering the questi on of what consti -
tutes the reasonabl e use and enj oynent of an easenent all ows for a
great deal of | eeway and subj ective reasoni ng (49 NY Jur 2d Easenent s,
8117), it cannot be said that there was no reasonabl e basis for the
advi ce recei ved by the respondent fromtwo attorneys. Thisis not a
case where the respondent’' s conduct was clearly inviolationof | aw,
as it woul d have been had t he si gn been posted on t he Howe property
out si de of the area of the easenent, in which case reliance on the
advi ce of counsel woul d not excuse the violation. Butterly & Green | nc.
v _Lonmenzo, 36 NY2d 250, 367 NYS2d 230; D vision of Licensing Services
v_Christiana, 164 DOS 92.

Inlight of the foregoing, the question of whether the posting of
t he sign was a perm tted use under the easenent i s noot, and need not
be addressed.

2 The respondent, arguing that the conpl ai nant has not nmet its
burden of proof, has raised the possibility that the sign m ght
actual |y have been pl aced on town property. That argunent does not,
however, support the respondent’'s defense, i nasnuch as t he conpl ai nt
nmerely referstothe placenent of a signwthout the property owner's
perm ssi on, and does not specify which property owner isreferredto,
and t he respondent’' s testi nony contai ns aninplied adm ssionthat she
had never sought or obtained town perm ssion to erect the sign.
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CONCLUSI ONS OF LAW

By reason of her reasonabl e reliance upon the advice of two
attorneys that she could erect a for sale signw thinthe driveway
easenment t he respondent shoul d not be held liablefor aviolationof 19
NYCRR 175.11.°3

DETERM NATI ON

WHEREFCRE, | T | S HEREBY DETERM NED THATt he char ges her ei n agai nst
Ann Collins are disn ssed.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State

31 nreachingthis conclusion, | have not consi dered t he possi bil -
ity that the sign was ontown property, sincethereisinsufficient
evi dence to concl ude that to be the case and, in any event, boththe
respondent and the Howes did not believe that to be the case.



