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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

CORNELL ASSOCI ATES REALTY, LTD.,
PETER CORNELL, SARA LANDON SOCHA,
and MARY Pl NCKNEY,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he undersi gned, Roger Schneier, on June 3, June 9, July 14 and
Sept enber 24, 1992 at the of fi ce of the Departnent of State | ocat ed at
162 WAashi ngton Avenue, Al bany, New York.

The respondents, Cornell Associates Realty, Ltd. (Cornell Realty)
and Peter J. Cornell, of 5 South Church Street, Schnect ady, New Yor k
12305, Sara Landon Socha, of Bl ackman DeSt ef ano Realty Estate I nc.,
1750 Route 9, Clifton Park, New York 12065, and Mary Lourdes M
Pi nckney, of Bob Howard, Inc., 145 Val |l ey Road, Schnect ady, New Yor k
12309 wer e represent ed by Kevin A Lui brand, Esqg., Tobi n and Denpf, 100
State Street, Al bany New York 12207.

The conpl ai nant was represented by A Marc Pelligrino, Esqg.

THE COVPLAI NT

The conplaint inthe matter all eges that Socha and Pi nckney, whil e
associated with Cornell Realty, negotiated the sal e of atown house by
Cor nel | Devel oprment Cor p. (Cornel | Devel opnent), a corporation of which
Peter Cornell is a principal; that although the respondents were
representing the seller, the purchaser thought that Socha and Pi nckney
were representing her; that representatives of Cornell Realty inserted
nort gage conti ngency, price and down paynent terns i nto t he contract
al t hough the contracts utilized by the respondents were not approved by
t he | ocal bar associ ati on and board of real tors and were not subject to
t he approval of the purchasers' attorneys; that the purchaser was
advi sed by Socha and Pi nckney t hat shoul d she change her m nd her
deposit woul d be returned; that the purchaser enteredinto an agency
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agreenment with Cornell Realty and Pi nckney for the sal e of her house;
t hat Cornel | Devel opnment subsequently enteredinto acontract, brought
about by the efforts of Socha and Pi nckney, working on behal f of
Cornell Realty, tosell the sane t own house to second purchasers; that
the first purchaser was t hen asked by Socha and Pi nckney t o change her
purchase to a di fferent town house, and was agai n assur ed by Pi nckney
t hat her deposit woul d remai n ref undabl e; that no si gned docunents
wher e exchanged between the first purchaser and Cornell Realty or
Cor nel | Devel oprent regardi ng t he change; that when the first purchaser
was unabl e to sel |l her home she requested a refund of her deposit, but
no refund has been forthcom ng; that Peter Cornell has expressed his
refusal to make such arefund; that the first purchaser's attorney
never approved t he change i n town houses; that the second purchasers
wer e al so under the i npression that they were being represented by
Socha and Pi nckney, and asked t hemt o make t he purchase conti ngent on
t he sal e of their hone; that no contingency cl ause was i nsertedinthe
contract, but a clause was inserted givingthe seller theright to
transfer the (second) purchasers to anot her property shoul d t hey not
have sol d their home by a certain date; that the second purchasers
entered into an agency agreenent with Cornell Realty for the sal e of
their home; that because of the failure of their honme to sell the
second purchasers where unabl e to cl ose on t he t own house and made a
request of Peter Cornell and one of his enpl oyees for arefund of their
deposit, which request was refused; that the second purchasers were
able to obtaintherefund of their deposit only after retaining an
attorney and threatening | egal action; and that, therefore, Socha and
Pi nckney engaged i n fraudul ent practices and/ or engaged i n acts of
m srepresentation, failedto mke cl ear for whomt hey were acti ng,
engaged in the unauthorized practice of |aw, and denonstrated
unt rust wor t hi ness and/ or i nconpet ency; that by affirmatively approvi ng
t he acts of Socha and Pi nckney and by retaini ng the deposit paid by the
first purchaser, Peter Cornell engaged in fraudul ent practices and
denonstrat ed unt rustwort hi ness and/ or i nconpet ency; and t hat Cor nel |
Realty is vicariously liable for the foregoing alleged acts of
m sconduct and has t her eby engaged i n fraudul ent practices, engaged i n
t he unaut hori zed practice of | aw, and denonstrat ed untrustwort hi ness
and/ or i nconpetency.

El NDI NGS OF FACT

1) Notices of hearing together with copi es of the conpl ai nt, which
was subsequent |y anmended on t he conpl ai nant' s noti on, were served on
the respondents by certified mail (Conmp. Ex. 1).

2) Peter J. Cornell is, and at all times hereinafter nmenti oned
was, duly licensed as areal estate broker representing Cornell Realty
(Comp. Ex. 3).

At all times hereinafter nmenti oned, Sara Landon Socha was dul y
licensed as a real estate broker associated with Cornell Realty and
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later with Cheryl Orminsla Realty, Inc., and with Bl ackman DeSt ef ano
Real Estate, Inc., with which corporation she was associ ated at the
time of the hearing (Conmp. Ex. 4).1

At all times hereinafter nentioned, Mary Lourdes M Pi nckney was
duly licensed as areal estate sal esperson associ ated with Cornell
Realty and | ater wi th Bob Howard, Inc., with which corporationsheis
currently associated (Conp. Ex. 2).

3) 1n 1988 Cornell Realty was engaged i nthe marketing of atown
house proj ect to be devel oped by Cornel | Devel opnent, known as " Country
Village" and | ocated in the town of Guilderl and, Al bany County, New
York. At thetime, in addition to his position as representative
br oker of Cornell Realty, Peter Cornell was an of fi cer and st ockhol der
of both Cornell Realty and Cornell Devel opnent (Conp. Ex. 5). As part
of the marketing effort, Cornell Realty maintained an on site sal es
office in which Pinckney and Socha worked.

4) Sonetime inthe Spring of 1988 Doneni ca Pel key vi sited Country
Village and met and spoke with a sal esperson nanmed Ji m McGui rk.
Shortly thereafter McCQuirk decided to | eave t he real estate brokerage
busi ness, and he i ntroduced Pel key to Pi nckney, who gave Pel key a
busi ness card whi ch stated t hat Pi nckney was a "sal es associ ate” with
Cornell Realty, and whi ch made no reference to Cornell Devel opnent.
(Conmp. Ex. 11).

Pel key spoke wi t h Pi nckney about possi bly buyi ng a t own house, and
Pel key per cei ved t hat Pi nckney was acti ng as her agent in the projected
transaction.? At the tinme, Pel key was apparently unsure about whet her
she woul d sell or retain and rent out her current honme, in part of
whi ch she al ready had a tenant. She | ooked at various | ocations inthe
devel opnent, which at the tinme was under constructionin stages using
factory built houses. The | ocation which she preferred, 7500 Ant oi -
nette Court, was not yet ready for construction and, Pinckney tol d her,
was going to be nore expensive than Pel key could afford.

! That license was to expire on July 31, 1992. Socha testified
t hat she was not currently active as a broker and had sent the |license
back to t he Department of State. The conputerized license records
contain no indication as to Socha's current |icense status.

2 \Whil e Pinckney testified, after a |l eadi ng questi on whi ch was
obj ected to and t hen rephrased, that she tol d Pel key t hat she was a
sal es agent representing Country Village, shelater testifiedthat she
doesn't recall making such a statenment to Pel key and t hat she was
i ntroduced as an agent for Cornell Realty (trans., pp. 359 and 365).
Pi nckney cl ai ns that her regul ar practicewas totell persons visiting
the sales office "whol'mw th" (trans., p. 388), a procedure which
woul d not necessarily tell that person who Pinckney was representing.
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Pel key deci ded t hat she wi shed to purchase a town house to be
assenbl ed on the | ot at 7090 Suzanne Lane. She was assured by Pi nckney
t hat t he deposit woul d be refundabl e i f her contingenci es were not net,
and was present ed by Pi nckney wi t h a proposed contract, with a purchase
price of $124,900.00 and a nortgage contingency of $40, 000, and
providing for aclosing of title on October 31, 1988, whi ch Pel key
signed on June 24, 1988 (Resp. Ex. A). That contract had been
prepared, on a Cornell Devel opnent form by Socha, whosejobit was to
handl e routi ne contracts. Thereis no evidenceintherecord of whom
Pel key believed Socha was representing.

The contract contai ned a f or maddendumnaki ng t he contract subj ect
to t he approval of Pel key's attorney, whi ch was added after Socha asked
Pel key if she wi shed to have such a contingency added. 3

Pel key submtted the contract to her attorney, who, after
consul tations with Peter Cornell, crossed out several of the para-
graphs, and the changes were initialled by the parties (Conp. Ex. 7 and
Resp. Ex. B). Significantly, while no contingency regardingthe sale
of Pel key's home was added, Pel key' s attorney di d del ete t he cl ause
whi ch provided for the deposit to be retained by the seller as
| i qui dat ed damages shoul d Pel key default on the purchase. | findthat
this supports both Pel key's testinony that she was told that her
deposit woul d be refundable if she couldn't go through with the
purchase, and the conclusion that that prom se was an essenti al
i nducenent to get her to enter into the contract.

Pel key made t hr ee paynents, totaling $15, 502. 60, on the contract:
$2, 500. 00 payabl e to "Country Vil | age Townhouse Escrow Account" upon
signing the contract; $3,012.50 payabl e to Cornel | Devel oprnent as a
deposit on options to be added to the t own house, paid on July 28,
1988; and $9, 990. 10 payable to Cornell Devel opnment as the final
i nstal | mrent of the deposit on the basic house, pai d on August 10, 1988
(Conp. Ex. 9A-C). Sincethe contract providedthat theinitial paynment
did not have to be heldin escrow, it was not infact depositedin that
account, while the second and final paynments were.

On July 21, 1988 Pel key entered i nto an agreenent wi th Pi nckney,
who was acting on behal f of Cornell Realty, pursuant to which Pi nckney
and Cornell Realty were to act as Pel key's agents in the sal e of her
home | ocat ed at 501 Acre Drive, Schenectady, New York (Conp. Ex. 8).
Whi | e t hat created a doubl e agency, with Pi nckney and Cornell Realty
representing buyers and sell ers in nutual | y dependent transactions, the
respondent s di d not expl ai nthe significance of and conflicts i nherent
i nsuch a doubl e agency. Wen that agreenent expired at atine after
Pi nckney had di sconti nued her associationw th Cornell Realty, a new

3Sochatestifiedthat she al so asked Pel key i f she needed t o nake
t he purchase contingent on the sal e of her current honme, and t hat
Pel key responded i n t he negati ve, saying that she wasn't sureif she
woul d need to sel | that hone in order to go through wi th the purchase.
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agency agreenent was entered i nto bet ween Pel key and Pi nckney on
February 1, 1989, with Pi nckney nowacting on behal f of Bob Howard,
Inc. (Comp. Ex. 10).

Approxi matel y two nont hs after she enteredintothe contract to
pur chase 7090 Suzanne Lane, Pel key was cont act ed by Pi nckney about t he
possibility of transferring her contract tothe site which Pel key had
originally preferred, 7500 Antoinette Court (Resp. Ex. Dand M.
Pi nckney tol d Pel key t hat ot her persons had expressed interest in
pur chasi ng t he Suzanne Lane house, and t hat Pel key coul d transfer her
contract wi thout any i ncrease in price. Since Pel key had been unabl e
to sell her house, on August 18, 1988, after i nspecting the property
and recei vi ng assurances that if she coul dn't conpl et e t he purchase she
woul d still get her nobney back, Pel key initialed a change on the
contract of purchase providing that she woul d now be purchasi ng 7500
Ant oi nette Court (Resp. Ex. E).* The change was oral |y approved by
Pel key' s attorney. Accordingto Peter Cornell, the change was nmade as
an accommodationto Pel key inspite of the fact that there was no sal es
contingency in her contract, since property inthe devel opnent was
selling briskly and by maki ng the change the seller could get a
contract on an addi ti onal piece of property and Pel key coul d get what
she originally wanted. | find, however, that the evi dence establ i shes
that nmore than just a brisk market was invol ved, and that in fact
potenti al purchasers nanmed Janes and Janet Fi sch had al ready expressed
interest in purchasing 7090 Suzanne Lane.

Just over anonth later, on Septenber 6, 1988, M. and Ms. Fi sch
entered into acontract to purchase 7090 Suzanne Lane, wi th cl osi ng of
title schedul ed for Novenmber 25, 1988. (Conp. Ex. 13 and 19). They
al so dealt wi th Pi nckney and, just as wi th Pel key, had t he i npr essi on
t hat Pi nckney was representing them?5> Fromher signature on the
contract, the Fi schs understood t hat Socha, who had agai n prepared t he
contract, represented the seller.

Bef ore si gning the contract the Fi schs were asked i f they w shed
t o have an attorney's approval contingency attached, and t hey decl i ned.

4 The respondents have fail ed to produce a copy of the contract
wi t h t he change of address initialed by arepresentative of the seller,
and when questi oned by the Di vi si on of Licensing Services i nvestigator
assigned to the case Peter Cornell was unable to find any witten
record of the change. Wile Cornell clains that the unavailability of
the recordresulted fromhis records beingin disarray because of their
havi ng been noved, he apparently was not abl e t o subsequently produce
anyt hi ng to showthat Cornell|l Devel opnent had enteredintoalegally
bi ndi ng agreenent to change t he addr ess of the house bei ng purchased by
Pel key.

5 Unlike Pel key, however, they believed that Pinckney was al so
representing Cornel |l Devel opnent at the sanetine asit was represent-
ing them
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They di d, however, say that they w shed to have t he purchase conti ngent
on the sal e of their house | ocated at 99 Mapl e Avenue, Voor heesvil |l e,
New Yor k6. They were tol d by bot h Pi nckney and Socha t hat t hey coul d
get their noney back i f their house didn't sell, and Socha sai d t hat
such a conti ngency could bewittenintothe contract. Socha, whois
not an attorney at law, thenwoteinthefollow ng: "Seller reserves
right totransfer contract to 7504 Antoi nette Court if purchaser has
not sol d home at 99 Mapl e Ave, Voor heesvill e by 10/ 15/ 88 at $126, 900. "’
The contract did, however, contain a clause maki ng the purchase
conti ngent upon t he Fi schs obt ai ni ng a nort gage | oan of $30, 000. 00 (t he
full purchase price was $126, 900. 00) .

The Fi schs' house had not sold by the date provided, and on
Cct ober 17, 1988 t he agency agreenent was anended t o reduce t he aski ng
price fromthe origi nal $149,500.00 to $147, 000. 00 ( Conp. Ex. 16).
However the property still did not sell.

On March 14, 1988 Cornel |l Devel opnent sent the Fischs aletter
stating that their town house at 7088 (sic) Suzanne Lane woul d be
avai | abl e for occupancy on May 15, 1989 and t hat they shoul d make
arrangements with their attorney and | ender for a closing (Conmp. Ex.
15). The Fi schs contacted Peter Cornell and WIIiamBenton, President
of Cornell Devel opnment and a shar ehol der of Cornell Realty, and were
toldtotakealittlenoretinetotrytosell their house. However,
by the |l ate spring or early summer they realized that they woul d be
unabl e to sell. They tel ephoned Pinckney and requested a refund.
Pi nckney sai d t hat she woul d see what she coul d do. When a refund was
not forthcom ng, the Fi schs contacted their attorney, who had extensive
correspondence over a period of months with M. Lui brand (who was
acting as attorney for Cornell Devel opnent). Eventual |y, pursuant to a
rel ease dat ed Oct ober 6, 1989 (si gned by Peter Cornell on behal f of
Cornell Realty), they finally received arefund of their deposit (Conp.
Ex. 17 and 24, Resp. Ex. L and O).

I n the nmeanti nme, Pel key had not sol d her house. By the tinethat
Pi nckney finally told her that a potential buyer had appeared onthe
scene, Pel key had suffered such financial and fam |y probl ens that she

6 They had entered i nto an agency agreenent for the sal e of that
house wi t h Pi nckney, who was acti ng on behal f of Cornell Realty, on
Sept enber 5, 1988, the day before they entered into the agreenent to
purchase 7090 Suzanne Lane.

71 do not findconvincingtherespondents' testinony that all the
Fi schs want ed was an assurance that if they couldn't sell their house
promptly they woul d be ableto transfer to another property with no
i ncrease incost, inasnmuch as t he | anguage i nserted by Sochaintothe
contract only protects theinterests of the seller, and does not gi ve
the Fischs any right to require such a transfer. |In fact, Peter
Cornell testifiedthat at the point that the deal was dyi ng the Fi schs
said that they only wanted the | ot on Suzanne Lane.
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coul d no | onger go t hrough with the purchase in Country Vill age evenif

she had sol d her house. In June 1989 she nade a request to Wl Iliam
Benton for arefund. Bentonrefusedto agree tothat request since a

house had been built on the Suzanne Lane | ot8 and he cl ai ned to be
unawar e of any change to Antoinette Court. The contract inhisfile
made no mention of the switch of locations.® He offeredto refund only
$7,500. 00, and i n di scussions with the D vision of Licensing Service's
investigator, Peter Cornell repeatedthe refusal to make a full refund,

claimng that there was a binding contract.

After the Fischs cancelled their contract the house on Suzanne
Lane was | eased t o Orar and Lenore Snowwi th an option to purchase it.
However, inthe fall of 1990 t he house bur ned down and t he Snows noved
to 7500 Aqt oi nette Court, which they bought on Novenber 29, 1990 ( Conp.
Ex. 22).1

OPI NI ON

|- 19 NYCRR 175.7 states that "(a) real estate broker shall make
it clear for which party he is acting...."

"The regul ati on pl aces a heavy burden on the
broker: '"to nmake it clear what the state of
facts are. It isthe broker'sresponsibilityto
be sure that the person with whomhe or sheis
deal i ng understands...." Departnment of Statev
Al o, 24 DOS 87 at 3.

Inconfirmng that determ nation, the Appellate D visionwote that the
regul ation"requires that real estate brokers clearly state for which
party they are acting."” Alno v Shaffer, 149 AD2d 417, 539 NYS2d 765
(1989).

The regul ation applies toreal estate sal espersons as well asto
br okers by reason of the agency rel ati onshi p bet ween t he sal esper sons
and t he brokers wi t h whomt hey are associ ated. The sal esper son nust
make the same disclosures to a client as the lawrequires of the

8 The Antoinette Court | ot remi ned vacant.

% Thi s supports t he concl usi on t hat the purported switch had never
actually been conpleted, in spite of Pelkey having initialedthe
change.

10 The record does not indicate the date of that | ease since in
spite of their agreenent to do so nade at t he hearing, the respondents
failed to produce a copy of the | ease.

11 For some reason the deed was not recorded until January 11,
1991, but the date of the closing is clear fromthe date of the
acknow edgenent .
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sal esperson' s broker, a duty arising out of the sal esperson’'s fiduciary
obligations of full and fair di scl osure and of reasonabl e care, which
require the use by an agent of his or her expertise and skills to
protect the principal from andlimt the principal's exposureto,
ascertai nabl e harmand risks of loss. Divisionof Licensing Services
v_Calamari, 29 DOS 91.

Bot h Pel key and t he Fi schs bel i eved t hat Pi nckney was representi ng
themin their purchases fromCornell Devel opment. Therefore, it is
evi dent that Pinckney, in apparently foll ow ng her usual practice upon
bei ng i ntroduced t o prospecti ve purchasers, did not nake it cl ear whom
she was representing, and di d not make certai n that Pel key and t he
Fi schs under st ood. However, the conclusionwi thregards to Sochais
different. There is no evidence in the record as to whom Pel key
t hought Socha was representing, and t he Fi schs under st ood t hat Socha
was representing Cornell Devel opnent.

I1- Real Estate brokers are permtted to prepare purchase offer
contracts subject to very definite |imtations.

"The I'i ne bet ween such perm tted acts by real
est at e brokers and t he unaut hori zed practi ce of
t he | aw has been recogni zed as thin and difficult
to define and, at tinme, to discern. Wether or
not the services rendered are si npl e or conpl ex
may have had a beari ng on t he out cone, but it has
not been controlling....

The justificationfor grantingtoreal estate
br okers and agents the privilege to conplete
si npl e purchase and sal e docunent s has been sai d
to be the practical aspect of the matter, that
i's, the business need for expedition andthe fact
t hat the broker has a personal interest inthe
transaction. It should be notedinthisregard,
however, that the so-called'sinple contract is
inreality not sinple....The personal interest of
t he broker inthe transacti on and the fact that
he i s enpl oyed by one of t he opposi ng parties are
further reasonstorequirethat, insofar as the
contract entail s |egal advi ce and dr af t smanshi p,
only alawer or | awyers be permttedto prepare
t he docunent, to ensure the del i berate consider-
ation and protection of theinterests andrights
of the parties.

The | aw for bi ds anyone to practice | aw who
has not been found duly qualifiedand|licensedto
do so....Thus, the privil ege accorded to real
est at e brokers and agents nmust be circunscri bed
for the benefit of the public to ensure that such
pr of essi onal s do not exceed t he bounds of their
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conpet ence and, to the detrinent of the innocent
public, prepare docunents t he execution of which
requires a |lawer's scrutiny and expertise."
Duncan & Hill Realty v Dept. of State, 62 AD2d
690, 405 NYS2d 339, 343-344 (1978) (citations
omtted), appeal di sm ssed 45 Ny2d 821, 409 NyS2d
210.

I n preparing a purchase offer contract, real estate brokers and
sal espersons may not i nsert any provision whi ch requires the exercise
of | egal expertise. They may not devise

"l egal terns beyond t he general descri ption of
t he subj ect property, the price and t he nort gage
to be assunmed or given....(and) may readily
protect (thensel ves) froma charge of unl awf ul
practice of lawby insertingin the docunent that
it issubject tothe approval of the respective
attorneys for the parties. Moreover, a real
est at e broker or agent who uses (a purchase of fer
form recommended by a joint coomttee of the bar
associ ati on and real tors associ ati on of his | ocal
county, who refrains frominserting provisions
requiring |l egal expertise and who adheres to t he
gui del i nes agr eed upon by t he Aneri can Bar Asso-
ciation and the National Association of Real
Est at e Brokers. .. has no need to worry about the
propriety of his conduct insuchtransactions.™
Duncan &H || Realty v Dept. of State, supra, 405
NYS2d at 345.

Inthis case there are questions regardi ng two such contracts.
Al'l that Sochainsertedinthe Pel key contract were the descriptive
terms permtted by Duncan &Hill. Therefore, with regards to that
contract she took no actionrequiringlegal expertise. Intheinstance
of the Fisch contract, however, the conclusionis quite different. She
drafted and i nserted | anguage i n that contract which purported to
provide the seller withtheright totransfer the Fischs to adifferent
| ot. Accordingto Socha, the purpose of that cl ause was to protect the
Fischs. However, as discussed in the findings of fact, it only
protected Cornell Devel opnment. Thisis, therefore, a perfect denon-
stration of why the rul e agai nst the insertion in contract of such
matters by real estate brokers and sal espersons nust be strictly
enforced. It is no defenseto say that the Fischs were offered the
opportunity to have t he contract nmade subject to the approval of their
attorney. Under the holding in Duncan & Hill if the broker or
sal espersons is to be protected froma charge of unl awful practice of
law it is not enough to just give a party such an opti on. Rather,
t here nust be i nserted, whether requested or not, a cl ause naki ng t he
enforceability of the contract contingent upon the approval of the
attorneys for both buyer and seller.
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I1'1- Pel key was | ed by Pi nckney t o understand, incorrectly, that
i f she were unabl e to conpl et e t he purchase of the t own house she woul d
receive afull refund of her deposit. That representati on served as an
essential i nducenent to Pel key to enter intothe contract. The Fi schs
wer e t ol d by Pi nckney and Socha t hat their deposit woul d be ref undabl e
if they could not sell their house, although no sal es conti ngency was
inserted in the contract. Socha went so far as to first tell the
Fi schs that such a contingency could bewitteninandtothenwitein
a cl ause protectingonly Cornell Devel opnent by grantingit the right
toswitch the Fischs to another I ot.?!2 The actions by Pi nckney and
Socha in this regard constituted fraudul ent practices, which

"...as usedinrelationto the regul ati on of
commerci al activity, is often broadly construed,
but has generally been interpreted to include
t hose acts whi ch may be characterized as di shon-
est and m sl eading. Since the purpose of such
restrictions onconmercial activityistoafford
t he consum ng public expanded protection from
decepti ve and m sl eadi ng fraud, the application
isordinarily not limtedtoinstances of inten-
tional fraudinthetraditional sense. There-
fore, proof of anintent to defraudis not essen-

tial." Allstatelns. Co. v Foschio, 93 A D. 2d
328, 464 N.Y.S.2d 44, 46-47 (1983) (citations
omtted).

A single fraudul ent practice may be the basis for the i nposition
of disciplinary sanctions. D vision of Licensing Services v Linfoot, 60
DOs 88, conf'd. sub nomHarvey v Shaffer, 156 A. D. 2d 1013, 549 N. Y. S. 2d
296 (1989).

V- As a fiduciary, a real estate broker or salesperson is
prohi bited fromservi ng as a doubl e agent representing partieswth
conflictinginterestsinthe same transaction w thout the inforned

consent of the principals.®® Departnent of Statev MG 11, 21 DOS 92;
Departnment of State v Hone Market Realty, 1 DCS 90; Departnent of State
v Island Preferred Properties, 34 DOS 89. "If dual interests areto be

served, the disclosureto be effective nust | ay bare the truth, w thout

2 1 n wei ghing the testinmony regardi ng whet her Pel key and t he
Fi schs were tol d that their purchases woul d be conti ngent upon their
sel ling their existing houses, |I have beeninfluenced by thefairly | ow
amount s of t he nortgage contingencies inthe purchase contracts, which
i ndi cate that Pel key and the Fi schs needed to obtain substanti al
ampunts of cash in order to conplete the transacti ons.

13 The term"doubl e agent"” is used i n preference to t he nore cormon
"dual agent" as bei ng nore descriptive of theconflict of interests
i nherent in such status.
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anmbiguity or reservation, inall its stark significance."” Wendt v
Fi scher, 243 NY 439, 443 (1926); Guidetti v Tuotti, 52 Msc. 657, 102
NYS 499 (Supreme Ct. App. Term 1907).

"Therefore, areal estate agent nust prove t hat
prior to undertaking to act either as a dual
agent or for an adverse i nterest, the agent nade
full and conpl ete disclosuretoall parties as a
predi cate for obtainingthe consent of the prin-
cipals toproceedinthe undertaking. Boththe
rule and the affirmati ve def ense of full disclo-
sure are wel | settledinlaw Thislegal princi-
pleis anplified by the provisions of 19 NYCRR
175. 7, whi ch nandat es that a real estate broker
shall make it clear for whichparty the agent is
acting, and prohibits the agent fromreceiving
conpensation fromnore than one party except with
the full know edge and consent of all partiesto
the transaction." Departnent of State v Short
Ter m Housi ng, supra, at p. 6.

The prohi bition on doubl e agency wi t hout proper di scl osure does
not apply only to the situation where the agent represents both the
seller and the buyer intheir negotiations with each other. It extends
tosituationsinwhichthe agent represents the parties in separate,
but interrel ated, transacti ons, such as representati on of the seller of
property at the sane time that the agent i s al so representing the buyer
inthe sal e of the buyer's property, particul arly when t he proceeds of
that sale areto be usedinthe purchase. As agent of the seller, the
i censee has t he duty of taking those actions whicharerequiredto
further the sale of the property in the nost expeditious manner
possi bl e. Departnent of State v Hone Market Realty Corp., supra. As
agent of the buyer inthe sale of the buyer's property, thelicensee
has t he duty of obtaining the best price and ternms possible. Cf.,
Departnment of State v Zelik, 61 DOS 87, conf'd. sub nomZelik v
Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990). The licensee's
obligations w || clash when, as can be expected, theinterest of the
buyer in selling his or her property for the best price and terns nmay
del ay t he sal e of that property and t hereby del ay t he purchase of t he
ot her property. Cf., Departnent of State v McG 1|, supra.

It is not necessary that there be a showing of injury to the
principals for there to be a finding that the doubl e agent acted
i mproperly. NewYork Central |Insurance Conpany v National Protection
| nsurance Conpany, 14 NY 84 (1856). Nor isit necessary for thereto
be a finding that the doubl e agent is guilty of actual fraud. Carr v
Nati onal Bank & Loan Co., 167 NY 375 (1901), aff'd. 189 US 426, 23
S.Ct. 513. See, al so, Hasbrouck v Rynkevitch, 25 AD2d 187, 268 NYS2d
604 (1966). "Thisruleis not affected by the exi stence of t he usage
or customof an agent to act for both partiesto aparticul ar transac-
tionunlessit is shownthat the principal has know edge of it." 3 NY
Jur 2d Agency, §201.
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Pi nckney, while acting as the seller's agent and on behal f of
Cornell Realty, enteredinto agreenents to act as t he agent of Pel key
and the Fischs inthe sal es of their houses, transacti ons which were
directly rel ated to, and necessary for, their purchases of town houses,
i nwhichtransactions she and Cornell Realty were agents for Cornell
Devel opnment. Inthe case of the Fischs the conflict was particularly
egregi ous since it had beenrepresentedto themthat, based ontheir
i nstructions, their purchase woul d be made conti ngent upon t he sal e of
t heir house, and t hey understood that such a conti ngency exi sted as a
result of the addition which Socha nade tothe contract. Later, while
still representing Cornell Devel opnent, Pinckney renewed t he agency
agreenment wi th Pel key on behal f of Bob Howard, I nc. The respondents
have of fered no evi dence to showthat full disclosure of, and i nforned
consent to those doubl e agencies was obtained fromthe various
principals, and, therefore, have not established therequired affirnma-
tive defense.

V- Pursuant to RPL 8441(1)(d) real estate brokers arerequiredto
denonstrate their conpetency to transact the busi ness of real estate
broker i n such a mnner as to safeguard the interests of the public.
| ncl uded i n that denonstrati on nust be a showi ng t hat t he broker has a
fair understanding of the general |egal effect of contracts of

It is an essential of contract | awthat a contract for the sal e
of real property

"is void unless the contract or sone note or
menor andumt her eof , expressi ng t he consi derati on,
isinwiting and subscri bed by the party to be
charged therewith, or by his lawful |l y aut hori zed
agent." General Obligations Law 85-703.

On August 18, 1988 Pel key initialed a change to her contract
purportingto transfer her purchase to anewlocation. It is reason-
abl e to concl ude fromt he respondents' failureto produce a copy of
t hat contract bearing an indication of the acceptance of the change by
Cornel | Devel opnment that no such copy exists, and that Pel key was
allowed to be msledinto believingthat she had a bi ndi ng agr eenent
for the purchase of 7500 Antoi nette Court. The only other witten
menor andumof t he change produced by t he respondent s wer e copi es of the
| etter dated August 16, 1988 fromSocha t o Pel key purporting to confirm
t he change (Resp. Ex. Dand M. Socha, however, is not the signatory
on the contract, which was originally signed by Peter Cornell, and
there is nothing in the record which would indicate that she was
authorized to bind Cornell Devel opment by agreeing to contract
amendnments.

VI - Peter Cornell was tol dabout Pinckney's conduct in the Pel key
transaction in his conversations with the Division of Licensing
Service's investigator, but has continuedtoretainthe deposit paid by
Pel key. He was pl aced on noti ce about Socha's i nproper actions with
regards to the Fisch contract by that contract itself, and of

sal e.
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Pi nckney' s and Socha' s m sl eadi ng prom ses regardi ng the refundability
of the Fischs' deposit by the Fischs' request for arefund, yet he
failedtorefundthat deposit until the Fischs' attorney intervened.
Therefore, both he and Cornel | Realty may be hel d responsi bl e for t hat
conduct. Roberts Real Estate v Departnent of State, 80 NY2d 116, 589
NYS2d 392 (1992); RPL 8§442-c.

VI 1 - Were a broker or sal esperson has recei ved noney t o whi ch he,
sheor it isnot entitled, the broker may be required to returnthat
noney, with interest, as a condition of retention of the broker's
i cense. Kostikav Quono, 41 N Y.2d 673, 394 N. Y. S. 2d 862 (1977); Zelik
v Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990); Edel steinv
Departnent of State, 16 A. D. 2d 764, 227 N. Y. S. 2d 987 (1962). Such a
condi ti on may be i nposed even when t hat noney has al r eady been pai d by
the licensee to another personM ttl ebergyv Shaffer, 141 AD2d 643, 529
NYS2d 545 (1988), and so arefund certainly nay be requi red when t hat
noney i s bei ng hel d by a corporation control |l ed by arespondent (Peter
Cornell) whois representative broker of one of the ot her respondents
(Cornell Realty). That is particularly sowhere, as herein, thetwo
corporations, Cornell Realty and Cornel | Devel opment, operatedwith a
unity of interest and in a manner which | eads to the concl usionthat,
at |l east for the purposes of Country Village, they were not truly
separate entities. See, Matter of Sbarro Holding, Inc., 91 AD2d 613,
456 NYS2d 416 (1982); AW FiruCo., Inc. v Ataka &Co., Ltd., 71 AD2d
370, 422 NYS2d 419 (1979); AstrocomeEl ectronics v Lafayette Radio
El ectroni cs Corporation, 63 AD2d 765, 404 NYS2d 742 (1978). As counsel
to the conplainant points out in his post-hearing brief, this disregard
for the separateness of the corporationsis highlighted by the fact
t hat the rel ease pursuant to which the Fischs recei ved t he refund of
t heir deposit was execut ed by Peter Cornell not on behal f of Cornell
Devel opnment, the purported seller, but on behalf of Cornell Realty
(Comp. Ex. 17).

Peter Cornell clainms that the deposit paid by Pel key has been
ear ned because of costs in excess of $40, 000. 00 i ncurred by Cornel |
Devel opnment in carrying the houses for which she contracted. That
claimis faulty. Inthe case of the first house, the contract call ed
for a closing on October 31, 1988. Prior to that date Cornell
Devel opnment entered into a contract to sell the sane house to the
Fischs, with a cl osi ng date of Novenber 25, 1988. Si nce Pel key cannot
be hel d responsi bl e for the Fischs' failureto close, she coul d at nost
be hel d responsi bl e for | ess than a one nonth del ay i nthe cl osi ng.
However, thereis no evidence that she was ever asked to close, and it
is evident fromthe Fisch contract that Cornell Devel opnent di d not
expect her to close onthat house. As for the second house, it appears
t hat Cornel | Devel opnent never enteredinto a binding contract with
Pel key. It woul d be extrenely inequitableto permt the retention of
Pel key' s noney in a situation in which Cornell Devel opment was not
| egal | y bound to perform |n any case, no substantial evidence has
been produced to establish the actual anmobunt of t he cl ai ned expenses
and, therefore, to support what is an affirmative defense.
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CONCLUSI ONS OF LAW

1) By failingto make clear to Pel key and to the Fi schs for which
party she was acti ng, Pinckney, and, by reason of their know edge of
her actions and retention of the benefits derived therefrom Peter
Cornell and Cornell Realty, violated 19 NYCRR175. 7 and denonstr at ed
unt rustwort hi ness and i nconpet ency as a real estate sal esperson and as
real estate brokers.

2) By inserting into the Fisch contract a clause requiring a
| awyer's scrutiny and experti se when t hat contract was not subject to
t he approval of the attorneys for the parties, Socha, and, by reason of
t heir know edge of her actions and retention of the benefits derived
therefrom Peter Cornell and Cornell Realty, engaged i n t he unaut ho-
ri zed practice of | awand denonstrat ed untrustworthi ness and i nconpe-
tency as real estate brokers.

3) By m sl eadi ng Pel key and t he Fi schs as to the refundability of
t heir deposits, Pinckney, and, by reason of their know edge of her
actions and retention of the benefits derived therefrom Peter Cornell
and Cornel | Realty, engaged in fraudul ent practi ces and denonstr at ed
unt rust wor t hi ness and i nconpet ency as a real estate sal esperson and as
real estate brokers.

4) By m sl eading the Fischs as to the refundability of their
deposit, Socha, and, by reason of their know edge of her actions and
retention of the benefits derived therefrom Peter Cornell and
Cornell Realty, engaged in a fraudul ent practice and denonstrated
untrustworthi ness and i nconpetency as real estate brokers.

5) By acting as doubl e agents i nthe Pel key and Fi sch transacti ons
wi t hout the required disclosure, and, therefore, without the fully
i nformed consent of their principals, Pinckney, and, by reason of their
know edge of her actions and retention of the benefits derived therefrom
Peter Cornell and Cornell Realty, denonstrated untrustworthiness and
i nconpetency as a real estate sal esperson and as real estate brokers.

6) By i nsi sting on hol di ng Pel key | i abl e on a change to her contract
of purchase whi ch was never execut ed on behal f of Cornell Devel opnent, and
whi ch, therefore, never becane effective, Peter Cornell denonstrated
i nconpetency with regards to the |l aw of contracts, and denonstrat ed
untrustwort hi ness.

DETERM NATI ON

WHEREFCRE, | T | S HEREBY DETERM NED THAT Mary Pi nckney has engaged i n
fraudul ent practices and has denonstrat ed untrustwort hi ness and i nconpe-
tency, and accordingly, pursuant to Real Property Law 8441-c, her |icense
as a real estate sal esperson is revoked, effective imediately, and

| T1S FURTHER DETERM NED THAT Sar a Landon Socha has engaged in a
fraudul ent practice and has denonstrat ed unt rustworthi ness and i nconpe-
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tency, and accordingly, pursuant to Real Property Law 8441-c, her |icense
as areal estate broker is, if it has been renewed, suspended for a
period of one year, comenci ng on March 1, 1993 and term nating on
February 28, 1994, or, if it has not been renewed, it shall uponits
renewal be suspended for a period of one year, and

| T1S FURTHER DETERM NED THAT Pet er Cor nel |l and Cornel |l Associ at es
Real ty Ltd. have engaged i n fraudul ent practi ces and have denonstr at ed
unt rustwort hi ness and i nconpet ency, and accordi ngly, pursuant to Real
Property Law 8441-c, their |icenses as real estate brokers are revoked,
effective i medi ately. Should they ever reapply for licensure, such
appl i cations shall not be considered until they have presented proof
acceptabl e to the Departnent of State that they have refunded t he sumof
$15, 502. 60, together with interest at the | egal rate for judgenents
(currently nine percent) fromJuly 1, 1989 to Doneni ca Pel key.

These are ny fi ndi ngs of fact together with my opi ni on and concl u-
sions of law. | reconmmend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



