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STATE OF NEW YORK

DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

RAYMOND COSTELLO d/ b/ a
R COSTELLO REALTY COMPANY,

Respondent .

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on January 6, 1997 at the office of the
Departnment of State |located at 270 Broadway, New York, New York.

The respondent, of 2206 Starling Avenue, Bronx, New York 10462,
havi ng been advised of his right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represented by Assistant Litigation Counsel
Scott L. Nedane, Esq.

COVPLAI NT

The complaint in the matter alleges that the respondent:
Conduct ed busi ness under an unlicensed nane; refused to return an
unear ned deposit; and failed to satisfy a judgenent obtai ned agai nst
him for the unearned deposit.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conplaint was
served on the respondent by certified mail on Novenber 7, 1996
(State's Ex. 1).

2) The respondent is, and at all times hereinafter nentioned
was, duly licensed as a real estate broker using the tradeame "R
Costell o Realty Conpany,"” with an office |ocated at 2206 Starling
Avenue, Bronx, New York 10462 (State's Ex. 2).

3) At all tines hereinafter nentioned the respondent engaged in
t he busi ness of real estate brokerage under the nane "Starling Realty
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Corp." (Starling) (State's Ex. 4 and 5). No license as a real estate
br oker has been issued under that name, although when the applicant
submitted his application for the March, 1996 renewal of his |icense,
which was well after the events which are the subject of this
proceedi ng, he nmentioned on the formthat he was using that nane.
Starling is a fam |y owned corporation of whichhe respondent is a
shar ehol der and which, in his capacity of president, is controlled
by the respondent.

4) Sonetine in early July, 1994, d arence Nel son spoke with the
respondent about renting an apartnent | ocated at 3834 Bar nes Avenue,
Bronx, New York, which was owned by the respondent. The respondent
agreed to rent the apartnment to M. Nel son and his wi fe, who had al so
vi ewed the apartnent, for a nonthly rent of $825.00, with the Nel sons
to pay an additional $825.00 as securityand a brokerage comm ssion
of $1,237.50.' The rental was to be subject to a one year |ease, and
t he respondent told M. Nelson that he would have to give him an
$825. 00 deposit to hold the apartnment. Accordingly, several days
|ater M. Nel son gave the respondent $825.00 cash.

The evidence is equivocal, and insufficient to reach a
concl usion, on the question whether at the tine of discussing the
proposed rental M. Nelson told the respondent that he would need to
obtain the approval of theDepartnment of Social Services (DSS) for
the rental. It is clear, however, that such approval was,jn fact,
required, and that it was not granted.

Bei ng unabl e to obtai n DSS approval for the rental, the Nel sons
were unable to, and did not, execute the | ease and take possession
of the apartnent. Accordingly, after the apartnent had been kept off
the market for a nonth or slightly |onger, M. Nelson asked the
respondent for a refund of the $825. 00 deposit. The respondent told
himthat he would have to wait until the apartnent was re-rented.
However, although such rental was eventually effectuated, the
respondent has failed to refund the deposit.

5) Not havi ng received a refund, M. Nel son eventual |y cormenced
a small clainsaction against Starling in Gvil Court, Bronx County.
When no one appeared on behalf of Starling an inquest was taken, and
the arbitrator granted M. Nelson a judgenent in the amount of
$849. 14 i ncl udi ng i nterest and di sbursenents (I ndex No. S.C. 4646/ 94)
(State's Ex. 6). On Decenber 12, 1994 M. Nel son sent the respondent
a copy of notice of judgenent by registered mail (State's Ex. 7), but
there is no evidence that the respondent received the nmail. On
January 26, 1995 M. Nelson gave the New York City Sheriff a
"Requi sition Request for Small Cains Execution," (State's Ex. 8),

! The issue of whether the respondent was entitled to seek a
commi ssionfor the rental of an apartnment owned by hi mwas not rai sed
in the proceedi ngs.
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but again there is no evidence what, if anything, the Sheriff didin
response to that requisition.

On July 23, 1996 M. NeJane wote to the respondent and advi sed
him of the need to satisfy the judgenment (State's Ex. 9). On
Sept enber 9, 1996, having received that letter, the respondent
t el ephoned M. NeJdanme and asked for a copy of the judgenent, which
M. NeJdanme sent to himthat sane day (State's Ex. 10). Al though he
recei ved the copy of the judgenent, the respondent never contacted
M. NeJdane again. The only action which the respondent took wth
regards tothe judgenent was to visit the courthouse and | earn that
he woul d have to go to the archives because of theage of case. He
has not satisfiedthe judgenent, and has not taken any substantive
action to appeal it, re-open it, or have it vacated.

CPI NI ON

|- As the party which initiated the hearing, the burden is on
t he conpl ai nant to prove, bysubstantial evidence, the truth of the
charges set forth in the conplaint. State Adm nistrative Procedure
Act (SAPA), 8306(1). Substantial evidence is that which areasonabl e
m nd coul d accept as supporting a conclusion or ultimate fact. G ay
v Adduci, 73 N Y.2d 741, 536 N. Y.S.2d 40 (1988). "The question...is
whet her a conclusion or ultinatefact may be extracted reasonabl y--
probatively and logically." Gty of Wica Board of Water Supply v
New York State Health Departnent, 96 A D.2d 710, 465N Y.S. 2d 365,
366 (1983)(citations omtted).

- So long as the issue has been fully litigated by the
parties, and is closely enough related to the stated charges that
there is no surprise or prejudice to the respondent, the pleadings
may be amended to conformto the proof and enconpass a&harge which
was not stated in the conplaint. This may be done even wi thout a
formal notion being made by the conplainant. Helman v D xon, 71
M sc.2d 1057, 338 NYS2d 139 (Gvil C. NY County, 1972). 1n ruling
on the notion, the tribunal nust determne that had the charge in
guestion been stated in the conplaint no additional evidence would
have been forthcomng. Tollinv Elleby, 77 M sc. 2d 708, 354 NYS2d 856
(Gvil . NY County, 1974). What is essential is that the "matters
were raised in the proof, were actually litigated by the parties and
were within the broad framework of the original pleadings."” Cooper
v Morin, 91 Msc.2d 302, 398 NYS2d 36, 46 (Supreme C. Monroe County,
1977), nmod. on other grnds. 64 AD2d 130, 409 NyS2d 30 (1978), aff'd.
49 Ny2d 69, 424 NyS2d 168 (1979).

I1'1- The conpl ai nt al | eges that al t hough |icensed under the nane
"R Costello Realty Conpany"” the respondent conducted busi ness under
the unlicensed nane of "StarlingRealty." The evidence establishes
that the name used by the respondentwas, in fact, "Starling Realty
Corp." Considering that the i ssue of the use by the respondent of the
name "Starling RealtyCorp." was fully litigated w thout objection,
and that the simlarity between the nane all eged in the conplaint and
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that actually used is so great as to negate any possibility of
surprise or prejudice, the conplaint is anended sua sponte to charge
t hat the respondent did busi ness under the unlicensed nanme "Starling
Realty Corp."

A real estate broker whow shes to conduct brokerage business
under a name other than that on his license nmust apply for a |icense
under that newnane. Real Property Law (RPL) 8441[1][a]. Division of
Li censi ng Services v Cucci, 65 DOS 95; Divisionof Licensing Services
v Perry, 57 DOS 95; Division of Licensing Services v Morse 12 DOS
95; Division of Licensing Services v Scala, 38 DOS 94; Division of
Li censi ng Services v Fel d, 147 DCS 93; Divi sion of Licensing Services
v Cruz, 8 DOS 93; Division of Licensing Services v Fishman 153 DOS
92; Division of Licensing Servicesv Selkin, 47 DOS 92; Division of
Licensing Services v Tripoli, 96 DOS 91; Departnent of State v
Prater, 29 DOS 88; Departnent of State v Lonbardo, 30 DOS 86. The
respondent was | i censed only under the trade name "R Costello Realty
Conpany." By doi ng busi ness under the nane "Starling Realty Corp."
he viol ated that statute?

It appears fromthe evidence that as of the date of the hearing
t he respondent was still doing business under the unlicensed nane.
He i s adnoni shed, therefore, that in order to continue to do busi ness
as Starling Realty Corp. he nust first obtain a corporate real estate
broker's |icense for that corporation. RPL 8441-Db[2].

| V- The conplaint alleges that when M. Nelson gave the
respondent the deposit it was conditioned on his wife liking the
apartnent, and that the offer to rent the apartnent was w t hdrawn by
M. Nelson when his wife did not agree to the rental. The evi dence,
however, established that there never was a question of whether Ms.
Nel son liked the apartnment, and that what prevented the rental was
the failure to obtain DSS approval, sonething which is not even
alluded to in the conpl aint. Thus, the facts as proven are so
different fromwhat was alleged in the conplaint that | find that,
with regards to those allegations, it would be unduly prejudicial to
anmend the conplaint to conformto the proof.

V- The conpl aint alleges that M. Nelson obtained a judgenent
agai nst the respondent. In fact, the judgenent was obtai ned agai nst
Starling. However, the issue of the judgenent, a copy ofahich was
had been i n t he respondent’'s possession for several nonths, was fully
litigated without objection by the respondent. Accordingly, the
conplaint is anended to charge that the judgenent was agai nst
Starling.

2 The question of whether it was an additional violation for the
respondent to do business throughan unlicensed corporation was not
rai sed in the proceedi ngs.
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The respondent has failed to either satisfy or take steps to
appeal, re-open, or vacate the judgenent. Even if he wasot aware
of the judgenent until being contacted about it by M. NeJdane, he has
now had several nonths to act. "The failure to pay a judgenent which
has been | awful ly obtained, without a showing that he is unable to
do so, is a denonstration of untrustworthiness by a real estate
broker. Departnent of State v Feldman, 113 DOS 80, conf'd. sub nom
Fel dman v Departnment of State, 81 AD2d 553, 440 NyS2d 541 (1981);
Di vision of Licensing Services v Shulkin, 40 DOS 90; Division of
Li censing Services v Janus, 33 DOS 89." Division of Licensing
Services v Harrington 123 DOS 93 at 4.

Al t hough the judgment is against Starling, and not the
respondent, it arises directly out of his conduct. The respondent
is a shareholder and the president of Starling. In response to a
guestion as to how nuch of the corporation he owns he responded "I
pretty much control all of it" (transcript, p. 40, line 25 to p. 41,
line 2). Under those circunstances, his failure to see to it that
the corporation satisfies the judgenent is as nuch a denonstration
of untrustworthiness as it would be were the judgenent against the
respondent hinmself. Cf. Division of Licensing Services v First
Atlantic Realty Inc., 64 DOS 88.

CONCLUSI ONS OF LAW

1) By engaging in the business of real estate brokerage under
an unlicensed nanme the respondent violated RPL 8441[1][a] and
denonstrat ed i nconpetency as a real estate broker.

2) The conplainant failed to establish bysubstantial evidence
that in spite of the fact that he had accepted a deposit from M.
Nel son conditioned on Ms. Nelson w fe accepting the apartnent he
refused to refund that deposit when Ms. Nelson did not accept the
apartnent, and that charge should be dism ssed. SAPA 8306[1].

3) By failing to satisfy or have Starling satisfy the judgenent
obtained by M. Nel son the respondent has denobnstrated
untrustworthiness as a real estate broker.

DETERM NATI ON

VWHEREFORE, | T |I'S HEREBY DETERM NED THAT Raynond Costel |l o has
violated Real Property Law 8441[1][a] and has denonstrated
inconmpetency and untrustworthiness as a real estate broker, and
accordingly, pursuant to Real Property Law 8441-c, he shall pay a
fine of $750 to the Department of State on or before February 28,
1997, and shouldhe fail to pay the fine then his Iicense as a rea
est ate broker shall be suspended for a period of one nonth conmenci ng
with the recei pt by the Division of Licensing Services of his |icense
certificate and pocket card. Upon paynent of the fine or term nation
of the suspension in |lieu thereof the respondent's |icensashall be
further suspended until he shall produce proof satisfactory to the
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Departnment of Statethat he has fully satisfied the judgnment in the
matter of Clarence AL Nelson v Starling Realty Inc., Gvil Court,
Bronx County, IndexNo. S.C 4646/94, together with interest at the
| egal rate for judgenents (currently 9% fromNovenber 22, 1994. The
respondent is directed to send the fine and proof of satisfaction of
t he judgenent, or inlieu thereof his |license certificate and pocket
card, to: Thomas F. MGath, Revenue Unit, Departnment of State,
Di vi sion of Licensing Services, 84 Holland Avenue, Al bany, Ny 1220.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: January 28, 1997



