55 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaints of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON
- agai nst -

DANI EL DAVI D, REAL ESTATE SALESPERSON,
and EMERI TO BENI TEZ, JERRY SYMS, and
DANUTA BRODZI NSKA, REPRESENTATI VE REAL
ESTATE BROKERS OF ZLOTO REALTY INC. d/b/a
CENTURY 21 AMERI CAN REALTY

Respondent s.

The above noted matter canme on for a consolidated hearing
bef ore the undersi gned, Roger Schneier, on March 22, 1996 at the
office of the Departnent of State |located at 270 Broadway, New
Yor k, New York, New YorKk.

Dani el David, of Century 21 Best Inc., 76-26 Broadway,
El mhurst, New York 11372, and Enerito Benitez, Jerry Syns, and
Danut a Brodzi nska, of Zloto Realty Inc. d/b/a Century 21 American
Realty (hereinafter "Zl oto"), 705 Seneca Avenue, R dgewood, New
Yor k 11385, havi ng been advi sed of their right to be represented by
an attorney, appeared pro se.

The conplainant was represented by Supervising License
| nvesti gator Bernard Friend.

COVPLAI NT

The conplaints allege that David, acting in his capacity as a
real estate sal esperson associated wwth Zloto, solicited alisting
of a residential honme for sale from a honmeowner whose nane and
address appears on the cease and desist |ist for Queens County, in
violation of 19 NYCRR 175.17; that the other respondents, all
representative brokers of Zloto, are also guilty of violating the
cease and desist ruled and failed to properly supervise David, in
violation of 19 NYCRR 175.21[a]; and that by reason therefore the
respondents have denonstrated untrustworthi ness and i nconpetency.
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FI NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaint
wer e served on the respondents by certified mil (State's Ex. 1, 2,
and 3).

2) Daniel Davidis duly licensed as a real estate sal esperson
i nassociationwth Century 21 Best Inc., 76-26 Broadway, El mhurst,
New Yor k 11373 (State's Ex. 7). At all tinmes hereinafter nmenti oned
he was |icensed as a real estate sal esperson in association with
Zl ot o.

3) Emerito Benitez, Jr., Jerry Synms, and Danuta Brodzi nska
are, and at all tines hereinafter nentioned were, duly |licensed as
real estate broker representing Zloto (State's Ex. 4, 5, and 6).

4) On June 27, 1995 Vito F. Maranzano received in the mail at
his two fam |y house | ocated at 71-52 67th Pl ace, d endal e, Queens,
New York, a flyer containing the following text (State's Ex. 8):

"Century 21 AVMERI CANA REALTY
&
Dani el David

HAVE DONE | T AGAI NI !'!

Just Sol d
YOUR NEI GHBOR S HOUSE AT:
58-04 78th Ave
d endal e
WE CAN HELP YOU SELL YOURS TOO !!

Call Daniel Now !!

At CENTURY 21 AMERI CANA
"The Realtor with Proven Results
718-417- 1155
705 SENECA AVE, RI DGEWOOD 11385"

5) Maranzano's nane and address were at the tinme l[isted on a
Cease and Desist |ist dated May 10, 1995 (State's Ex. 9), a copy of
which was in the possession of David, and had been |isted on
previously issued |ists for a nunber of years.

6) Prior to the event in question all of the sal espersons
associated with Zl oto, including David, had been instructed that
they were required to avoid soliciting persons whose nanes and
addr esses appeared on the cease and desist |ist. That requirenent
was restated at periodic staff neetings.

OPI NI ON
|- Pursuant to Real Property Law (RPL) 8442-h[3]: the

Secretary of State may establish cease and desi st zones; the owners
of residential property within those zones may request that their



-3-

nanmes and addresses be included on a cease and desist list; and
once such a list has been conplied, real estate brokers and
sal esperson may not solicit agency agreenments for the sale of the
listed properties. 19 NYCRR175.17[b] 1] prohibits the solicitation
by real estate brokers and sal espersons of |istings for sale after
they have received a copy of the cease and desist list, and 19
NYCRR 175.17[d][1] provides that

"solicitation shal | mean an at t enpt
to...obtain a |listing of property for
sale....Solicitation shall include but not be
limted to use of the telephone, mails,
delivery services, per sonal cont act or
ot herwi se causing any solicitation, oral or
witten, direct or by agent: (i) to be
delivered or presented to the owner or anyone
el se at the owner's home address...."

The flyer which David sent to Maranzano was clearly a
proscribed solicitation, a fact not disputed by any of the
respondents.

David clains that he would not have sent the flyer if
Mar anzano had not been added to his prospect list sonetine
previ ously when, while naking "cold calls", he had tel ephoned t he
Mar anzano honme and had spoken with a woman who told him that
al t hough she was not then interested in sellingthe house she m ght
be in the future. That explanation, even if believed, does not
excuse his conduct, as at the time of the alleged cold cal
Mar anzano was al ready included on a cease and desist list.

There is no evidence that would | ead to the conclusion that
David acted wilfully. Rather, it appears that his conduct was the
result of afailure to properly consult the cease and desist |ist,
which is an act of inconpetence. Division of Licensing Services v
Mauro, 128 DOS 92.

I1- Areal estate broker is obligated to supervise the rea
estate brokerage activities of the sal espersons association with
himor her. RPL 8441(1)(d). That supervision nmust consist of

"regul ar, frequent and consistent personal
gui dance, instruction, oversight and superin-
tendence by the real estate broker with re-
spect to the general real estate brokerage
busi ness conducted by the broker, and all
matters relating thereto.” 19 NYCRR 175. 21[ a] .

That duty has been affirned judicially, D vision of Licensing
Services v Guttari, 37A DOS 87, conf'd. 535 NYS2d 284 (AD 1st
Dept. 1988); Friednman v Paterson, 453 NYS2d 819 (1982), aff'd. 58
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NY2d 727, 458 NyS2d 546, and has been restated in nunerous
determ nations of the Departnent of State. D vision of Licensing
Services v Msk, 64 DOS 92; Division of Licensing Services v
Gelinas, 38 DCS 92; Division of Licensing Services v Levenson, 52
DOS 91; Division of Licensing Services v Capetanakis, 42 DOS 90;
Division of Licensing Services v Shulkin, 4 DOS 90. Wher e,
however, the broker has not failed to properly instruct the
sal esperson, and has no reason to be aware that the sal espersonis
engagi ng i n any i nproper conduct, it cannot be said that the broker
failed to neet his or her supervisory obligations.

The respondent brokers distributed the cease and desi st |i st
to their sal espersons, including David, and, on several occasions,
instructed them on its required use. There is nothing in the
record which would establish that they were aware of David's
failure to use the list properly. A broker is not obliged to | ook
at every envel ope which his or her sal esperson mails or to |listen
to every tel ephone conversation which the sal esperson has. Thus,
in this case, the respondent brokers acted reasonably, and
fulfilled their supervisory obligations.

[11- In setting the penalty to be inposed for David's
violation, | have considered the fact that prior to the scheduling
of the hearing he was offered the opportunity to resolve the matter
t hrough the paynent of a fine of $300.00 (State's Ex. 1). \ere
such an of fer of settl enent has been refused and t he respondent has
subsequently been found guilty, it may be proper to inpose a fine
hi gher than that whi ch was asked for in the settlenment offer. Vito
v Jorling, 197 AD2d 822, 603 NYS2d 64 (1993) (finding that it was
proper to i npose a fine of $22,825.00 after an offer to settle for
a $500. 00 penalty was rejected). However, where the respondent
appears honestly to believe that he did nothing wong, he should
not be penalized for exercising his right to a hearing, and the
fine should not be increased.

CONCLUSI ONS OF LAW

1) By soliciting alisting for sale fromthe ower of a house
which was |isted on a currently effective cease and desist |ist,
David violated 19 NYCRR 175.17[c][1], and thereby denonstrated
i nconpetency as a real estate sal esperson.

2) The conplainant has failed to establish by substantia
evi dence that Benitez, Syns, and Brodzinska failed to properly
supervi se David or are otherw se responsible for his violation,
and, therefore, the conplaints against them nust be dism ssed.
State Adm nistrative Procedure Act 8306[1].
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DETERM NATI ON

VWHEREFORE, | T |S HEREBY DETERM NED THAT Dani el David has
denmonstrated inconpetency, and accordingly, pursuant to Real
Property Law 8441-c, he shall pay a fine of $300.00 to the
Departnment of State on or before May 31, 1996, and should he fail
to pay the fine by that date his license as a real estate
sal esperson shall be suspended for a period of one nonth,
conmenci ng on June 1, 1996 and term nati ng on June 30, 1996. He is
directed to send the fine, or in the alternative his license
certificates, to Thomas F. MG ath, Revenue Unit, Departnent of
State, Division of Licensing Services, 84 Hol |l and Avenue, Al bany,
New York 12208.

IT 1S FURTHER DETERM NED THAT the charges herein against
Enerito Benitez, Jerry Synms, and Danuta Brodzi nska are di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of |aw | reconmmend the approval of this
det er m nati on.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



