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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
Dl VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

FRED S. DORFNAN

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on March 30 and May 11, 1999 at the
office of the Departnent of State |ocated at 270 Broadway, New
Yor k, New YorKk.

The respondent did not appear.

The conpl ai nant was represented by Litigation Counsel Laurence
Sor onen, Esq.

When the proceedings were opened on March 30th M. Soronen
presented five copies of a letter dated March 23, 1999 from the
respondent to the tribunal which were nmailed to M. Soronen in
Al bany (State's Ex. 1). No copy of the letter was ever received
directly by the tribunal. In that letter the respondent requested
an adj ournment because, he said, his primary business is out of
state and he woul d not be back in New York until April 21, 1999%
and in order to seek counsel. Because that request was not in
conpliance with the applicable rule of the tribunal (19 NYCRR
400.11), the matter went forward at that time. However, when it
devel oped that it could not be established that the respondent had
received the notice of hearing at |east ten days prior to the
hearing, Real Property Law (RPL) 8441-e[2], the mtter was
adj our ned.

On May 7, 1999 the tribunal received a letter from the
respondent, thistinme mailed fromthe post office in Smthtown, New

YInterestingly, the letter was mail ed fromthe post office in
Pat chogue, New Yor k.
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York and notarized in New York State, in which he stated that he
woul d not be back in New York until June 1st, and, still, that he
needed to seek counsel. As the |letter contained neither tel ephone
nor tel efax nunbers, the respondent was advised in a letter mail ed
the same day that his untinmely and i nconpl ete request was deni ed.

COVPLAI NT

The conpl ai nt, as anended on the record on March 30, 1999 to
w t hdraw one of the charges w thout prejudice, alleges that the
respondent conducted real estate brokerage activity under a
unl i censed nane and entity, and failed and refused to cooperate
with the Departnent of State's investigation of his alleged
wr ongdoi ng.

FI NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaint
wer e served on the respondent by certified and regular first class
mai | addressed and mailed to him at his last known business
address. The certified mail was posted on March 3, 1999, and was
returned by the Postal Service marked "uncl ai med" after severa
attenpts at delivery. The uncertified mail was posted on March 10,
1999 and, based on the respondent’'s letter of March 23, 1999, was
apparently received by hi mon or about that date (State's Ex. 1, 2,
3 and 4).

2) The respondent is duly licensed as a real estate broker in
hi s individual nanme pursuant to a |icense expiring on Cctober 10,
1999 (State's Ex. 2).

3) During at least the year 1995 the respondent, acting
t hr ough Lodo Managenment Corp. (hereinafter "Lodo"), engaged in the
managenent of real property for conpensation. H's mnanagenent
activities included the leasing to tenants of residential real
property on behalf of Domnic Palma, a landlord (State's Ex. 5 and
6) . The respondent was the President, Secretary, and sole
shar ehol der of Lodo (State's Ex. 6A), which was not licensed to
engage i n the busi ness of real estate brokerage in the State of New
York (State's Ex. 7).

4) On Sept enber 24, 1998 Seni or License | nvestigator Steven J.
Wakely wote to the respondent at his | ast known busi ness address
(State's Ex. 8). M. Wakely had been attenpting to contact the
respondent by tel ephone with regards to an investigation which he
was conducting based on a conplaint received fromM. Palm, who
clainms that the respondent has failed to give hi man accounting or
copi es of the records of his nmanagenent of M. Palnm's property.
The respondent had not replied to several tel ephone nessages which
M. Wakely had left for him
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In his letter, which was not returned by the Postal Service,
M. Wakely directed the respondent to appear at the conplainant's
of fice in Hauppauge, New York on October 2, 1998, and to bring
certain records with him The respondent neither appeared as
directed nor replied to the letter.

On COctober 2, 1998 M. Wikely sent another letter to the
respondent, by certified mail, this time directing himto appear
with the required records on Cctober 13, 1998. Although the letter
was delivered on Cctober 5, 1998 (State's Ex. 8), once again there
was no response from or appearance by, the respondent.

M. Wakely also nmade several visits to the respondent's
office. On each occasion the office was cl osed.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The holding of an ex parte quasi-judicial admnistrative
heari ng was perm ssi bl e, inasnuch as there i s evidence that notice
of the place, time and purpose of the hearing was properly served.
RPL 8442-e[2]; Patterson v Departnment of State, 36 AD2d 616, 312
NYS2d 300 (1970); Matter of the Application of Rose Ann Weis, 118
DOS 93.

I1- Pursuant to RPL 8440-a no corporation nay engage in the
busi ness of real estate brokerage wi thout being |icensed to do so.
I ncl uded i n the busi ness of real estate brokerage is the renting of
real property. RPL 8440[1]. Lodo was not a licensed real estate
broker. Therefore, by engaging in the |easing of real property
t hrough that corporation the respondent violated RPL 8440-a and
denonstrated untrustworthi ness and i nconpetency as a real estate
br oker .

The fact that the respondent was |licensed as a real estate
broker in his own nanme is of no inport. A real estate broker who
or which w shes to conduct brokerage busi ness under a nane ot her
than that on his/her/its license nmust apply for a |icense under
that new nane. RPL 8441[1][a]. D vision of Licensing Services v
Cucci, 65 DOS 95; Division of Licensing Services v Perry, 57 DOS
95; Division of Licensing Services v Morse, 12 DOS 95; Divi sion of
Li censing Services v Scala, 38 DOS 94; Division of Licensing
Services v Feld, 147 DOS 93; Division of Licensing Services v Cruz,
8 DOS 93; Division of Licensing Services v Fishman, 153 DOS 92;
Di vision of Licensing Services v Selkin, 47 DOS 92; Division of
Licensing Services v Tripoli, 96 DOS 91; Departnent of State v
Prater, 29 DOS 88; Departnent of State v Lonbardo, 30 DOS 86.

I11- RPL 8442-e[5] states:

"The secretary of state shall have the power
to enforce the provisions of this article and
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upon conpl aint of any person, or on his own
initiative, to investigate any violation
t hereof or to investigate the business, busi-
ness practices and business nethods of any
person, firm or corporation applying for or
holding a license as a real estate broker or
sal esman, if in the opinion of the secretary
of state such investigation is warranted.
Each such applicant or |icensee shall be
obl i ged, on request of the secretary of state,
to supply such information as may be required
concerning his or its business, business
practices or business nethods, or proposed
busi ness practices or nethods."

Pursuant to RPL 8442-] the Secretary of State has the
authority to delegate to enpl oyees of the Departnent of State the
above powers to conpel a licensee to supply information

The respondent failed to conply with the conplainant's
requests that he cooperate with its investigation of M. Palm's
conpl ai nt when he did not respond to I nvestigator Wakely's letters
and tel ephone calls. That non-cooperation was a violation of RPL
442-e[5]. Division of Licensing Services v Lawson, 42 DCS 93.

| V- Where a broker or sal esperson has received noney to which
he is not entitled, he may be required to return it, together with
interest, as a condition of retention of his |license. Donati Vv
Shaffer, 83 Ny2d 828, 611 NYS2d 495 (1994); Kostika v Cuono, 41
N.Y.2d 673, 394 N Y.S 2d 862 (1977); Zelik v Secretary of State,
168 AD2d 215, 562 NyS2d 101 (1990); Edelstein v Departnent of
State, 16 A .D.2d 764, 227 N.Y.S.2d 987 (1962). Accordingly, the
respondent should be required to refund all conm ssions and fees
received by Lodo from M. Pal ma.

DETERM NATI ON

WHEREFORE | T | S HEREBY DETERM NED THAT Fred S. Dorfnan has
violated Real Property Law 88440-a and 442-¢[5] and has
denmonstrated untrustworthiness and inconpetency. Accordi ngly,
pursuant to Real Property Law 8441-c, he shall pay a fine of
$1, 000. 00 to the Departnent of State on or before May 28, 1999, and
upon failure to pay such fine his Iicense as a real estate broker
shal|l be suspended until the fine is paid, and

| T IS FURTHER DETERM NED THAT pursuant to Real Property Law
8441-c the real estate broker's license issued to Fred S. Dorfman
i's suspended effective i mediately and until such tinme as he shall
have fully conplied with the conplainant's investigation and nade
a full and satisfactory accounting to Dom nic Pal ma regarding his
managenment of M. Palma's real property, shall have paid to M.
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Palma all mnoney due and owing to him as established by the
accounting, together withinterest at thelegal rate for judgenents
(currently 9% per year) fromthe date(s) on which paynent of that
noney to M. Palnma was originally due, and shall have refunded to
M. Palma all conmm ssion's and other fees paid by or on behal f of
M. Palma to Lodo Managenent Corp., together with interest at the
| egal rate from judgenents fromthe date(s) of such paynent(s).

The respondent is directed to send paynent of the fine in the
form of a certified check or noney order and his license
certificate and pocket card to Usha Barat, Custoner Service Unit,
Departnment of State, Division of Licensing Services, 84 Holland
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 12, 1999



