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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

BARRY S. FEI NSM TH,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on January 24, 2000 at the of fi ce of the Departnent of
State located at 123 WIlliam Street, New York, New York.

The respondent was represent ed by Roger H Madon, Esq., P.C., 125
Park Avenue, Suite 1600, New York, New York 10017.

The conpl ai nant was represented by Litigation Counsel Laurence
Sor onen, Esq.

COMVPLAI NT

The conpl ai nt al |l eges that the respondent has engaged in the
busi ness of Apartnent | nformati on Vendor, al though not |icensedto do
so, and continues to do soinviolation of aconsent order previously
execut ed.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on the respondent by certified miil (State's Ex. 1).

2) The respondent is, and at all times hereinafter nmenti oned was,
duly I i censed as a Real Estate Broker representing Apartnment G oup
Inc., 44 East 29t h Street, New York, New York 10016, where he and it
mai ntain an office. Heis not, and since at | east Novenmber 1, 1992
(the earliest date for which records are avail abl e) has not been
i censed as an Apartnent | nformati on Vendor or apartnent shari ng agent
(State's Ex. 1).

3) On January 19, 1999, in settl enent of a previous conpl ai nt
(Resp. Ex. B), the respondent, acting on behalf of hinmself and
Apartment Group Inc., and represented by counsel, consented to
i mredi at el y cease and desi st fromengagi ng i n t he busi ness of Apart nent
| nf ormati on Vendor as definedin Article 12-Cof the Real Property Law
(RPL) unless and until duly licensed to do so by the Departnent of
State (State's Ex. 1).
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4) Commencing no | ater than early 1999 t he respondent operat ed an
| nt er net websi te under the nane "The Apartnent Store."” At sone point
t he name of the site was changed to "Apartnment Stores.com ™ On t hat
site he offered, and continuesto offer, inreturnfor the paynent of
afee (currently $79.99), to provide individuals with one nonth of
access tolistings of apartnments avail abl e for rent and a credit report
prepared by athird party and mai |l ed t o subscri bers inresponseto an
el ectronic directiveissued fromthe respondent’'s office. For a period
of time accesstothelistings for two additional nont hs was provi ded
for an additi onal fee of $25.00 per nonth. Although on February 1,
1999 M. Madon, acting as the respondent’s attorney, was i nfornmed by
M . Soronen that he consi dered t hat net hod of operati onto be unl awf ul
(Resp. Ex. A), the respondent di d not cease naki ng such pai d ext ensi ons
avai l abl e until after he was servedwith the conplaint inthis matter
(which was mailed on COctober 5, 1999).

Initially thelistings were for properties |ocated only in New
York, but, withthe change of nanme, |istings becane avail abl e for ot her
| ocationsinthe United States as well. However, any particul ar user
isrestrictedtolistings for the one state which that user chooses
upon registration.

5) The listings which the respondent makes avail able on his
websi t e are obt ai ned froml andl ords and fromnewspapers such as The New
York Times and the Village Voi ce.

6) The expl anati on of how Apart nent St ores. comoper at es gi ven on
t he respondent’' s web site at ww. nyapt st ore. com about. html states that
"The Apartment Store is Manhattan's premer no fee real estate
service." |t goes on to discuss the fees charged by it and its
conpetition, the services providedwithregards tothe availability of
apartnent listings, and states "subscriptionincludes acredit report”
(State's Ex. 3).

7) Inregisteringtousethe respondent's website custoners are
required to give their addresses and t el ephone nunbers (including zip
codes) (State's Ex. 3).

8) The respondent has an arrangenment w t h Yahoo. comunder whi ch
t he respondent provi des Yahoowth hislistings (wththe addresses
del et ed), and persons who conduct web searches on the Yahoo site for
apartnment |istings matching those provi ded by the respondent are
referred to Apartnent Stores.com

9) The conmputer server for the website is | ocated i n Bet hel,
Washi ngton. However, the content of thesiteis enteredelectronically
fromthe respondent’'s New York City office, whereits enpl oyees are
| ocated. The respondent mai ntai ns a New Yor k bank account for the
deposit of the fees received fromsubscribers to his website, which
fees are eventual ly routed to that account after initially being paid
by credit card through a bank in the State of Washi ngton.

OPI NI ON

| - Pursuant to Real Property Law (RPL) 8446-b, no person nmay "act
or engage i n the busi ness as an Apartnent I nformation Vendor inthis
state wi thout first having obtainedalicense fromthe secretary of
state.”™ An "Apartnent Information Vendor" is
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"any person who engages in the business of
claimng, demanding, charging, receiving,
col l ecting, or contracting for the collection of,
a fee froma custoner for furnishinginformation
concerning thelocation and avail ability of real
property, including apartnment housi ng, whi ch may
be | eased, rented, shared or subl et as a private
dwel I i ng, abode, or place of residence."” RPL
8446-a[ 2] .

An "advance fee" is

"any fee cl ai ned, demanded, charged, received or
col | ected froma cust oner before the custoner has
| eased or rented a private dwelling, abode or
pl ace of residence through the information
provi ded by an apartnment i nformati on vendor." RPL
8446-a[ 3] .

Nowhere inthe statuteis there any limtation of coverageto
per sons who supply information by a particul ar neans, such as i n person
or inwriting, or an exenption fromcoverage for persons who supply
i nformation by some ot her neans, such as el ectronic. Division of
Li censing Services v Wang, 23 DOS 00. Nor, contrary to the
respondent's assertions that as a Real Estate Broker he may sell
informati onregarding the availability of rental apartnments wi thout a
I i cense as an Apartnent I nformation Vendor, is there any exenption for
licensed real estate brokers.

"Whileit istruethat prior tothe enactnent of
t he apartnent i nformati on vendor | awsone courts
hel d t hat such activities requiredlicensure as
a real estate broker (Peoplev Biss, 81 M sc2d
449, 365 NYS2d 983 (1975); Peopl e v S ckinger, 79
M sc2d 572, 360 NYS2d 796 (1974)), it is also
true that with the enactnent of the statute the
| aw changed.

"When the Legislature enacted the apartnment
information vendor |law, it carved out for speci al
attention an area of the real estate business in
whi ch it deci ded that the public required speci al
protection, and i nposed on |icensees speci al
requi renments above and beyond t hose pl aced on
real estate brokers. Accordingly, unlikeinthe
practice of real estate brokerage, apartnent
information vendors nmust establish special
i nterest bearingtrust accounts inthe m ni mum
anount of five thousand dol | ars (RPL 8446-b[ 6],
are required to use specially approved contracts
(RPL 8446-c[1]), may be required to file
quarterly reports with the Secretary of State
(RPL 8446-c[4]), may not retain nore than fifteen
dol | ars of any advance fee when a rental has not
been effectuated (RPL8446-c[5][a], and are
forbidden to charge a fee in excess of one
mont h' s rent (RPL 8446-c[5][Db])." Division of
Li censing Services v Mc Dernott, 318 DOS 97.
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There can be no question but that during the periodof tinein
whi ch the respondent coll ected fees for additional access to his
listings of apartnents after theinitial one nonth period had expired
t he respondent was acting as an unlicensed Apartnment | nformation
Vendor. His argunent that the $25.00 fee was not related to the
provi di ng of |istings, but rather an additional feefor the credit
report, isillogical. The credit report having been paidfor withthe
initial fee, the respondent presented no evi dence, and does not ar gue,
t hat additional costs for thecredit feewreincurredat thetine of
t he extensi on of accesstothelistings. H s claimthat the additional
fee "rationalizes the deep di scounted charge for the credit report”
(mermorandum p. 10) ignores the fact that he testifiedthat his charge
for the credit report isinthe m d-range of that charged by ot hers,
and t hat the evi dence establ i shes that the charge provides himw th an
anpl e profit over what i s charged by the third party provider.?! That
t he r espondent ceased maki ng such ext ensi ons of access avail abl e after
bei ng served wi t h the conpl ai nt herei ninnoway excuses the viol ati on.

The respondent contends that in the current operation of
Apart ment Stores. comthe re-sale of credit reports conpiled by athird
party is the primary function of the business, and t hat apart nent
listings are provided free of charge. An exam nation of the
i nformati on provi ded on his website, however, refutes that contention.
The cl ear enphasi s of that informationis that Apartnment Stores.com
makes varied apartnment listings in New York City available to
subscri bers for | ess that the conpetitioncharges. Custoners are, in
fact, referred to the respondent’'s website by Yahoo.comwhen t hey
conduct on |ine searches for apartnment |istings. The provisionof the
credit report is incidental and does not exenpt the respondent's
busi ness fromthe requirenent that it be |icensed as an Apart nent
I nf ormati on Vendor, as the essence of the service for which his
custoners are paying is the access tothe apartnent |istings. D vision
of Licensing Services v Wang, supra.

I1- The respondent argues that because the server fromwhich
Apartments. comoperates i s | ocat ed out si de of the State of New York,
and cont act between Apartnents.comandit's paying custonersis all
done t hrough that server, he is not doing business inthis state.
However, his office, enpl oyees, and bank account are all | ocated within
New York State. Fromthat office his enployees i nput dataintothe
apartnent |isting data base, which data base i s then accessed by payi ng
custonmers in, inter alia, New York State.

As t he conpl ai nant poi nts out, the respondent has cl early been
conducting significant business withinthe State of New York. 1In
People v WrldInteractive Gam ng Corporationet al., 1999 N. Y. M sc.
LEXI S 425 (Sup. Ct. NY County, 7/22/99, Index. No. 404428/ 98), the
def endant, a Del aware Corporationw th headquarters in Bohem a, New

Inaletter of February 9, 1999 to M. Soronen (Resp. Ex. A) M.
Madon justifiedthe $25. 00 charge as bei ng needed to cover the cost of
advertising, telephone, rent, utilities, insurance, postage and
stationary, professional fees, sal es cost, m scel | aneous (conputer
upgr ades, software, paper, cartridges, accounting), and, significantly,
websi t e mai nt enance, website connection, and website hosting. None of
t hose costs relate to the onetinme provision of the credit report.
They do, however, clearly relate to providing apartnment |istings.
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Yor k, had an Anti guan subsi di ary cor porati on which operated a casinoin
Antigua. That subsidiary, whichthe Court found was the alter ego of
t he parent corporation, devel oped interactive software and purchased
conput er servers which wereinstalledinAntiguato allowusers around
the worldto ganbl e fromtheir hone conputers. The subsidi ary pronoted
its casino at its website, and advertised onthe Internet andin a
nati onal ganbling magazi ne. The pronoti on was targeted nationally and
was vi ewed by New York residents. Users of the ganbling opportunities
wererequiredtoregister. If they entered an address i n a state which
permtted | and based ganbl i ng t hey were grant ed perm ssi on to ganbl e.
I f not, they were deni ed perm ssion, but they coul dthenre-register by
entering an address i n a state such as Nevada, and then were perm tted
to ganbl e after first having wired noney to open bank accounts in
Antigua. The Court found that having purposefully engaged in
significant activities the defendant was subject to New York
jurisdiction. Thesituationhereinis remarkably simlar inthat the
respondent: Maintains his officein NewYork and oper ates hi s busi ness
fromthat of fice; maintains his website on an out of state server; in
ef fect advertises on the internet through his arrangement wth
Yahoo. com has hi s enpl oyees edit his website fromthe New York office;
and knowi ngly provides listings of apartnments in NewYork to persons in
New Yor k.2 See, al so, People v Lipsitz, 174 Msc. 2d 571, 663 NYS2d 468
(Suprenme Court, NY County, 1997).

I1'1- The respondent argues t hat because the Secretary of State has
opined, inaletter inresponsetoa State Senator's i nquiry on behal f
of Lan Lan WAng, a constituent who was engaged i n t he operation of an
unl i censed Apartnent I nformati on Vendor business, that the statuteis
"onerous and shoul d be anended” (Resp. Ex. C), it is inproper for the
Departnent of State to seekto enforcethelawas it nowstands. That
argunment, which the respondent fails to support with citations to any
case | aw whatsoever, is totally lacking in merit.

| V- The respondent, freely and with the advi se of counsel, entered
i nto an agreenent with the conpl ai nant wherein he agreed t o cease and
desi st for the operati on of an unli censed Apartnent | nfornation Vendor
business. Inspite of that, he continued to operate such a busi ness,
albeit inasonewhat alteredform It is clear fromhis testinony that
he never t ook t he agreenent seri ously because i n his opini on he never
acted as an apartnent i nformation vendor and, in any case, againinhis
opi nion, heis not subject tothe Apartnent I nformati on Vendor Law
(trans. p. 47). H s actions and testinony denonstrate an unaccept ably
cavalier attitude towards his obligations and comm t nents.

CONCLUSI ONS OF LAW

1) By operating an unlicensed Apartnent |nformation Vendor
busi ness the respondent violated Real Property Law 8446-b and
denonstrated untrustworthi ness and i nconpetency as a Real Estate
Br oker .

2 The respondent deni es havi ng knowl edge of the | ocation of his
subscri bers. That informationis, however, entered on his servers and
is, therefore, availableto him as is denonstrated by the fact that
the credit reports are mailed tothe subscribers at the direction of
the respondent's office.
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2) By failing to abi de by his agreenent to cease and desi st from
t he operation of an unlicensed Apartnment | nformation Business the
respondent denonstrated untrustworthi ness and i nconpet ency as a Real
Est at e Broker.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Barry S. Feinsm th has
vi ol ated Real Property Law 8446-b and has denonstrated
unt rustwort hi ness and i nconpet ency, and accordi ngly, pursuant to Real
Property Law 8441-c, he shall pay a fine of $1, 000. 00 t o t he Depart nent
of State on or before June 30, 2000, and should he fail to pay said
fine any and all |icenses as a Real Estate Broker i ssuedto hi mshall
be suspended commenci ng July 1, 2000 until such fi ne shall have been
pai d, and upon paynent of the fine said |licenses shall be further
suspended unti| such time as he has presented proof satisfactory tothe
Departnent of State that he, either directly or through any busi ness
controlled by him is nolonger engagedinthe State of NewYork i nthe
busi ness of Apartnent | nformati on Vendor as defi ned by General Busi ness
Law 8446-a[2]. The respondent is directed to send such proof and a
certifiedcheck or noney order for the fine payable to "Secretary of
State", or his license certificate(s) and pocket card(s), to Usha
Barat, Custoner Service Unit, Departnment of State, Division of
Li censing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: May 30, 2000



