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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conpl aint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON
- agai nst -

ELLEN FELD, | NDI VI DUALLY AND AS
REPRESENTATI VE BROKER OF HAMPTON MANCR
REALTY LTD.

Respondent .

Pursuant to the designation duly nmade by the Hon. Gail S.
Shaffer, Secretary of State, the above noted matter cane on for
heari ng before the undersi gned, Roger Schneier, on Decenber 14,
1993 at the office of the Departnent of State |ocated at 270
Br oadway, New York, New York.

The respondent, of One Fifth Avenue, Pel ham New York 10803,
havi ng been advi sed of her right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represented by Tinothy J. Mhar, Esq.
COVPLAI NT

The conplaint in the matter alleges that the respondent
entered into an agreenent to split a real estate brokerage
comm ssion with an unlicensed entity in violation of Real Property
Law (RPL) 8442; permitted and authorized an unlicensed entity to
engage in real estate activity in violation of RPL 8440-a; engaged
inreal estate activities under an unlicensed nanme in violation of
RPL 8441; and failed to supervise the activities of a real estate
sal esperson associated with her agency, thereby denonstrating
untrustwort hi ness and/ or inconpetency.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).
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2) The respondent is, and at all tines hereinafter nentioned
was, duly licensed as a real estate broker representing Hanpton
Manor Realty Ltd. (Hanmpton) at One Fifth Avenue, Pel ham New York
10803, and representi ng Hudson Manor Realty Ltd. at 699 West 239t h
Street, Bronx, New York 10463 (Conp. Ex. 2).

3) In July, 1990 the respondent and Thomas F. Diskin, a real
estate sal esperson |icensed in associ ation wi th Hanpton, incorpo-
rated The Real Estate Auction Center Inc. (Auction Center). The
pur pose of Auction Center, of which D skin was president and the
respondent was vi ce-president, was to market real property through
the instrunentality of auctions in association wth Hanpton.
Auction Center, which was never licensed as a real estate broker
(Conp. Ex. 3), shared office space with the respondent and
conducted business until the end of 1991. The corporation was
di ssol ved on May 18, 1992. Wiile it operated, Auction Center paid
its own operating expenses, and paid one-half of the office rent
for six nonths.

Prior to formng the corporation the respondent and Diskin
t ook various steps to ascertain the legality of their plan: they
twice spoke with a person in the office of the New York State
Attorney General to whomthey outlined their plan to sell coopera-
tives and condom niunms, and were told that Hanpton's |icense as a
broker was all that they needed; they spoke twice with a represen-
tative of the conplainant inits Al bany office and asked i f Auction
Center needed a license, and were told that it did not®, they spoke
with the attorney for the Westchester County Board of Realtors (a
private trade association), who told themthat their plan sounded
| egal to him they checked with the governnents of the Westchester
County and t he Town of Pel ham and were told that they did not need
an auctioneer's |license; and they attended an auctioneers'
associ ati on convention where they learned that it was the regul ar
practice of auctioneers to sell real property by auction while
relying on the |icenses of cooperating brokers, a practice which
was confirmed by various adverti senents placed by auctioneers in
the New York Tines (Resp. Ex. B)

I n operation, Auction Center, working in cooperation with
Hanmpt on, woul d obtain listings of homes for sale. It would then
advertise the hones, nostly on cable television but also in
newspapers, and woul d prepare and distribute brochures about the
hones. All of the advertising was paid for by the home owners.

Persons tel ephoning the Auction Center in response to the
adverti senents woul d be shown t he hones by either the respondent or

! The respondent has no records of the names of the persons
with whom she spoke in the Attorney Ceneral's or conplainant's
of fices.
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Diskin. It was hoped that as a result of the show ng potentia
buyers would register to bid on the properties, for which they
woul d pay a $35. 00 fee, and woul d then either submt seal ed bids or
woul d participate in an open, on site auction. |In fact, no one
ever registered to bid, and there never were any auctions of the
five properties for which listings were obtained. As a result,
Auction Center |ost noney and never realized a profit. Had there
been any sales, the sellers would have been obligated to pay
Hanpt on a conm ssion of 4% of the sales price, and Hanpton woul d
have paid 25% of that conm ssion to Auction Center

4) On July 11, 1991 Elise and Carl Kaltenbach entered into a
contract with Auction Center pursuant to which it, in association
w th Hanpton, would have an exclusive right to sell their Bronx-
ville hone at auction (Conp. Ex. 5). The Kal tenbachs paid Auction
Center a total of $2,000.00 (Conp. Ex. 6), which was used to defray
the costs of marketing their property, which included the cable
tel evision advertising and advertisenents in the New York Tines
(Conmp. Ex. 7 and 8), and the preparation and distribution of a

col or brochure. In addition, Auction Center advertised the house
for three weeks in the Westchester Gannett newspapers at its own
expense. In spite of the fact that three open houses were held and

t here were two addi ti onal show ngs by appoi nt nent (Conp. Ex. 9), no
one ever registered to bid on the property, and no aucti on was ever
conduct ed.

On Novenber 18, 1991 the Kaltenbach's brought suit against
Auction Center in the Small Cainms Court of the Town of Pel ham
all eging breach of contract, msrepresentation, and operation
W thout a license. By decision dated February 6, 1992 Town Justi ce
Ant hony Pasquantonio found for Auction Center and dism ssed the
conpl ai nt (Resp. Ex. A).

OPI NI ON

|- RPL 8442 provides that it is unlawful for a real estate
broker to pay any part of a fee, conm ssion or other conpensation
recei ved by the broker to any person for any service, help or aid
inselling real property unless that personis aduly |icensed real
estate sal esperson reqgqularly associated with the broker or is a
duly licensed real estate broker. Division of Licensing Services
v _Eksteen, 49 DOS 88. The respondent contends that this provision
does not relate to paynents such as those anticipated by her
agreenent with Auction Center, since Auction Center was nerely
provi ding marketing services. Wile such a distinction clearly
applies in sone instances, such as in paynents to an advertising
agency for designing and pl aci ng adverti senents, it does not apply
where the unlicensed person, or in this case corporation, insti-
gates and enters into an agency agreenent with the owner of real
property for the sale of that property, handles inquiries from
potential purchasers about the property, arranges to show the
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property to those potential purchasers, and i s expected t o conduct
t he actual sale.

I1- RPL 8440-a provides that no person, co-partnership or
corporation may engage in the business of real estate broker
W t hout being so licensed. A "real estate broker" is a person,
firmor corporation which, for another and for val uabl e consi der -
ation, anong other things lists for sale, at auction or otherw se,
or attenpts to negotiate a sale, at auction or otherw se, real
property (RPL 8440[ 1] O.

Auction Center was clearly a "real estate broker," and, just
as clearly, being unlicensed, was acting in violationof RPL 8440-a
when it |listed hones for sal e and attenpted to obtain bids on those
hones. The respondent cooperated with and permtted those
unlicensed activities.

I11- A real estate broker who w shes to conduct brokerage
busi ness under a nane ot her than that on his |icense nust apply for
a |l icense under that new nane, Real Property Law (RPL) 8441(1)(a),
and the conducting of real estate brokerage business on behal f of
an unlicensed corporation is a violation of RPL 8440-a. Division
of Licensing Services v Cruz, 8 DOS 93; Division of Licensing
Services v Fishman, 153 DOS 92; Division of Licensing Services v
Sel kin, 47 DOS 92; Division of Licensing Services v Tripoli, 96 DOS
91; Departnent of State v Prater, 29 DOS 88; Departnent of State v
Lonbardo, 30 DOS 86.

V- It is clear that the respondent did not intentionally
violate the law. In fact, she nmade concerted efforts to determ ne
whet her her proposed net hod of doi ng busi ness with Auction Center,
whi ch she had di scovered was a nethod used by a nunber of other
conpanies, was lawful. Wile the fact that she nmay have received
faulty advice fromenpl oyees of the governnment agenci es which she
clains to have contacted does not create an estoppel or shield the
respondent fromliability for her actions, Parkview Associates v
City of New York, 71 Ny2d 274, 525 NYS2d 176 (1988); State of New

York v Ferro, AD2d__, 592 NYS2d 516 (1993), the respondent's
apparently honest efforts to conply with the | aw certainly nust be
taken into consideration as a mtigating factor. It is also noted

that the respondent received no financial benefits from the
operation of Auction Center, all of the noney paid by property
owners having been used to pronote the sale of those properties,
and that there is no evidence that the respondent has been the
subject of prior disciplinary proceedings. Accordingly, the
appropriate sanctioninthis caseis afine, rather than revocation
of the respondent's |icenses.

CONCLUSI ONS OF LAW
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1) By agreeing to share Hanpton's commissions wth an
unl i censed corporationinreturn for its assistance in the sale of
real property, the respondent denonstrated i nconpetency as a real
estate broker.

2) By cooperating with and permtting the unlicensed rea
estate brokerage activities of Auction Center in violation of RPL
8440-a the respondent denonstrated inconpetency as a real estate
br oker .

3) By showing real property to potential purchasers on behal f
of Auction Center, and by serving as an officer of that corpora-
tion, the respondent engaged in real estate brokerage activities
under an unlicensed nane in violation of RPL 8441.

4) The conpl ai nant has presented no proof that the respondent
failed to supervise Diskin's activities as a real estate sal esper-
son, and that charge should be di sm ssed.

DETERM NATI ON

VWHEREFORE, | T |S HEREBY DETERM NED THAT Ellen Feld has
vi ol ated Real Property Law 8441 and has denonstrated i nconpet ency,
and accordi ngly, pursuant to Real Property Law 8441-c, she shal
pay a fine of $500.00 to the Departnment of State on or before
January 31, 1994, and should she fail to pay the fine then her
| icenses as a real estate broker shall be suspended for a period of
one nonth, commencing on February 1, 1994 and term nating on
February 28, 1994, both dates inclusive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



