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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
Dl VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

VI OLA B. FlI UMERA and DONALD T. OGDEN,

Respondent s.
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on July 2 and Septenber 24, 1997 at
the New York State office building, 44 Hawl ey Street, Bi nghanton,
New Yor k.

Viola B. Fiunera of D.T. Ogden Real Estate, 233 Delaware
Street, Walton, New York 13856 was represented by Terence P.
O Leary, Esq., O Leary & Van Buren, 49 North Street, P. O Box 177,
Wal t on, New York 13856.

Donal d T. Ogden, having agreed to a settl enent of the charges
against himprior to the opening of the hearing, was not present.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJdane, Esq.

COVPLAI NT

The conplaint inthe matter, as it relates to Ms. Fiunera, the
remai ni ng respondent, alleges: That from at |east January, 1992
until Septenber 27, 1994 Ms. Fiunera acted and held herself out as
a real estate broker associated with M. Ogden although not
licensed inthat capacity; that Ms. Fiunera fal sely told the buyers
of a hone that radon test results were acceptabl e and favorabl e;
that at the closing Ms. Fiunera failed to provided the buyers of
the home with a copy of the radon test report; and that by reason
thereof Ms. Fiunmera engaged in fraud or a fraudul ent practice,
engaged i n unlicensed activities in violation of Real Property Law
(RPL) 8441-c, and denonstrated untrustworthiness and/or
i nconpet ence.
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FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on Ms. Fiunera by certified mail delivered on May 23, 1997
(State's Ex. 1).

2) Fromat | east January 31, 1990 until January 31, 1996 Ms.
Fiumera was duly licensed as a real estate broker in her individual
nanme. Commenci ng on Septenber 27, 1994, when she | earned of the
| egal requirenent to do so, she also becane licensed as a real
estate broker in association with Donald T. Ogden. That
associ ati on was changed to D. T. Ogyden Real Estate on May 1, 1996,
and the license reflecting that associationis currently in effect
Wi th an expiration date of Septenber 27, 1998 (State's Ex. 2). At
all times, including when licensed in her individual name, she
wor ked under the nanme of Ogden Real Estate.

3) In or about WMarch, 1992 M. Jan Meleszko, who was
interested in purchasing a house, went to M. QOgden's real estate
of fice and spoke with Ms. Fiunera. Acting on behalf of M. (Ogden
(State's Ex. 4), Ms. Fiunera showed M. M el eszko several hones,
and, eventually, he decided that he was interested in a house on
Cenetery Road in the Village of Trout Creek, New York owned by M.
and Ms. Richard Seaman (hereinafter "the house"). He told her
about his interest, and that any purchase woul d be conti ngent upon
termte, water, and radon tests, which she said that she woul d have
done.

The next day M. M el eszko brought his wife to see the house,
whi ch she also liked. M. Fiunera was again infornmed that a radon
test would need to been done.

4) On March 7, 1992 the M el eszkos and M. Seanon entered into
a contract of purchase and sale for the house. Ms. Fiunera
wi t nessed that contract on behal f of M. Ogden (State's Ex. 3). On
May 26, 1992 a second contract, this tinme containing a clause
provi di ng that the sal e was conti ngent upon sati sfactory results of
termte, radon, and wat er i nspections or tests, was executed (Resp.
Ex. A).

5) On June 5, 1992 the house was inspected for termtes, and
a radon test was conducted, by Victor Accurso of South Shore Pest
Control Co. (State's Ex. 5). M. Accurso was recomended by Ms.
Fiunmera, who had no prior experience with radon testing. At the
time of the inspection and test the M el eszkos were informed that
there was no termte problem and on June 10, 1992 a witten radon
testing report was i ssued by Radon Testing Corporation of Aneri ca,
the conpany to which M. Accurso apparently sent the test
cani sters. That report, which was mailed to Ms. Fiunmera at "QOgden
Real ty" on June 13, 1992 (State's Ex. 7) and received and read by
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her on June 15, 1992%, indicated that the house contained a radon
concentration of 4.3 pico Curies per liter, a level which, if
existingwi thinalivable area, called for consideration of further
action (State's Ex. 6). The radon test had, however, been
conducted in the cellar of the house, a non-living area containing
t he furnace and hot water heater.

6) Closing of title on the house occurred on Tuesday June 16,
1992. At that tinme Ms. Fiunmera gave the M el eszkos the results of
the water test, but told themthat she had m splaced the witten
report of the radon test, which she had received the previ ous day,
and that she would mail it tothem 1In atelephone conversation on
the previous Friday she had she indicated that she had not yet
received the witten report, but had been told by tel ephone that
the results were acceptable. In fact, Ms. Fiunera had had a
conversation with M. Accurson, and he had told her that the test
i ndicated that there was a radon concentration of 4.3 pico Curies
per liter which, he said, was an acceptable |evel.

7) Neither the M el eszkos nor their attorney sought to cancel
or delay the closing because of the absence of the witten radon
report.

8) The M el eszkos di d not receive the radon test report until
they went to the respondents’' office sonmetine in June, 1992. They
t hen conpl ai ned about the results to Ms. Fiunera. The respondents
subsequently had workers go to the house and seal cracks in the
cellar, had additional radon tests taken, which disclosed radon
| evel s ranging froma |l owof 3.8 pico Curies per liter to a high of
17.3 pico Curies per liter (State's Ex. 11), and obtained an
estimte of $1,700 to have the situation fully mtigated, for which
addi ti onal work the respondents offered to pay. They al so offered
to sell the house for the M el eszkos wi t hout chargi ng a comm ssi on.

Attached hereto and nade a part hereof are the proposed
findings of fact submtted by the parties with nmy rulings nmarked
t her eon.

GPI NI ON

| - Real Property Law (RPL) 8440-a requires that a real estate
broker be licensed in the capacity under which she conducts
busi ness. Di vision of Licensing Services v Lawson, 42 DOS 93.
Therefore, a person who is |icensed as a real estate broker in her
own name nust obtain a license as a representative or associate
broker before working under the name and auspices of a another

' Ms. Fiunera's contention that she did not read the report is
not credible inlight of the inconsistency of her testinony on the
subj ect. Transcript pp. 190-191.



-5-

entity or broker. Division of Licensing Services v Lewis, 103 DCS
93; Division of Licensing Services v Bijur, 92 D0OS 93.
Accordingly, by engaging in the real estate brokerage business
under the nanme of a brokerage firmw th which she was not |icensed,
and by representing that firm M. Fiunmera violated RPL 8440-a.
Di vision of Licensing Services v Svoboda, 151 DOS 93. The fact
t hat she was not aware of the requirement that she be licensed as
an associ ate broker elimnates the element of wllfulness in the
violation and is a mtigating factor so far as any penalty is
concerned, as is the fact that she obtai ned such a |license as soon
as she | earned that she was in violation of the | aw. However, in
I i ght of her obligationto be have a know edge of the provisions of
RPL Article 12-A (RPL 8441[d]), Ms. Fiunera's ignorance of the | aw
does not excuse the violation, which was a denonstration of
i nconpetency as a real estate broker.

Thi s viol ati on, does not, however, warrant that Ms. Fi unmera be
directed to return the share of the conm ssion which she received
in the subject transaction. \Wile she was not licensed in the
correct capacity, she was a licensed real estate broker to whoman
additional |icense as an associ ate broker woul d have issued, and
subsequently did issue, pro forma upon paynent of the additional
licensing fee. Such a licensing irregularity does not warrant
denying Ms. Fiunera a conm ssion. Galbreath-Ruffin Corp. v 40th &
3rd Corp., 19 NY2d 354, 280 NYS2d 126 (1967).

I1- As the party which initiated the hearing, the burden is
on the conplainant to prove, by substantial evidence, all of the
el ements of the charged viol ations. State Admi nistrative Procedure
Act (SAPA), 8306(1). Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusionor ultinate
fact. Gray v Adduci, 73 N.Y.2d 741, 536 N. Y.S. 2d 40 (1988). "The
question...is whether a conclusion or ultinmate fact nay be
extracted reasonably--probatively and logically.” Gty of Utica
Board of Water Supply v New York State Heal th Departnent, 96 A D. 2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

Ms. Fiunera is charged with having m srepresented and fail ed
to accurately advise the Meleszkos of the findings in the radon
report. Inorder to prove that charge it is essential to showthat
that the report indicated that there was excessive radon in the
house, and that Ms. Fiunera was aware of that.

The conplainant failed to show that prior to the events in
qguestion Ms. Fiunmera had any knowl edge of the standards pertinent
to radon testing. |In fact, it appears that with regards to radon
testing she was a conplete novice. Thus, when told by the person
who conducted the test that the results were satisfactory, she had
no reason or basis upon which not to accept that statenent.
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The day before the closing Ms. Fiunera received and read t he
written report of the radon test.? That report indicates that the
| evel of radon detected was i n excess of the |l evel at which further
action shoul d be considered if that |evel existed wthin alivable
area. The test, however, had been taken in a non-|ivabl e basenent.
Accordingly, there was no reason for Ms. Fiunmera to believe that
the oral advice she had received about the test several days
earlier was incorrect. She was careless in not having the report
with her, but that neglect, considering her belief that there was
not hing negative in the report, was not so serious as to rise to
the |l evel of untrustworthiness or inconpetency.

Ms. Fiunmera told the M el eszkos that the results of the radon
test were acceptable. In doing that she acted on i nfornmati on which
she bel i eved to be accurate. That | ater radon tests discl osed that
there was a problemis irrelevant to her state of mind prior to the
cl osi ng. Li kewi se, her offer, along with M. QOgden, to pay to
aneliorate the situation was not an adm ssion of w ongdoi ng, but,
rather, an apparently good-faith offer of settlenent.

CONCLUSI ONS OF LAW

1) By acting as a real estate broker associated with Ogden
Real Estate when she was not so |licensed, Ms. Fiunera violated RPL
8440-a and denonstrated i nconpetency as a real estate broker.

2) The complainant has failed to establish by substantia
evidence that M. Fiunera msrepresented and/or failed to
accurately apprise the M el eszkos of the findings contained inthe
radon report, engaged in fraud and/or a fraudul ent practice, or
failed to deal honestly, openly and fairly with a nmenber of the
public, and those charges should be, and are, dism ssed.

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT Viol et Fiunera has
violated Real Property Law 8440-a and has denonstrated
i nconpet ency, and accordi ngly, pursuant to Real Property Law 8441-
c, she shall pay a fine of $250 to the Departnent of State on or
before January 30, 1998, and should she fail to pay the fine her
license as a real estate broker shall be suspended for a period
comrenci ng on February 1, 1998 and term nati ng two nonths after the

> Al though in her testinony Ms. Fiumera deni ed having read the
radon report prior tothe closing, that testinony appears to be the
result of a faulty nenory. When her testinony on the i ssue of the
handling of the witten report is read in its entirety and in
connection with an exam nation of her markings on that report, it
is evident that she did, indeed, read the report prior to the
cl osi ng.
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recei pt by the conplainant of her license certificate and pocket
card. She is directed to send the fine or her license certificate
and pocket card to Di ane Ranundo, Customer Service Unit, Departnment
of State, Division of Licensing Services, 84 Holland Avenue,
Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: January 5, 1998



