164 DOS 99

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

AGOSTI NHA R, LANDO,

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on May 20, 1999 at the New York State
O fice Building, 44 Haw ey Street, Binghanton, New YorKk.

The respondent, having been advised of her right to be
represented by an attorney, chose to represent herself.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJane, Esq.

COVPLAI NT

The conplaint alleges that the respondent, a |licensed rea
estate broker: Acting as a sub-agent for a listing broker procured
prospective purchasers for real property; failed to collect the
entire deposit specified in the contract of purchase and sal e;
failed to advise the |listing broker or any representative of that
broker that she had received only a partial deposit and was havi ng
difficulty contacting the purchasers; nmade nisrepresentations to
the listing broker and/or her representatives with regard to the
status of the deposit; and failed to make disclosures to the
listing broker or her representatives with regard to the status of
t he purchasers' nortgage application.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail delivered on February
22, 1999 (State's Ex. 1).
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2) The respondent is, and at all tines hereinafter nentioned
was, duly licensed as a real estate broker d/b/a Century 21 Tina
Lando Real Estate (State's Ex. 2).

3) On or about February 28, 1997 Thel ma Mosher (hereinafter
"the seller") entered into an exclusive right to sell agency
agreement with John Boul as, a real estate sal esperson associ ated
with J. Ferrario Real Estate (hereinafter "Ferrario"), pursuant to
which Ferrario would list for sale the sellers' real property
| ocated at 3252 South Main Street, Horseheads, New York
(hereinafter "the property") and would distribute that listing to
ot her brokers through the local nultiple listing service, which
brokers would act as Ferrario's sub-agents. (State's Ex. 7).

4) On or about June 16, 1997 Charl es Hodge and Joyce Downey
(hereinafter "the buyers") executed a contract pursuant to which
t hey agreed to purchase the property for $73,500.00. The contract
provided for the buyers to deposit $500.00 dollars with the
respondent, the selling nultiplelisting service broker, and stated
that a check for that amount was to be provided upon acceptance of
the of fer, which acceptance occurred on June 26, 1997 (State's EXx.
3).

5) The $500.00 was not deposited with the respondent at the
time of the acceptance of the contract, and it was not until August
14, 1997 that she received a partial paynent of $200.00 in cash
fromthe buyers (State's Ex. 4). The balance of the deposit was
never received, although the respondent and the seller's attorney,
Steven W Barnstead, Esq., nade nunerous attenpts to obtain it.

6) M. Barnstead did not |earn of the non-paynent of the
deposit until Septenber 17, 1997. He then contacted Dawn Gl up
the seller's daughter who held a power of attorney fromthe seller
(State's Ex. 6) and who had signed the contract on behalf of the
seller, and advised her of the situation.

7) During the ensuing nonths M. Barnstead contacted the
respondent several times to demand that she pay over the ful
$500. 00 deposit. She sent him a check for the $200.00 which she
had received, and took the position that, having nmade severa
unsuccessful attenpts to contact the buyers and col |l ect the $300. 00
bal ance, she had done all that she was required to do (State's Ex.
5).

8) In addition to failing pronptly to tell the seller, M.
Galup, or M. Barnstead about the buyers' failure to pay the
deposit, the respondent also did not pronptly advise themthat the
buyers had not applied for a nortgage, a fact of which she was
aware, although she did obtain M. Galup's agreenent to an
extension of the tinme granted to the buyers to obtain a nortgage
and then led Ms. Galup to believe that the buyers were nmaking
efforts to obtain a nortgage. She also did not advise Ferrario or
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M. Boulas of her failure to receive the deposit or of the buyers
failure to apply for a nortgage, although during a period of
several weeks starting the day after the acceptance of the contract
M. Boul as nmade nunerous attenpts to obtain a copy of the check
whi ch he assuned t he respondent had received.

9) The sale to the buyers was never consunmated, and the
property was put back on the nmarket (State's Ex. 8) and was
eventually sold for $3,000.00 Iess to another buyer (State's Ex.
9).

OPI Nl ON AND CONCLUSI ONS OF LAW

When the respondent acted as selling broker of the property

she entered into an agency relationship with the seller. She
served as a subagent of the listing broker, while the seller was
their principal. As a subagent she had the sane duties to the

seller as did the listing broker. Restatenent of Agency 2nd, 85[1],
comment d. The rel ationship of agent and principal is fiduciary in
nature, "...founded on trust or confidence reposed by one person in
the integrity and fidelity of another.”™ Mbil Gl Corp. v
Rubenfeld, 72 Msc.2d 392, 339 NyS2d 623, 632 (Cvil C. Queens
County, 1972). Included in the fundanmental duties of such a
fiduciary are good faith and undivided loyalty, and full and fair
di scl osure. Such duties are inposed upon real estate |icensees by
license | aw, rul es and regul ati ons, contract |aw, the principals of
the | aw of agency, and tort law. L.A. Gant Realty, Inc. v Cuono,
58 AD2d 251, 396 NYS2d 524 (1977). The object of these rigorous
standards of performance is to secure fidelity fromthe agent to
the principal and to insure the transaction of the business of the
agency to the best advantage of the principal. Departnent of State
v Short Term Housi ng, 31 DOS 90, conf'd. sub nom Short Ter m Housi ng
v Department of State, 176 AD 2d 619, 575 NyS2d 61 (1991);
Departnment of State v Goldstein, 7 DOS 87, conf'd. Sub nom
Goldstein v Departnment of State, 144 AD2d 463, 533 NYS2d 1002
(1988) .

The respondent was aware that the buyers had not fulfilled
their contractual obligation to deposit $500.00 with her, and that
they had not applied for a nortgage. Yet she failed to disclose
that information in a tinely manner to the seller, the seller's
attorney, the seller's attorney in fact, or the listing broker?,
and led the listing broker's sal esperson to believe that she was,
in fact, in possession of the deposit. |In addition she induced the
seller's attorney in fact to grant an extension of the deadline for
t he buyers to obtain a nortgage w thout disclosing that the buyers

! Even were the respondent's assertions that she told M.
Boul as of the problembelieved, that woul d not change the fact that
she had a fiduciary duty to comunicate directly with the seller,
her attorney, or her attorney in fact.
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had not even applied for a |[oan. Her conduct was in direct
contravention of her fiduciary duty to use reasonable efforts to
give the seller information which was relevant to the affairs
entrusted to her, Restatenent 2nd of Agency, 8381, and was a
denonstrati on of untrustworthiness and i nconpetency.

Although it is not clear that the respondent's conduct
resulted in the seller receiving |l ess for her property than m ght
ot herw se have been the case, there can be no doubt that had tinely
di scl osure been nade the property woul d have been put back on the
mar ket sooner and, quite possibly, sold sooner. So, to that extent
t he respondent’'s conduct may have resulted in economc harmto the
sel l er.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Agosti nha R Lando has
denonstrated untrustworthiness and i nconpetency as a real estate
broker, and accordingly, pursuant to Real Property Law 8441-c, her
license as a real estate broker is suspended for a period
commenci ng on Septenber 1, 1999 and term nating three nonths after
the receipt by the Departnent of State of her license certificate
and pocket card. She is directed to send her license certificate
and pocket card to Usha Barat, Custoner Service Unit, Departnent of
State, Division of Licensing Services, 84 Holland Avenue, Al bany,
NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: July 19, 1999



